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Note. 

The  notes  to  the  cases  reported  herein,  have  been  prepared 
with  the  view  of  giving  to  the  profession  references  prae- 
tieally  to  all  the  law  decided  in  these  cases.  The  volutue  aiA 
page  of  the  Northeastern  Reporter  where  these  casts  iirr 
reported  supply  the  key  number  system,  and  rc^fcrences  on 
points  contained  in  the  syllabi  will  be  foiuid  following  the 
syllabus  number  stated  in  parenthesis.  These  references 
are  to  Cyc,  La^vj-ers  Reports  Annotated,  American  and  Eng- 
lish Annotated  Cases,  American  Decisions,  American  Re- 
ports and  American  State  Reports.  This  is  done  to  give  to 
the  profession  immediate  access  to  decided  cases,  which  we 
hope  will  prove  convenient  to  the  bench  and  bar. 
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HaBKELL,  RECEIVER;  V.  GARDNER. 

[No.  7,709.    Filed  December  30,  1910.] 

L  CoBPORATioNs. — Capital  Stock. — Trust  Fund  for  Creditors. — 
Stock  Subscriptions, — ^Money  agreed  to  be  paid  into  the  treasurr 
of  a  corporation  on  account  of  shares  is  regarded  not  only  as  a 
part  of  the  fund  for  the  transaction  of  business,  but  also  as  a 
trust  fund  for  the  benefit  of  creditors,    p.  3. 

2.  CoBPOBATioNS. — Insolvcncy, — Receivers, — Unpaid  Stock  Subscrip- 
tions.— Upon  the  insolvency  of  a  corporation,  a  receiver  therefor 
may  be  authorized  to  sue  on  account  of  unimld  stock  subscrip- 
tions, but  generally  he  cannot  compel  payment  of  a  subscription 
that  the  corporation  could  not  have  enforced  at  the  time  of  his 
appointment    p.  3. 

8.  GoBPORATiORS. — Insolvency. — Receivers. — Action  on  Stock  Sub- 
scription.— Defense. — Payment  in  Property. — In  an  action  by  the 
receiver  of  a  corporation  on  a  stock  subscription,  where  the  evi- 
dence showed  that  defendant  had  sold  to  the  corporation  certain 
property  which  was  of  a  value  equal  to  that  of  the  stock  sub- 
scribed by  defendant,  and  which  was  necessary  in  the  business  of 
the  corporation  and  was  received  by  it  in  payment  of  such  sub- 
scription, the  status  of  such  stock  was  that  of  paid  up  stock,  it 
being  unnecessary.  In  the  absence  of  a  statutory  requirement,  that 
a  subscription  to  capital  stock  shall  be  paid  in  cash.    p.  3. 

4.  Corporations. — Action  on  Stock  Subscription. — Payment. — In- 
structions.'-rln  an  action  brought  by  the  receiver  of  an  insolvent 
corporation  to  recover  on  a  subscription  to  its  capital  stock,  an 
instruction  whloh  told  the  Jury  that  defendant  was  entitled  as  a 
creditor  of  the  corporation  to  have  his  claim  set-off  against  the 
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amoant  alleged  to  be  due  from  him  on  such  subscripti<xi,  evesi 
if  ^roneous,  was  harmless,  where  defendant  had  pleaded  pay- 
ment and  there  was  evidence  to  sustain  such  plea.    p.  5. 

Prom  Knox  Circuit  Court;  Orlwndo  H.  Cobb,  Judge. 

Action  by  Lamar  Haskell,  as  receiver  of  Taylor  &  Gard- 
ner, Incorporated,  against  George  E.  Gardner.  Prom  a 
judgment  for  defendant,  the  plaintiff  appeals.    Affirmed. 

W.  A.  Cullop,  George  W.  Shaw,  Rhea  P.  Gary  and  Frank 
M.  Rogers,  for  appellant. 
B.  M.  Willoughby  and  James  M.  House,  for  appellee. 

CoMSTOCK,  J. — ^Appellant  instituted  this  suit  as  receiver 
of  Taylor  &  Gardner,  a  corporation,  to  recover  on  a  sub- 
scription of  capital  stock  subscribed  by  appellee.  Issues 
were  formed  by  a  complaint,  setting  up  the  subscription,  the 
appointment  of  appellant  as  receiver,  and  his  authority  to 
sue,  and  by  an  answer  in  three  paragraphs,  the  first,  a  gen- 
eral denial,  the  second,  a  plea  of  payment,  and  the  third,  a 
set-off  for  various  items  consisting  of  services  rendered  the 
company,  goods  sold  and  delivered  to  it,  and  claims  paid  to 
its  creditors,  and  reply  in  general  denial  to  the  second  and 
third  paragraphs  of  answer. 

A  trial  by  jury  resulted  in  a  verdict  for  appellee.  Over 
appellant's  motion  for  a  new  trial  judgment  was  rendered 
that  he  take  nothing,  and  for  costs. 

The  errors  relied  on  for  reversal  are  that  the  verdict  was 
not  sustained  by  sufficient  evidence  and  is  contrary  to  law, 
and  that  the  court  erred  in  giving  instruction  number  nine 
of  its  own  motion. 

It  is  claimed  by  appellant  that  appellee  had  no  right  of 
set-off  as  to  the  various  items  of  indebtedness  claimed  to 
be  owing  him  by  the  corporation  prior  to  the  appointment 
of  the  receiver;  that  the  stock  subscription  of  the  appellee 
was  a  part  of  the  assets  of  the  insolvent  corporation,  and 
constituted  a  trust  fund  in  the  hands  of  appellant  as  re- 
ceiver, in  which  fund  each  creditor  of  the  corporation  was 


NOVEMBER  TERM,  1911.  8 

Haskdl  17.  Gardner — 60  Ind.  Aj^.  1. 


entitled  to  receive  a  ratable  share,  and  that  appellee,  as  one 
of  the  creditors,  was  not  entitled  to  have  his  claims  pre- 
ferred by  set-off,  as  the  court  charged  the  jury ;  and  that  the 
plea  of  payment  was  not  supported  by  the  evidence. 

''The  capital  stock  of  a  corporation  is  regarded,  not  alone' 

as  a  fund  for  the  transaction  of  corporate  business,  but  also 

as  a  trust  fund  for  the  benefit  of  creditors.    It  is  an 

1.  essential  part  of  this  doctrine  that  money  agreed  to 
be  paid  into  the  treasury  on  account  of  shares  is  a 

part  of  the  fund.    10  Cyc.  653.    Upon  the  insolvency  of  a 

corporation  and  the  appointment  of  a  receiver  it  is  clear, 

in  view  of  the  fact  that  the  capital  stock  constituted 

2.  an  asset  of  the  corporation,  and  that  the  receiver  rep- 
resents all  of  the  creditors,  that  he  may  be  author- 
ized to  sue  on  account  of  unpaid  stock  subscriptions.  Big 
Creek  Stone  Co.  v.  Seward  [1896],  144  Ind.  205  [42  N.  E. 
464,  43  N.  E.  5] ;  Gainey  v.  Oilson  [1897],  149  Ind.  58  [48 
N.  E.  633]." 

For  the  purposes  of  litigation,  the  receiver  takes  only  the 
rights  of  the  corporation,  such  as  could  be  asserted  in  its 
own  name. 

"Generally  speaking  a  receiver  cannot  compel  payment 
of  a  subscription  that  the  corporation  could  not  have  en- 
forced at  the  time  of  his  appointment."  High,  Receivers 
(3d  ed.)  §315;  Wait,  Insolv.  Corp.  §235.;  3  Clark  and  Mar- 
shally  Priv.  Corp.  §799a;  Oainey  v.  Oilson,  supra;  Marion 
Tfwt  Co.  V.  Blish  (1908),  170  Ind.  686,  84  N.  E.  814,  85 
N-  E.  344,  and  cases  cited.  But,  on  any  view  which  may  be 
taken  of  the  rights  of  the  receiver,  there  can  be  no 

3.  recovery  in  the  case  at  bar,  if  the  stock  subscribed 
for  has  been  paid  as  pleaded.    And,  on  the  question 

of  payment,  only  evidence  favorable  to  appellee  will  be 
considered,  together  with  the  reasonable  inferences  there- 
firom. 

It  is  insisted  by  appellant  that  the  resolution  of  the  board 
of  directors  was  simply  to  purchase  the  property  of  Taylor 
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&  Qardner  at  a  valuation  of  $7,200,  and  not  that  the  prop- 
erty be  accepted  in  payment  of  the  a^^p^egate  of  $7,200  atock 
subscription  by  them. 

The  entry  in  the  minute  book  of  the  oori>oration  with 
reference  to  this  subject,  and  which  was  introduced  as  $ 
part  of  the  evidence,  is  as  follows : 

**It  was  moved  by  Mr.  French  and  seconded  by  Mr. 
Kodgers  and  unanimously  carried,  that  the  following 
equipment  be  purchased  from  the  firm  of  Taylor  &  Gard- 
ner at  and  for  the  price  of  $7,200,  it  appearing  to  the 
board  that  said  price  is  a  fair  and  reasonable  one  for 
the  articles  enumerated  and  that  the  purchase  of  them 
is  necessary  in  the  conduct  of  the  corporate  business: 

Black  car $1,650  00 

Gray  car 975  00 

Wagon 300  00 

Call  Buggy 375  00 

Ambulance 880  00 

Horses 1,000  00 

Harness,  etc 162  00 

Mdse 963  00 

Furniture  and  Fixtures 895  00 

$7,200  00 

There  being  no  further  business  the  directors'  meet- 
ing adjourned. ' ' 

The  property  received  in  payment  was  necessary  in  the 
business  of  the  corporation,  and  thus  the  stock  subscribed 
for  was  paid  **in  money's  worth**;  and  the  shares  were 
given  the  status  of  paid-up  stock.  George  E.  Gardner  testi- 
fied that  this  equipment  was  turned  over  to  the  corpora- 
tion in  payment  of  the  stock  subscription.  The  evidence 
shows  that  this  property  was  purchased  by  Taylor  &  Gard- 
ner, and  used  by  them  and  sold  to  the  corporation  after  it 
was  formed;  that  with  the  exception  of  the  call  buggy  all 
the  property  was  delivered  to  the  corporation. 

**  Whatever  may  have  been  formerly  held,  it  is  now  estab< 
lished  that  subscriptions  to  capital  stock  need  not,  in  the 
absence  of  statutory  provisions  requiring  it,  be  paid  for  in 
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cash/'    Coffin  v.  RansdeU  (1887),  110  Ind.  417,  11  N.  E. 
20. 

The  claim  made  by  counsel  for  appellant,  that  this  prop- 
erty mras  encumbered  by  the  equitable  lien  of  the  vendor, 
we  do  not  find  to  be  supported  by  the  evidence. 

There  is  evidence  that  appellee  made  payment  in 

4.    money  and  other  property  to  said  corporation,  for 
which  he  was  entitled  to  credit.    An  itemized  state- 
ment of  these  amounts  need  not  be  stated. 

There  being  evidence  to  sustain  the  plea  of  payment,  the 
instruction  complained  of,  even  if  erroneous — ^whieh  we  do 
not  concede — was  harmless. 

Judgment  affirmed. 

Note: — Reported  in  d3  X.  E.  458.  See,  also,  under  (1)  10  Gyc. 
4S1;  as  to  the  nature  and  vaUdity  of  the  subscription  agreement 
to  corporate  stock,  see  13G  Am.  St  736;  as  to  the  liability  on  sub- 
scription to  stoclE,  see  93  Am.  St  349 ;  as  to  stockholders'  liability 
to  creditors,  see  3  Am.  St  806;  (2)  34  Cyc.  395;  as  to  the  appoint- 
ment of  receivers  for  corporations,  see  72  Am.  St  29 ;  118  Am.  St. 
198;  (3)  10  Cyc.  471.  As  to  the  right  In  an  action  by  a  corporate 
receiver  to  recover  unpaid  balance  of  stock  subscriptions,  to  inter- 
pose a  defense  that  would  have  been  available  against  the  cori)ora- 
tion,  see  18  L.  R.  A.  (N.  S.)  347.  As  to  the  effect  of  an  express 
prorision  by  statute  or  charter  for  payment  of  subscription  to  stock 
in  cash  or  money  to  exclude  payment  in  services  or  property,  see 
27  I«  B.  A.  (N.  S.)  315. 


Caughell  V.  Indianapolis  Traction  and 

Terminal  Company. 

[No.  7,525.    Filed  March  27, 1912.] 

1.  Cauoess. — Carriers  of  Passengers. — Alighting  from  Street  Car. 
— Duty  of  Employe, — Instruction, — Employes  of  street  railways 
must  use  the  highest  degree  of  care  to  see  and  know  that  no  pas- 
senger Is  alighting  from  a  car  before  putting  it  in  motion,  but  are 
not  required  absolutely  to  see  and  know,  and  the  trial  court  com- 
mitted no  error  in  refusing  an  instruction,  in  an  action  for  per- 
sonal injuries  sustained  while  alighting  from  a  street  car,  which 
told  the  Jury  that  the  law  requires  the  employes  of  street  rail- 
ways to  do  more  than  stop  reasonably  long  enough  for  passengers 
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to  alislit  safely,  that  they  are  bound  to  ascertain  and  know  that 
no  pamenger  is  in  the  act  of  alighting  bef<Hre  patting  the  car  In 
motion  again*    p.  7. 

2.  CAnaiEBS. — Carriers  of  Passengers, — Starting  Car. — Duty  of  Coih 
ductor, — Instruction. — ^Tbe  duty  of  a  condnctor  who  stops  his  car 
for  passMigers  to  alight  is  two-fold — ^he  mnst  wait  a  reasonable 
length  of  time  for  the  paHsengers  to  alight,  and  then  he  must 
exercise  the  highest  degree  of  care  consistent  with  the  proper 
transaction  of  the  business  to  see  and  know  that  no  passenger  is 
in  the  act  of  aligliting  before  putting  the  car  in  motion,  and  an 
instmction  is  improper  which  is  based  on  the  assumption  that 
when  the  conductor  had  waited  a  reasonable  length  of  time  the 
defendant  was  not  liable  unless  the  conductor  actually  saw  plain- 
tiff attempting  to  alight  when  he  started  the  car,  regardless  of 
whether  he  was  exercising  the  proper  degree  of  care  to  see  and 
know  that  no  one  was  alighting  at  that  tima    p.  8. 

3.  Appeal. — Tendering  Proper  Instruction. — Waiver. — Where  plain- 
tiff tendered  on  a  branch  of  the  case  an  instruction  at  the  time 
fully  supported  by  authority,  but  later  superseded  by  the  decision 
of  the  Supreme  Court,  and  the  court  refused  to  give  to  the  jury 
the  instruction  tendered,  but  gave  one  which,  though  not  a  pos- 
itive misstatement  of  the  law,  did  not  fully  cover  the  issue 
covered  by  the  instruction  tendered  and  refused,  the  plaintiff  by 
his  failure  to  tender  other  instructions  on  the  same  branch  of 
the  case  should  not  be  held  to  have  waived  the  right  to  an  in- 
struction fully  covering  said  branch,    p.  9. 

4.  Tbial. — Issues. — Instructions. — In  an  action  for  damages  for 
injuries  sustained  while  alighting  from  a  street  car,  an  instruction 
giving  undue  prominence  to  issues  about  which  there  was  no  dis- 
pute and  directing  the  attention  of  the  Jury  specially  to  them, 
without  mention  of  the  one  most  material  to  the  case,  must  be 
held  to  have  misled  the  Jury  in  the  absence  of  an  instruction  on 
said  omitted  issue,    p.  10. 

From  Superior  Court  of  Marion  County  (77,138) ;  Pliny 
W.  Bartholomew,  Judge. 

Action  by  Flora  J.  Caughell  against  the  Indianapolis 
Traction  and  Terminal  Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Reversed. 

James  &  Martin,  D.  J.  Hefron,  for  appellant. 
F.  Winter,  W.  H.  Latta,  for  appellee. 

Ibagh,  p.  J. — ^Appellant  sued  appellee  for  personal  in- 
juries alleged  to  have  been  caused  by  appellee's  conductor 
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negligently  starting  a  streetcar  on  which  she  was  a  pas- 
senger, while  she  was  in  the  act  of  alighting  therefrom, 
thus  throwing  her  to  the  street  and  severely  injuring  her. 
Trial  by  jury  resulted  in  a  verdict  for  appellee.  Appel- 
lant's evidence  tended  to  support  the  theory  of  her  com- 
plaint, that  of  appellee  tended  to  show  that  appellant 
jumped  ofiE  after  the  car  started. 

The  only  errors  argued  are  that  the  court  erred  in  refus- 
ing to  give  to  the  jury  instruction  one,  requested  by  appel- 
lant, and  in  giving  instructions  seven  and  nine  on  its  own 
motion. 

Instruction  one  is  as  follows:    ^^The  court  instructs  the 

jury  that  the  law  requires  the  employes  of  street  railways  to 

do  more  than  ijo  stop  reasonably  long  enough  for 

1.  passengers  safely  to  alight  from  cars.  They  are 
bound  and  required  to  ascertain  and  to  know  that  no 
passenger  is  in  the  act  of  alighting  from  the  car  before  put- 
ting it  in  motion  again.  If  the  employe  fails  in  that  respect, 
then  saeh  failure  is  imputed  to  his  employer,  and  is  action- 
able negligence  on  the  part  of  the  employer,  and  it  is  no 
excuse  for  the  employe  or  his  employer  to  show  that  the  car 
on  the  particular  occasion  was  operated  in  the  usual  man- 


ner.** 


This  instruction  would  be  justified  on  the  authority  of 
Anderson  v.  Citizens  St.  B.  Co.  (1895),  12  Ind.  App.  194; 
Crump  V.  Davis  (1904),  33  Ind.  App.  88,  and  Union  Trac- 
tion Co.  V.  Siceloff  (1905),  34  Ind.  App.  511.  But  in  the 
ease  of  LouisviUe,  etc.,  Traction  Co.  v.  Korbe  (1911),  175 
Ind.  450,  the  Supreme  Court  of  this  State  disapproved  such 
an  instruction,  on  the  ground  that  employes  of  street  rail- 
way companies  must  use  the  highest  degree  of  care  to  see  and 
to  know  that  no  passenger  is  alighting  from  a  car  before 
putting  it  in  motion,  but  are  not  required  absolutely  to  see 
and  to  know.  The  Appellate  Court  cases  before  cited  have 
been  superseded  by  this  decision.  No  error  was  committed 
by  the  trial  court  in  refusing  to  give  instruction  one. 


8  APPELLATE  COURT  OF  INDLA.NA, 


Gaughell  v.  Indianapolis  Traction,  etc.,  Co. — 50  Ind.  App.  5. 


By  instruction  seven,  the  court  told  the  jury  that  if  plain- 

tifF,  a  passenger  on  defendant's  car,  who  had  paid  her  fare, 

had  given  signals  to  stop  said  car  at  Twenty-third 

2.  street,  and  the  car  was  stopped  for  the  purpose  of 
allowing  her  to  alight  at  said  place,  then  **  under  the 
law,  it  was  the  duty  of  the  conductor  and  the  motorman  of 
said  car  to  allow  plaintiff  sufficient  time  safely  to  alight 
upon  the  street  and  at  said  crossing,  and  if  you  find  that 
while  said  car  was  standing  still,  and  the  plaintiff  was  in 
the  act  of  leaving  said  car,  and  in  plain  view  of  the  con- 
ductor of  the  defendant,  in  control  of  said  car,  said  con- 
ductor gave  the  starting  signal,"  and  the  car  was  started, 
and  by  reason  of  the  starting  of  the  car  plaintiff  was 
thrown  to  the  street  and  injured,  and  defendant  was  gruilty 
of  negligence  in  starting  the  car,  and  plaintiff's  negligence 
did  not  contribute  thereto,  then  the  starting  of  the  car 
would  be  the  proximate  cause  of  her  injury,  and  the  verdict 
should  be  for  her. 

This  was  the  only  instruction  given  embracing  the  theory 
of  plaintiff's  action,  and  it  did  not  adequately  state  the 
duty  of  appellee's  conductor  toward  appellant.  The  duty 
of  the  conductor  of  a  street-car,  who  stops  his  car  for  pas- 
sengers to  alight,  is  two- fold;  he  must  wait  a  reasonable 
length  of  time  for  the  passengers  to  alight,  and  then  he 
must  exercise  the  highest  degree  of  care  consistent  with  the 
proper  transaction  of  the  business  to  see  and  to  know,  be- 
fore putting  the  car  in  motion,  that  no  passenger  is  in  the 
act  of  alighting.  Louisville,  etc.,  Traction  Co.  v.  Korbe, 
supra,  and  cases  cited ;  Indiana  Union  Traction  Co.  v.  Keit- 
er  (1911),  175  Ind.  268;  Citizens  St.  R.  Co.  v.  Hoffbauer 
(1900),  23  Ind.  App.  614,  627.  In  the  present  case,  the  con- 
ductor's duty  to  use  the  highest  degree  of  care  towards 
appellant,  a  passenger,  was  not  completed  when  he  had 
waited  what  he  regarded  a  sufficient  length  of  time  for  her 
to  alight.  After  the  conductor  waited  a  reasonable  length 
of  time  for  appellant  to  alight,  appellee  would  be  liable  for 
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appeOaitt's  injury  caused  by  starting  the  car,  not  only  if 
she  was  in  the  act  of  alighting  in  plain  view  of  the  con- 
ductor, but  also  if  she  was  in  the  act  of  alighting,  and  the 
conductor,  in  the  use  ui  the  highest  degree  of  care,  could 
have  seen  her.  Instruction  seven  is  based  on  the  assump- 
tion that  when  the  conductor  had  waited  a  reasonable  length 
of  time,  appellee  was  not  liable  unless  the  conductor  actu- 
ally saw  when  he  started  the  car,  that  appellant  was  at- 
tempting to  alight,  whether  or  not  he  was  exercising  the 
proper  degree  of  care  to  see  and  know  that  no  one  was 
alighting  at  that  time.  Appellant's  contention  was  that  the 
conductor  could  have  seen  her  attempting  to  alight  from 
the  car  at  the  time  he  started  it,  if  he  had  been  in  the  exer- 
cise of  due  care,  and  not  that  he  actually  saw  her.  The 
issue  ignored  by  instruction  seven,  as  to  whether  the  con- 
ductor was  in  the  exercise  of  due  care  to  see  that  no  pas- 
sengers were  attempting  to  alight  when  be  started  the  car, 
is  the  one  issue  most  material  to  appellant's  case,  and  the 
jury  should  have  been  instructed  thereon.  Appellee 
3.  claims  that  instruction  seven  is  not  a  positive  mis- 
statement of  the  law,  but  does  state  facts  on  which 
appellant  could  have  recovered,  and  that  if  it  did  not  go  far 
enough  in  one  direction  to  conform  to  the  views  of  counsel 
for  appellant,  they  should  have  presented  a  correct  instruc- 
tion which  did.  This  is  a  well-recognized  rule,  founded  on 
the  doctrine  of  waiver,  and  we  do  not  wish  to  be  understood 
as  relaxing  that  rule,  but  here  we  find  a  case  marked  with 
peculiar  circumstances.  Counsel  for  appellant  presented  on 
this  issue  instruction  one,  at  that  time  fully  supported  by 
authority,  though  superseded  since  the  trial.  Since  the 
court  refused  this  instruction,  which  expressed  the  law  as  it 
had  been  declared  by  this  court  up  to  the  time  of  the  trial 
of  this  case,  counsel  should  be  excused  from  tendering  other 
instructions  on  the  same  branch  of  the  case,  and  should  not 
be  held  to  have  waived  the  right  to  instruction  on  the  omit- 
ted branch  of  the  case. 
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Instruction  seven  gave  undue  prominence  to  the  questions 
whether  the  conductor  waited  what  he  regarded  a  sufficient 
time  for  passengers  to  alight  before  starting  the  car, 
4.  and  whether  he  actually  saw  appellant  attempting  to 
alight  when  he  started  said  ear.  Both  these  issues 
were  less  material  in  the  present  case  than  the  question 
whether  he  was  exercising  the  highest  degree  of  care  to  see 
and  to  know  that  no  one  was  in  the  act  of  alighting  before 
starting  the  car.  There  is  no  evidence  that  he  actually  saw 
appellant  attempting  to  alight,  but  there  is  testimony  to  the 
effect  that  she  was  attempting  to  alight  at  the  time  the  car 
was  started,  and  that  the  conductor,  in  the  use  of  due  care, 
could  have  seen  her.  In  the  absence  of  an  instruction  on  this 
issue  instruction  seven,  which  singled  out  other  issues^  about 
which  there  was  no  dispute,  and  directed  the  attention  of 
the  jury  specially  to  them,  without  mention  of  the  one  most 
material  to  the  case,  must  be  held  to  have  misled  the  jury, 
for  it  may  well  have  believed  that  the  facts  therein  stated 
were  the  only  ones  on  which  appellant  could  recover. 

We  have  read  the  evidence,  and  while  we  cannot  say  that 
there  is  no  evidence  which  would  tend  to  support  a  verdict 
for  appellee  had  the  jury  been  properly  instructed,  yet, 
taking  into  consideration  all  the  instructions  given  to  the 
jury,  and  all  the  evidence  in  the  case,  we  feel  that  substan- 
tial justice  was  not  done,  and  that  the  interests  of  justice 
will  be  best  subserved  by  granting  a  new  trial. 

Judgment  reversed,  and  cause  remanded  for  new  trial. 

Note.— Reported  in  97  N.  E.  1028.  See^  also,  under  (1,  2)  6  Qs^ 
615;  as  to  the  duty  and  liability  of  street  car  companies  to  pas- 
sengers, see  118  Am.  St  461 ;  for  tlie  measure  of  diligence  required 
towards  passenger  on  street  raUways  generally,  see  4  L.  R.  A.  (N. 
S.)  122;  on  the  question  of  the  dnty  of  a  street-car  conductor  to 
Bee  that  passenger  is  off  before  starting  the  car,  see  It  L.  R.  A. 
(X.  S.)  140;  as  to  the  liability  of  a  street  car  company  for  injury 
to  alighting  passenger  by  starting  of  car  on  signal  of  fellow  pas- 
senger, see  27  L.  R.  A.  (N.  S.)  764;  on  the  question  of  time  al- 
lowed passenger  to  alight,  see  4  L.  R.  A.  (N.  S.)  140;  (3)  38  Cyc. 
1718;  (4)  38  Cyc.  1674. 
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Goldsmith  v.  First  National  Bank  of  Redlands. 

rXa  7,330,    Filed  November  22,  1911.    Behearing  denied  March  27, 

1912.] 

1.  Appkai« — Law  of  Case. — Pleadinff. — ^Where  the  complaint  In  an 
action  has  been  held  sufficient  by  the  Appellate  Court  on  a  former 
appeal  that  ruling  whether  right  or  wrong  became  the  law  of  the 
case  and  will  be  applied  throughout  the  entire  proceedings. 
m- 14. 15- 

2.  Appeal. — Law  of  Case. — Pleading.— -YHiere  the  question  pre- 
sented for  dedsion  on  the  former  appeal  of  a  cause  did  not  re- 
quire the  Appellate  Court  to  pass  on  the  sufficiency  of  the  com- 
plaint, then  any  tiling  which  such  court  may  have  said  in  an 
attempt  to  decide  such  question  will  not  have  the  effect  of  deter- 
mining its  sufficiency  on  a  second  appeal,    p.  14. 

3w  Plkadirg. — Complaint. — Answer. — Demurrer. — It  is  writ  settled 
tliat  a  demurrer  searches  the  record  and  that  a  bad  answer  is 
sufficient  for  a  bad  complaint    p.  1& 

4.  Appeal. — Pleading. — Complaint. — Answer, — It  is  necessary  for 
the  Appellate  Court  to  determine  the  sufficiency  of  a  complaint  to 
withstand  a  demurrer  for  want  of  facts  before  the  Judgment  ap- 
pealed ttom  can  l>e  set  aside  because  of  an  insufficient  answer, 
p.  16. 

5.  Election  of  REinEDXES. — Acts  Constituting  Election. — Where  de- 
fendant's agents  bought  a  car  of  lemons  and  shipped  them  to 
defendant,  attaching  draft  to  bill  of  lading,  and  delivered  said 
bill  of  lading  and  the  attached  draft  to  the  plaintiff,  who,  relying 
on  a  written  guaranty  of  the  defendant  to  pay  all  drafts  drawn 
by  said  agents  when  presented,  advanced  the  amount  of  said  draft 
to  said  agents,  and  afterwards,  on  the  refusal  of  defendant  to 
accept  the  lemons  and  pay  the  draft,  turned  the  draft  and  bill  of 
lading  back  to  said  agents  with  directions  to  sell  the  lemons  and 
apply  the  proceeds  to  the  payment  of  the  draft,  such  would  not 
constitute  an  election  of  remedies  and  would  not  estop  the  plain- 
tiff from  afterwards  collecting  from  the  defendant  the  balance  of 
the  money  advanced  on  said  draft,    p.  16. 

6.  Appeal.  —  Presumption.  —  Trial.  —  General  Verdict. — Interroga- 
tories.— In  an  action  to  recover  money  advanced  on  a  draft  drawn 
on  defendant  by  his  agents  for  the  price  of  a  car  of  fruit  pur- 
chased pursuant  to  a  telegram  from  defendant  reading  "Buy  car 
San  Diego  extra  choice  lemons,  |2.18,  of  new  crop/'  the  said  ad- 
vancement of  money  having  been  made  by  plaintiff  on  the  written 
guarantee  of  defendant  to  pay  all  drafts  drawn  on  him  by  bis 
agents  for  cars  of  fruit  that  they  are  authorised  to  purchase  for 
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Bpot  cash,  evldenc^-^was  admissible  within  the  issues  to  show  that 
the  terms  of  said  purchase  were  indicated  by  letters  and  tele- 
grams other  than  that  set  out,  and  for  the  purpose  of  reconciling 
a  general  verdict  for  plaintiff  with  answers  to  interrogatories  not 
showing  the  terms  of  the  purchase  to  be  for  cash,  it  will  be  pre- 
sumed that  such  evidence  was  introduced,    p.  17. 

7.  Trial. — Instructions, — Withdratcal — Sufficiency. — An  instruction 
that  "the  instructions  heretofore  given  you  in  this  cause  are  now 
withdrawn  and  the  court  gives  to  you  the  following  instructions 
on  which  you  are  to  decide  this  case,"  was  a  sufficient  withdrawal 
of  the  instructions  and  no  error  can  be  predicated  on 'any  instruc- 
tion so  withdrawn,    p.  18. 

8.  TaiAL.  —  Instructions. — Sufficiency. — ^Instructions  directing  the 
Jury  to  find  for  the  plaintiff  if  certain  facts  enumerated  therein 
are  proved,  but  which  fail  to  enumerate  certain  other  facts  proof 
of  which  was  necessary  to  a  recovery  by  plaintiff,  are  erroneous, 
p.  19. 

9.  Appeai..  —  Harmless  Error, — Instructions. — Verdict. — Interroga- 
tories. — ^Where  from  the  answers  to  interrogatories  it  affirma- 
tively appears  that  erroneous  instructions  did  not  influence  the 
result,  such  errors  will  be  treated  as  harmless,    p.  20. 

10.  Guaranty. — Drafts. — Guaranty  of  Payment. — Burden  of  Proof. 
— Before  a  recovery  can  be  had  by  plaintiff  in  an  action  for  money 
advanced  on  an  unaccepted  draft  pursuant  to  the  drawee's  guar- 
anty of  payment,  it  must  establish  the  execution  and  delivery  of 
such  guaranty  by  a  fair  preponderance  of  the  evidence,    p.  21. 

11.  Appeal. — Harmless  Error. — Instructions. — Where  the  delivery 
of  the  defendant's  guaranty  of  payment  of  a  draft  is  established 
by  the  undisputed  evidence,  or  Its  delivery  is  admitted  by  him,  the 
failure  of  the  court  to  include  the  question  of  delivery  of  such 
guaranty  as  one  of  the  facts  to  be  established  to  entitle  plaintiff 
to  a  verdict,  in  an  action  for  money  advanced  on  said  draft,  is  not 
reversible  error,    pp.  21, 22. 

12.  Guaranty. — Delivery  of  Instrument. — Possession. — ^Possession 
of  a  writttti  guaranty  by  the  party  in  whose  favor  it  is  made  is 
INrima  facie  evidence  of  its  delivery,    p.  21. 

13.  Appeal. — Harmless  Error. — Correct  Result. — ^Where  the  result 
reached  is  clearly  right  under  the  evidence  the  judgment  will  not 
be  reversed  on  account  of  an  erroneous  instruction,    p.  22. 

From  Sullivan  Circuit  Court;  Charles  E.  Henderson, 
Judge. 

Action  by  the  First  National  Bank  of  Redlands  against 
Charles  H.  Goldsmith.  Prom  a  judgment  for  plaintifiE,  the 
defendant  appeals.    Affirmed. 
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W.  T,  Douthiii  and  L.  D.  Leveque,  far  appellant. 
Alexander  O.  Cavins,  Alvin  M.  Higgins,  John  T.  Hays, 
Will  B.  Hays  and  Eugene  C.  Campbell^  for  appellee. 

Laky,  C.  J. — This  action  was  brought  to  recover  $970.50, 
paid  by  appellee  to  H.  K.  Pratt  &  Sons  upon  a  draft  drawn 
by  them  upon  the  appellant.  Appellee  was  a  corporation 
engaged  in  banking  at  Redlands,  California,  and  appellant 
was  a  fruit  merchant  at  Terre  Haute,  Indiana.  H.  K.  Pratt 
&  Sons  were  commission  merchants  at  Redlands.  On  July 
29,  1901,  H.  K.  Pratt  &  Sons  made  a  draft  on  appellant  for 
the  sum  of  $970.50,  payable  to  appellee,  and  attached  it  to  a 
bill  of  lading  for  a  carload  of  lemons.  Said  bill  of  lading 
showed  that  H.  K.  Pratt  &  Sons  were  both  consignors  and 
consignees  of  said  car,  and  it  contained  directions  requiring 
that  notice  of  the  arrival  of  said  car  at  Terre  Haute  be 
given  to  appellant.  H.  K.  Pratt  &  Sons  indorsed  said  bill 
of  lading  as  follows:  ** Deliver  this  B.  L.  to  C.  H.  Gold- 
smith on  payment  of  draft  attached,  H.  K.  Pratt  &  Sons,** 
and  delivered  said  bill  of  lading  and  the  attached  draft  to 
appellee  at  its  place  of  business.  Appellee  then  paid  to  H. 
K.  Pratt  &  Sons  the  sum  of  $970.50.  The  authority  under 
and  by  virtue  of  which  appellee  claims  to  have  made  such 
payment,  and  by  virtue  of  which  it  seeks  to  hold  appellant, 
is  in  writing  as  follows : 

**  Terre  Haute,  Indiana,  12-28-1900. 

First  National  Bank, 

Redlands,  California. 
Gentlemen :  I  guarantee  to  pay,  when  presented,  all 
drafto,  bills  of  lading  attached,  drawn  on  us  by  II.  K. 
Pratt  &  Sons  for  cars  of  fruit  we  may  authorize  them 
to  purchase  for  spot  cash  for  our  account.  We  author- 
ize them  to  inspect,  buy  and  ship  at  our  risk,  all  spot 
cash  orders,  and  drafts  covering  such  purchases  will 
be  paid  without  recourse  or  delay.  We  well  under- 
stand that  any  benefits  derived  from  these  terms  comes 
to  us  and  our  money  pays  for  the  same. 

Yours  truly, 

Charles  II.  Goldsmith. ' ' 
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Appellant  admits  that  he  signed  said  writing,  but  denies 
under  oath  that  he  delivered  it.  When  the  car  arrived  at 
Terre  Haute,  appellant  refused  to  accept  it,  and  also  re- 
fused to  pay  the  draft.  After  some  controversy,  appellee 
authorized  H.  K.  Pratt  &  Sons  to  ship  the  car  to  another 
place,  and  to  sell  the  fruit,  and,  after  paying  expenses,  to 
pay  the  proceeds  of  said  sale  to  appellee. 

The  action  was  tried  on  the  issues  of  fact  formed  by  a 

complaint  in  five  paragraphs,  answer  in  five  paragraphs, 

and  reply  in  general  denial.    The  first  question  pre- 

1.  sented  for  our  decision  arises  on  the  action  of  the 
trial  court  in  overruling  a  demurrer  for  want  of  facts 

to  each  paragraph  of  the  complaint  Appellee  claims  that 
the  same  complaint  to  which  this  demurrer  is  addressed  has 
been  held  sufiicient  by  this  court  in  a  former  appeal  {First 
Nat.  Bank  v.  Ooldsmith  [1907],  40  Ind.  App.  592).  If  this 
is  true,  such  ruling,  whether  right  or  wrong,  became  the  law 
of  this  case,  and  will  be  applied  throughout  the  entire  pro- 
ceedings. Lint(yii  Coal,  etc.,  Co,  v.  Persons  (1896),  15  Ind. 
App.  69;  Lillie  v.  Trentman  (1891),  130  Ind.  16. 

Appellant  does  not  contend  that  the  amended  complaint^ 

which  is  questioned  by  demurrer  in  this  appeal,  is  diflPerent 

from  the  one  to  which  the  answer  was  addressed  in 

2.  the  former  appeal;    but  his  contention  is,  that  its 
sufficiency  was  not  directly  called  in  question  on  the 

former  appeal,  and  that  it  was  not  necessary  for  the  court 
on  such  former  appeal  to  consider  or  determine  its  suffi- 
ciency in  order  to  decide  the  question  directly  presented.  If 
the  question  directly  presented  for  decision  on  the  former 
appeal  of  this  case,  did  not  require  the  court  to  pass  on  the 
sufficiency  of  such  amended  complaint,  then,  anything  which 
the  court  may  have  said  in  an  attempt  to  decide  such  ques- 
tion would  be  obiter  dictum,  and  would  not  have  the  effect 
to  determine  the  question  so  as  to  make  it  the  law  of  the 
case.  Davis  v.  Krug  (1884),  95  Ind.  1;  Union  School  Tp. 
V.  First  Nat  Bank,  etc,  (1885),  102  Ind.  464. 
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However,  if  the  question  of  the  siiiBcieney  of  the  com- 
plaint was  actually  determined,  and,  if  such  determination 
was  necessary  to  a  decision  of  any  question  directly 
1.    presented  for  decision  by  such  appeal,  then  the  suffi- 
ciency  of  the  complaint  is  settled  as  a  part  of  the  law 
of  the  case,  and  cannot  again  be  questioned  in  any  subse- 
quent stage  of  the  proceeding. 

This  court  in  its  opinion  on  the  former  appeal  used  the 
following  language:    ''It  was  held  by  the  trial  court  that 
in  the  present  action  facts  are  set  out  sufficient  to  bind  the 
appellee  and  to  constitute  a  cause  of  action  against  him. 
The  holding  is  correct."    It  thus  appears  that  the  language 
of  the  opinion  indicates  that  the  amended  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action.     If  it  was 
necessary  to  determine  this  question  in  order  to  decide  the 
question  directly  presented  to  the  court  for  decision  in  that 
appeal,  then  the  sufficiency  of  the  amended  complaint  has 
been  settled  as  the  law  of  the  case.    The  former  appeal  was 
prosecuted  by  the  plaintiff  to  reverse  a  judgment  rendered 
against  it  in  the  trial  court.     The  record  on  said  appeal 
shows  the  filing  of  the  amended  complaint,  and  also  the  fil- 
ing of  the  answer  thereto,  and  that  a  demurrer  to  such 
answer  had  been  overruled.    The  record  also  shows  that  the 
plaintiff  refused  to  reply  or  plead  further,  and  judgment 
was  rendered  against  it.    The  only  error  assigned  was  that 
the  trial  court  erred  in  overruling  the  demurrer  to  the  third 
paragraph  of  answer,  and  we  are  now  called  on  to  decide 
whether,  in  the  decision  of  the  question  thus  presented,  it 
was  necessary  for  the  court  to  determine  the  question  of  the 
sufficiency  of  the  complaint  to  withstand  a  demurrer  for 
want  of  facts. 

The  trial  court  had  held  that  the  paragraph  of  answer  in 
question  stated  facts  sufficient  to  constitute  a  defense  to  the 
cause  of  action  stated  in  the  cc^nplaint.  This  court  on  the 
former  api>eal  reversed  the  judgment  and  held  that  said 
paragraph   of   answer   did   not   state   facts   sufficient   to 
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constitute  a  cause  of  defense.    It  is  well  settled  that 

3.  the  demurrer  searches  the  record,  and  that  a  bad  ai^ 
swer  is  sufficient  for  a  bad  complaint.  No  answer,  how- 
ever defective,  can  be  insufficient  when  addressed  to  an 

insufficient  complaint.    The  judgment  appealed  from 

4.  in  the  first  appeal  could  not  have  been  reversed  by 
this  court,  even  though  it  found  that  the  answer  Was 

insufficient,  unless  it  also  found  that  such  answer  was  ad- 
dressed to  a  paragraph  of  complaint  sufficient  to  withstand 
a  demurrer.  Bowen  v.  Striker  (1885),  100  Ind.  45;  State, 
ex  rel,  v.  Emmons  (1882) ,  88  Ind.  279 ;  Vert  v.  Voss  (1881), 
74  Ind.  565;  Board,  etc.,  v.  Stock  (1894),  11  Ind,  App.  167; 
Alkire  v.  Alkire  (1893),  134  Ind.  350. 

We  therefore  conclude  that  it  was  necessaiy  for  this 
court  in  the  former  appeal  to  determine  the  question  of  the 
sufficiency  of  the  amended  complaint  to  withstand  a  demur- 
rer for  want  of  facts,  and  that  the  decision  of  the  court  as  to 
that  question  became  the  law  of  the  case,  and  is  controlling. 
We  accordingly  hold  that  the  trial  court  committed  no  error 
in  overruling  the  demurrers  to  the  several  paragraphs  of 
complaint. 

Appellant  claims  that  in  two  particulars  the  answers  to  in- 
terrogatories are  in  irreconcilable  conflict  with  the  general 
verdict.    The  first  claim  is  that  the  interrogatories 

5.  show  that  the  act  of  appellee,  authorizing  Pratt  & 
Sons  to  ship  the  fruit  to  another  place  and  sell  it, 

after  appellant  had  refused  to  accept  it  and  pay  the  draft, 
amounted  to  an  election  of  remedies.  It  is  insisted,  on  behalf 
of  appellant,  that  the  relations  existing  between  appellant 
and  appellee  were  such  as  to  give  rise  to  two  inconsistent 
remedies,  and  that  by  pursuing  the  one,  appellant  lost  the 
other.  From  a  consideration  of  the  answers  to  the  inter- 
rogatories, the  pleadings,  and  the  general  verdict  in  this 
case,  we  cannot  say  that  appellee  had  two  inconsistent  rem- 
edies. The  evidence  may  have  shown,  and  the  jury  may 
have  correctly  found,  that  the  firm  of  Pratt  &  Sons  was  the 
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agent  of  appellant,  and,  as  such  agent,  bought  the  carload  of 
lemons  for  the  price  for  which  the  draft  was  made,  and 
shipped  them  to  appellant.  If  the  jury  so  found,  then  the 
title  to  9uch  lemons  passed  to  appellant  at  the  time  they  were 
purchased,  and  the  money  advanced  on  the  draft  by  appel- 
lee was  received  by  appellant  at  the  time  it  was  received  by 
his  agents.  The  jury  may  have  also  found  that  the  money 
was  advanced  by  appellee  solely  on  the  faith  of  the  written 
guaranty  of  appellant,  and  that  the  bill  of  lading  was  at- 
tached to  the  draft  only  for  convenience  of  appellant  and 
his  agents.  If,  under  such  circumstances,  the  bank  turned 
back  the  bill  of  lading  to  appellant's  agents  when  appellant 
refused  to  accept  the  fruit,  and  if  the  agents  of  appel- 
lant sold  the  fruit  and  paid  the  proceeds  of  such  sale,  after 
deducting  expenses,  to  appellee,  this  we  think  would  not  con- 
stitute an  election  of  remedies,  and  would  not  estop  appellee 
from  afterward  collecting  from  appellant  the  balance  of  the 
money  which  it  had  advanced  to  his  agents. 

It  is  further  claimed  by  appellant  that  the  answers  to 
interrogatories  a£Srmatively  show  that  Pratt  &  Sons  had  no 

authority  from  appellant  to  purchase  the  carload  of 
6.    lemons,  except  the  authority  contained  in  a  telegram, 

and  that  such  telegram  did  not  authorize  them  to  buy 
for  spot  cash.  The  telegram  referred  to  was  as  follows: 
"Buy  car  San  Diego  extra  choice  lemons  $2.18,  of  new 
crop."  This  telegram  does  not  indicate  the  terms  on  which 
the  firm  of  Pratt  &  Sons  was  to  make  the  purchase.  Evi- 
dence was  admissible  within  the  issues  to  show  that  the 
terms  of  the  purchase  were  indicated  by  letters  and  tele- 
grams other  than  that  set  out.  For  the  purpose  of  recon- 
ciling the  answers  to  interrogatories  with  the  general  ver- 
dict, we  must  presume  that  such  evidence  was  introduced. 
There  was  no  error  in  overruling  appellant's  motion  for 
judgment  on  the  answers  to  interrogatories. 
Appellant  complains  of  certain  instructions  given  by  the 

Vol.  50—2 
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trial  court,  which  he  insists  are  erroneous  and  prejudicial. 
The  first  one  complained  of  is  designated  as  instruc- 

7.  tion  seventeen,  first  series.  It  appears  from  the  rec- 
ord that  the  court  gave  to  the  jury  a  series  of  in- 
structions, and  that  the  jury  retired  to  deliberate  on  its 
verdict,  and  after  about  four  hours'  deliberation  the  jury 
requested  that  the  instructions  be  again  read  to  it.  The 
judge  directed  that  the  jury  be  brought  into  court,  and 
when  this  was  done,  gave  a  series  of  instructions  in  writing, 
designated  in  the  briefs  as  the  '^ second  series."  Before 
reading  the  second  series,  the  court  instructed  the  jury  that 
all  instructions  previously  given  were  withdrawn.  The  in- 
btruction  was  in  writing,  and  is  as  follows:  ^^The  instruc- 
tions heretofore  given  you  in  this  cause  are  now  withdrawn, 
and  the  court  gives  to  you  the  following  instructions  on 
which  you  are  to  decide  this  case."  It  is  insisted,  on  behalf 
of  appellant,  that  the  language  used  by  the  court  was  not 
sufficient  to  constitute  a  withdrawal  of  the  instructions  pre- 
viously given,  inasmuch  as  it  did  not  admonish  the  jury  to 
disr^ard  them  in  arriving  at  its  verdict.  Such  a  caution 
would  have  been  proper,  but  we  think  that  the  language 
used  was  clearly  sufficient  to  indicate  to  the  jury  that  it 
was  to  decide  the  case  from  a  consideration  of  the  instruc- 
tions then  given  and  that  it  should  not  consider  those  given 
previously.  No  error  can  be  predicated  on  any  instruction 
contained  in  the  first  series. 

Objections  are  pointed  out  to  a  number  of  instructions 
contained  in  the  second  series  given  by  the  court.  We  have 
examined  the  charge  as  a  whole,  and,  in  the  main,  it  may  be 
said  that  the  jury  was  fully  and  fairly  advised  as  to  the  law 
applicable  to  the  case.  But  some  of  the  instructions  contain 
inaccuracies  and  misstatements  of  the  law,  and  it  remains 
to  be  considered  whether  these  were  so  material  and  preju- 
dicial to  appellant  as  to  warrant  a  reversal  of  the  case. 

Appellant  relies  principally  on  errors  assigned  upon  the 
giving  of  the  third  and  thirteenth  instructions.     Instruc- 


NOVEMBER  TERM,  1911.  19 

Goldsmith  v.  First  National  Bank— M  Ind.  Appi  11. 

tion  three  is  as  follows:  ''It  is  the  theory  of  the 
8.  plaintiff  in  this  case  that  defendant  Gk>ldsmith  exe- 
cuted to  it  the  written  guaranty  mentioned  in  these 
instrnctionsy  and  that  the  carload  of  lemons  mentioned  in 
the  complaint  was  purchased  by  said  H.  E.  Pratt  &  Sons  as 
agents  for  €k>ldsmithy  and  that  the  plaintiff  paid  the  draft 
mentioned  in  the  complaint,  with  the  bill  of  lading  for  said 
ear  attached.  The  burden  is  upon  the  plaintiff  to  show  by  a 
preponderance  of  the  evidence,  (1)  that  said  H.  E.  Pratt  & 
Sons  were  authorized  by  the  defendant  Goldsmith  to  make 
the  purchase  for  him;  (2)  that  H.  E.  Pratt  &  Sons  did 
make  tlie  purchase  for  the  defendant  of  the  character  speci- 
fied in  said  written  instrument  just  read  to  you  as  exhibit 
"A*';  (3)  that  the  fruit  was  ready  for  forwarding;  (4) 
that  the  plaintiff  paid  the  draft  in  suit  under  and  relying 
upon  the  bank  guaranty;  (5)  that  a  demand  was  made 
upon  him  for  the  payment  of  said  draft,  which  was  refused. 
Should  the  plaintiff  prove  these  material  allegations^  then  it 
would  be  your  duty  to  find  for  the  plaintiff,  and  it  would 
make  no  difference  to  you  whether  the  fruit  was  rotten,  or 
whether  it  was  new  or  old,  or  what  not,  nor  the  condition  in 
which  it  arrived  at  Terre  Haute.  Nor  would  it  make  any 
difference  as  to  whether  or  not  an  honest  and  fair  inspection 
was  made  by  Pratt  &  Sons  in  California.'' 

Instruction  thirteen  is  as  follows :  ' '  If  there  has  been  any 
evidence  introduced  upon  the  theory  that  in  the  fruit  busi- 
Dcas  in  California  there  were  different  terms  used,  one  called 
the  'usual  terms'  and  the  other  the  'spot  cash'  method  of 
buying  fruit,  and  farther  disclosed  that  when  it  is  bought  to 
be  inspected  at  its  destination  it  is  called  the  'usual  terms' 
and  when  it  is  bought  on  inspection  at  once  in  California  to 
be  paid  for  immediately  upon  inspection  and  delivery,  it  is 
called  the  'spot  cash  terms,'  and  further  discloses  that  there 
is  a  difference  in  the  price  between  the  two  methods,  the  spot 
cash  being  the  cheaper,  then  I  instruct  you  that  if  the  evi- 
dence in  this  case  discloses,  by  a  preponderance  thereof,  that 
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the  car  of  fruit  in  controversy  was  bought  by  Pratt  &  Sons 
as  the  agents  of  defendant  on  spot  cash  terms — that  is  pay-' 
ment  on  inspection  and  delivery  at  the  place  of  purchase — 
and  was  paid  for  by  the  check  of  Pratt  &  Sons  as  the  agents 
of  defendant,  and  that  thereupon  said  Pratt  &  Sons,  as  the 
agents  of  defendant,  drew  the  draft  in  controversy  upon 
Goldsmith  with  the  bill  of  lading  attached  for  the  car  of 
fruit  so  bought,  and  that  the  plaintiff  advanced  the  money 
on  the  draft  and  the  bill  of  lading  under  and  pursuant  to 
the  written  guaranty  in  these  instructions  mentioned,  and 
that  Pratt  &  Sons  had  authority  to  so  buy  the  same,  and  a 
demand  for  payment  of  the  draft  was  made  by  plaintiff  on 
defendant  and  he  refused,  then  I  instruct  you  that  defend- 
ant would  be  liable  for  the  face  of  the  draft  with  interest 
thereon  from  date  of  demand  at  the  rate  of  six  per  cent, 
from  demand." 

As  the  objections  presented  to  these  two  instructions  raise 
practically  the  same  question,  they  will  be  considered  to- 
gether.   Both  of  these  instructions  direct  the  jury  to 

9.  find  for  the  plaintiff  if  certain  facts  enumerated  there- 
in are  proved,  and  both  fail  to  enumerate  certain 
facts,  proof  of  which  was  necessary  before  plaintiff  could  be 
entitled  to  a  verdict  in  his  favor.  These  instructions  were 
therefore  clearly  erroneous;  but,  when  considered  in  con- 
nection with  the  answers  to  interrogatories  and  the  evi- 
dence in  the  case  we  do  not  think  that  the  error  was  such  as 
requires  a  reversal.  It  is  claimed  by  appellant,  that  in 
addition  to  the  facts  enumerated  in  the  instructions  under 
consideration,  it  was  necessary,  before  a  verdict  could  be 
rightly  returned  for  the  plaintiff,  that  the  following  facts 
be  found:  (1)  That  the  draft  referred  to  was  drawn  by 
Pratt  &  Sons;  (2)  that  said  draft  was  drawn  for  a  carload 
of  fruit  purchased  by  Pratt  &  Sons  for  appellant;  (3)  that 
appellant  ordered  the  fruit  purchased  for  spot  cash;  (4) 
that  the  alleged  bank  guaranty  was  executed  by  delivery. 
The  jury  by  answers  to  interrogatories  found  that  the  draft 
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was  made  by  Pratt  &  Sons^  and  that  it  represented  the  cost 
of  a  carload  of  lemons,  with  a  commission  of  five  cents  a 
box  added;  that  Pratt  &  Sons  bought  said  lemons  for  ap- 
pellant, and  appellant  authorized  them  to  buy  such  lemons 
for  spot  cash.  As  all  of  these  facts  were  found  by  the  jury 
adversely  to  appellant,  it  is  very  evident  that  the  general 
verdict  would  not  have  been  changed  if  these  instructions 
had  enumerated  these  facts,  and  required  that  they  should 
be  found  as  a  prerequisite  to  a  recovery.  If  the  answers  to 
interrogatories  show  afiirmatively  that  an  error  complained 
of  did  not  influence  the  result,  such  error  will  be  treated  as 
harmless.  Southern  Ind.  B.  Co.  v.  Norman  (1905),  165  Ind. 
126;  Terry  v.  Davenport  (1908),  170  Ind.  74;  Cleveland, 
etc.,  R.  Co.  V.  Osgood  (1905),  36  Ind.  App.  34;  Brinkman 
V.  Pacholke  (1908),  41  lud.  App.  662. 

The  fourth  objection  presents  a  similar  question.    Under 
the  issues,  the  burden  was  on  plaintiff  to  prove  the  execu- 
tion of  the  bank  guaranty,  and  it  could  not  recover 

10.  unless  the  fAct  of  delivery  was  established  by  a  pre- 
ponderance of  the  evidence.    If  the  evidence  on  this 

question  was  conflicting,  the  jury  should  have  been  left  to 

decide,  and  it  was  reversible  error  to  instruct  the  jury  that  it 

might  return  a  verdict  in  favor  of  appellee,  without 

11.  first  deciding  in  its  favor  the  question  of  delivery. 
But  if  the  delivery  of  the  written  guaranty  was  ad- 
mitted by  appellant,  or  if  the  delivery  is  established  by  the 
undisputed  evidence,  then  a  failure  on  the  part  of  the  court 
to  submit  such  question  to  the  jury,  and  require  a  finding 
thereon  favorable  to  plaintiff  as  a  condition  prerequisite  to  a 
verdict  in  its  favor,  will  not  be  treated  as  reversible  error. 
Tomlinson  v.  Briles  (1835),  101  Ind.  538. 

To  our  mind  the  delivery  to  appellee  of  the  written  guar- 
anty marked  exhibit  A  is  established  by  the  undisputed  evi- 
dence.    The  writing  shows  on  its  face  that  it  was 

12.  dated  December  28,  1900.    The  cashier  of  the  bank 
operated  by  appellee  testified  that  said  writing  was 
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in  the  possession  of  said  bank  on  the  second  or  third  day  of 
January,  1901,  and  two  members  of  the  firm  of  Pratt  &  Sons 
testified  that  they  saw  it  in  the  possession  of  the  bank.  Pos- 
session of  the  written  instrument  by  the  party  in  whose  favor 
it  is  made  is  prima  facie  evidence  of  delivery.  Oarrigus  v. 
nome,  etc.,  Soc.  (1891),  3  Ind.  App.  91,  50  Am.  St.  262; 
Brooks  V.  Allen  (1878),  62  Ind.  401. 

In  addition  to  this,  a  paragraph  of  answer,  at  one  time 

filed  in  this  case  by  appellant  and  afterward  withdrawn, 

was  introduced  in  evidence,  in  which  appellant  ez- 

11.  pressly  admitted  the  execution  of  said  writing.  Ap- 
pellant did  not  go  upon  the  witness  stand  to  deny 
such  delivery,  and  there  is  not  a  particle  of  evidence  in  the 
record  which  tends  to  prove  that  said  guaranty  was  not 
delivered.  The  evidence  on  the  question  of  delivery  was  all 
on  one  side.  There  was  no  conflicting  evidence  for  the  jury 
to  consider  or  weigh,  and  only  one  conclusion  could  be  di- 
rectly drawn  from  the  undisputed  evidence.  Under  such 
circumstances,  the  failure  of  the  instruction  under  consider- 
ation to  include  the  question  of  delivery  of  the  guaranty  as 
one  of  the  facts  which  plaintiff  must  establish  in  order  to 
entitle  him  to  a  verdict,  is  not  reversible  error.  Where 

13.  the  result  reached  is  clearly  right  under  the  evidence, 
the  judgment  i^ill  not  be  reversed  on  account  of  an 
erroneous  instruction.  §700  Burns  1908,  §658  R.  S.  1881; 
Pittsburgh,  etc.,  B.  Co.  v.  Higgs  (1906),  165  Ind.  694,  4  L. 
R.  A.  (N.  S.)  1081;  Indianapolis  St.  B.  Co.  v.  Schomberg 
(1905),  164  Ind.  111. 

What  has  been  said  in  discussing  the  instructions  we  have 
considered,  we  think,  disposes  of  the  objections  urged  to  the 
other  instructions.  Without  giving  to  each  a  separate  con- 
sideration, it  is  sufficient  to  say  that  the  mistakes  and  inac- 
curacies complained  of  were  not  of  such  a  character  as 
would  be  likely  to  mislead  the  jury,  and  the  result  indicates 
that  the  jury  was  not  misled  thereby. 
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The  evidence  is  amply  sufficient  to  sustain  the  verdict. 
Jndgm^it  affirmed. 

Note.— Reported  In  96  N.  E.  503.  See,  also,  under  (1)  3  Cyc. 
401;  (2)  3  C5C  400;  (3)  31  Cyc.  128,  338;  (4)  31  05rc.  340;  (5) 
15  Ore.  260;  (6)  3  Cyc.  313;  (7)  38  Cyc.  1787;  (8)  38  Cyc.  1632; 
(9)  38  Cyc  1815;  (10)  20  Cyc.  1989;  (11)  38  Cyc.  1640;  (13)  3 
Cy&  385.  As  to  contracts  of  gnaranty,  see  105  Am.  St  502.  As  to 
election  of  remedies,  see  1  Am.  St  626;  10  Am.  St  487. 


Walling  et  al.  v.  Scott. 

[No.  7^0.    Filed  November  17,  1911.    R^earlng  denied  February 
16, 1012.    Transfer  denied  March  28,  1912.] 

1.  CoNVKBsioN. — Direction9  in  Will. — Realty  and  Personalty. — 
Wbere  a  will  direc-ts  land  to  be  sold  and  converted  Into  money, 
courts  of  equity  will  deal  with  the  land  as  personalty,    p.  25. 

2.  Conversion. — Directions  in  Will. — Sufficiency  of  Directions. — 
Where  there  is  such  a  blending  of  the  real  and  personal  estate 
by  the  testator  in  his  will  as  clearly  to  show  that  he  Intended  to 
create  a  fund  out  of  both  real  and  personal  estate  and  bequeath 
the  fund  as  money,  ft  will  be  sufficient  to  work  an  equitable  con* 
▼ersion  of  the  real  estate  into  money,    p.  25. 

a  WiLLa.—Dircctions  in  Will. — Power  of  Sale. — Failure  to  Desig- 
nate by  Whom  Sale  shall  he  Made. — ^Where  a  testator  directs  that 
his  real  estate  be  sold  without  declaring  by  whom  the  sale  shall 
be  made,  the  power  of  sale  is  not  defeated,  but  rests  in  the  execu- 
tor, or  administrator  with  the  will  annexed,    p.  25. 

4.  WitLB,::— Directions  in  Will. — Power  of  Sale. — Sale  after  death  of 
Executor. — Where  the  sale  provided  for  In  a  will  can  not  take 
place  until  the  death  of  the  executor,  the  administrator  with  the 
will  annexed  may  properly  make  the  sale.    p.  26. 

5.  CoKVEBSioN.  —  Directions  in  Will. — Power  of  Sale. — Time. — 
Where  the  will  directed  that  all  the  property  after  payment  of 
testator's  debts  should  go  to  the  wife  during  her  life,  and  that  all 
reiiiainixig  in  her  possession  at  her  death  should  be  sold  and  the 
proceeds  distributed  among  testator's  heirs,  an  equitable  con- 
version of  the  property  took  place  at  testator's  death,  although 
the  time  of  sale  and  actual  conversion  was  to  be  at  the  death  of 
the  life  tenant    p.  26. 

6.  WvLLs.'-Construction. — Nature  and  Character  of  Property  De- 
vised.— One  claiming  property  under  a  will  must  take  it  in  the 
character  impressed  upon  it  by  tliat  instrument    p.  26. 
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7.  FAmmov,— Right  of  Action.—Provisions  of  WUl — Convergion. 
—Where  land  Is  equitably  converted  into  money  by  a  direction  in 
a  will  that  it  should  be  sold  after  the  death  of  the  life  tenant  and 
then  distributed,  the  heir  of  a  beneficiary  who  died  before  the 
termination  of  the  life  estate  could  only  share  in  the  proceeds  of 
the  sale  of  such  land  and  could  not  have  partition  thereof,    p.  27. 

8.  CoNVEBSioN. — Provisions  of  Will—Reconversion, — ^Where  a  will 
directs  a  conversion  of  real  estate  into  money  to  be  divided  among 
a  number  of  beneficiaries,  a  reconversion  may  be  had  by  agree- 
ment of  all  the  beneficiaries,  but  one  beneficiary  may  not  re- 
convert his  share  without  the  consent  of  the  others,    p.  27. 

9.  Pabtition. — Right  of  Action, — Intention  of  Testator. — Statute. — 
Partition  of  lands  contrary  to  the  intention  of  a  testator  is  for- 
bidden by  S1247  Burns  1908,  §1190  R.  S.  1881.    p.  28. 

10.  Wills. — Transfer  of  Property  in  Consideration  of  Love  and 
Affection. — Property  devised  or  bequeathed  by  will  is  not  pr<^perty 
given  or  transferred  in  consideration  of  love  and  affection  within 
the  meaning  of  §2997  Burns  1908,  §2473  R.  S.  1881.    p.  29. 

From  Morgan  Circuit  Court ;  Joseph  W.  WiUiains,  Judge. 

Suit  by  Lafayette  Scott  against  Mary  E.  Walling  and 
John  E.  Walling,  her  husband,  Dora  A.  Gentry,  Lydia  J. 
Tudor  and  Everett  Tudor,  her  husband.  From  a  decree  for 
plaintiff,  defendants  appeal.    Reversed. 

Oeorge  W.  Orubbs,  D.  E.  Watson  and  James  W.  Harper, 
for  appellanta 

C  G.  Rentier,  J.  C.  McNutt  and  A.  M.  Bain,  for  appellees. 

Ibach,  J. — John  B.  Johnson,  who  died  in  1880,  by  one 
clause  of  his  will  left  to  his  wife  all  of  his  property,  both 
real  and  personal,  that  should  be  left  after  all  his  legal  debts 
were  paid,  to  have,  hold  and  use  during  her  life.  A  later 
clause  was  as  follows:  ''My  said  wife,  Malissa  Johnson, 
shall  pay  all  my  legal  debts  out  of  such  of  my  property  as 
in  her  judgment  will  be  most  advisable,  and  at  her  death  all 
remaining  in  her  possession  shall  be  sold  and  the  proceeds 
equally  divided  between  my  bodily  heirs,  viz.,  Mary  E.  and 
Dora  A.,  Lizzie  I.  and  Lydia  J.  Johnson."  He  appointed 
his  wife  executrix  of  his  will.  Appellee  married  Lizzie  I. 
Johnson  in  1894,  and  she  died  in  1895,  leaving  no  descend- 
ant.   The  widow  of  John  B.  Johnson  died  on  April  21, 1908, 
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and  on  May  4,  1908,  appellee,  as  heir  of  his  deeeased  wife, 
commenced  this  action  in  partition  against  the  three  living 
daughters,  to  have  the  land  divided,  basing  his  alleged  right 
to  a  partition  wholly  on  the  clause  just  quoted  from  the  will, 
and  claiming  that  under  this  clause  he  and  appellants  were 
tenants  in  common  in  fee  simple  of  the  land.  The  trial  court 
sustained  him,  and  awarded  the  partition. 

The  question  presented  for  our  consideration  is.  Was 
appellee  entitled  to  a  partition  of  the  land  in  suit  ? 

Where  a  will  directs  land  to  be  sold  and  converted  into 

money,  courts  of  equity  deal  with  the  land  as  personalty. 

To  bring  about  this  equita^ble  conversion  there  must, 

1.  however,  be  an  adequate  expression  of  an  absolute 
intention  that  the  land  shall  be  sold  and  turned  into 

money.    And  where  there  is  such  a  blending  of  the  real  and 

personal  estate  by  the  testator  in  his  will  as  clearly  to  show 

that  he  intended  to  create  a  fund  out  of  both  real  and 

2.  personal  estate,  and  bequeath  the  fund  as  money, 
such  has  been  held  to  show  an  absolute  intention  as 

much  as  an  absolute  direction.  9  Cyc.  830,  831,  833 ;  7  Am. 
and  Eng.  Ency.  Law  464,  465;  Craig  v.  Leslie  (1816),  3 
Wheat.  563, 4  L.  Ed.  ^GO;Runisey  v.  Durham  (1854),  5  Ind. 
71;  Nelson  v.  Nelson  (1905),  36  Ind.  App.  331;  Comer  v. 
Light  (1911),  175  Ind.  367. 

John  B.  Johnson  directed  positively  in  his  will  that  all  his 

property  remaining  in  the  possession  of  his  wife  at  her 

death  should  be  sold,  and  the  proceeds  distributed 

3.  among  his  heirs,  naming  them.     This  included  his 
real  and  personal  property.    He  failed  to  designate 

some  one  by  whom  the  sale  should  be  made,  but  this  did  not 
defeat  the  creation  of  a  valid  power  of  sale.  If  a  testator 
directs  that  his  real  estate  be  sold,  without  declaring  by 
whom  the  sale  shall  be  made,  the  power  to  sell  rests  in  the 
executor,  or  administrator  with  the  will  annexed,  if  the 
duties  imposed  with  reference  thereto  are  such  as  are  usual- 
ly performed  by  an  executor,  or  administrator  with  will 
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annexed.  If  no  executor  is  named,  the  administrator  with 
will  annexed  is  the  proper  person  to  exercise  the  power  of 
sale.  Davis  v.  Hoover  (1887),  112  Ind.  423;  note  to  Ban- 
kin  V.  Rankin  (1865),  87  Am.  Dec.  205,  210,  and  authori- 
ties cited;  note  to  Grouse  v.  Peterson  (1900),  80  Am.  St.  89, 
105. 

Since  the  sale  provided  for  by  the  will  of  John  B.  John- 
son could  not  take  place  until  the  death  of  the  executrix 
named  therein,  the  administrator  with  will  annexed 

4.  may  properly  make  such  sale.    We  conclude,  there- 
fore, that  the  direction  in  his  will  is  suiScient  to  work 

an  equitable  conversion  of  his  real  estate  into  money. 

Appellants  concede  that  the  interests  of  the  beneficiaries 

vested  at  the  testator's  death.    At  this  time  the  equitable 

conversion  took  place,  although  the  time  of  sale  and 

5.  actual  conversion  was  fixed  by  the  will  at  a  more  or 
less  remote  and  indefinite  time,  namely,  at  the  death 

of  the  life  tenant.    9  Cyc.  838. 

Their  interests  vesting  at  the  time  of  the  testator's  death, 

attached  as  personalty,  for  one  claiming  property  under  a 

will  must  take  it  in  the  character  impressed  upon  it 

6.  by  that  instrument.    The  beneficiaries  here  are  not 
entitled  under  the  will  to  the  land  itself,  but  to  the 

proceeds  of  the  land,  and  their  interest  is  not  an  interest  in 
real  estate,  but  an  interest  in  the  proceeds  of  real  estate, 
which  by  virtue  of  equitable  conversion  assumes  the  char- 
acter of  personal  property,  and  maintains  that  character 
until  the  actual  conversion,  although  in  certain  instances  the 
rights  of  third  parties  may  intervene  and  attach  as  of  the 
character  of  real  property.  **  Where  no  other  rights  inter- 
vene, or  are  asserted,  the  property  will  be  treated,  for  the 
jiurpose  of  carrying  out  the  terms  of  the  will,  as  that  char- 
acter of  property  into  which  it  is  directed  to  be  converted, 
not  because  it  is  such  property,  but  because  it  is  directed  to 
be  so  treated,  and  dealt  with,  in  carrying  out  the  intention." 
Comer  v.  Light,  supra,  on  petition  for  rehearing. 
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Appellee,  who  claims  under  the  will  as  the  heir  of  his 

wife,  is  not  entitled  to  receive  under  it  more  than  his  wife 

would  if  living.    From  its  terms,  the  beneficiaries  can- 

7.  not  claim  the  realty  itself,  but  only  share  in  its  pro- 
ceeds.   Appellee's  wife  if  living  could  share  only  in 

the  proceeds  of  the  sale  of  the  real  estate,  and  would  have 
no  right  to  ask  for  a  partition.  Appellee  is  not  a  ''third 
party,'*  and  does  not  assert  ** other  rights"  within  the  mean- 
ing of  those  terms  as  used  in  the  case  of  Comer  v.  Light, 
^upra,  and  his  right  to  share  in  the  grant  under  the  will 
does  not  attach  to  the  land  in  its  character  of  realty.  He  is 
not  a  claimant  against  his  wife,  but  a  claimant  under  his 
wife,  asserting  not  the  right  of  a  third  party,  but  the  right 
which  she  herself  held  to  the  property  in  suit  Since  he 
bases  his  claim  on  the  provisions  of  the  will,  he  can  take  no 
more  than  the  will  gives  him,  and  the  will  gives  to  his  wife's 
heirs  no  more  than  it  would  give  to  herself  if  living.  The 
principle  is  well  recognized,  that  ''where  land  is  equitably 
converted  into  money  by  a  direction  in  a  will  that  it  should 
be  sold  after  the  death  of  the  life  tenant  and  then  distrib- 
uted, the  share  of  a  beneficiary  who  dies  before  the  termina- 
tion of  the  life  estate  passes  as  personalty."  9  Gyc*  851,  and 
cases  cited. 

It  18  true  that  when  a  will  directs  real  estate  to  be  sold, 
and  the  proceeds  to  be  divided  among  a  number  of  benefi 
daries,  they  may  all  agree  to  take  the  real  estate  in 

8.  its  original  condition  instead,  thus  reconverting  it. 
It  is  equally  true  that  one  of  these  beneficiaries  may 

not  elect  to  take  his  share  in  land  without  the  consent  of  the 
others,  for  each  one  has  a  right  under  the  will  to  a  sale  of 
the  land,  and  to  whatever  advuitages  would  accrue  by  a  sale 
of  the  real  estate  in  its  undivided  condition,  and  he  cannot 
be  deprived  of  this  right  without  his  consent.  Since  three  of 
the  beneficiaries  under  the  will  of  John  B.  Johnson  are 
tfppomng  a  partition,  that  partition  cannot  be  granted.    9 
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Cyc.  856,  and  cases  cited  under  note  27;  Brown  v.  Milier 
(1898),  45  W.  Va,  211,  31  S.  E.  956;  Page,  WUls  §719. 
Also,   a  statute   applicable  to   the  present  case 

9.     (§1247  Burns  1908,  §1190  E.  S.  1881),  forbids  the 
partition  of  land  contrary  to  the  intention  of  the 
testator. 

From  the  reasoning  before  set  out,  it  follows  that  appellee 
cannot  maintain  a  suit  for  partition  of  the  land  involved  in 
the  present  action  against  the  consent  of  any  of  the  bene- 
ficiaries who  by  the  will  are  interested  in  its  proceeds.  Judg- 
ment reversed. 

On  Petition  for  Rehearing. 

Ibach^  P,  J. — ^Appellee  cites  the  case  of  Bowen  v.  Swander 
(1889),  121  Ind.  164,  as  holding  that  partition  may  be  main- 
tained by  one  of  the  devisees  in  the  present  case.  The  deci- 
sion in  that  case  goes  no  farther  than  to  hold  that  all  may 
maintain  partition.  In  that  case  the  question  was  not 
whether  partition  might  be  maintained,  but  whether  certain 
of  the  parties  had  an  interest  in  the  property  involved,  and 
when  that  interest,  if  any,  vested.  The  plaintiff  there  asked 
partition,  and  that  his  title  be  quieted.  One  defendant  in  a 
cross-complaint  asked  partition,  and  that  her  title  be  quieted. 
The  other  defendant  in  a  cross-complaint  claimed  to  be  the 
owner  of  the  whole  property  involved,  and  sought  to  have 
his  title  quieted.  None  of  the  parties  was  opposing  parti- 
tion of  the  real  estate  on  the  ground  that  it  should  be  sold  in 
an  undivided  condition,  and  its  proceeds  divided.  Neither 
was  the  statute  (§1247  Burns  1908,  §1190  R.  S.  1881)  in- 
voked in  that  case.  Also,  the  will  in  the  case  of  Bowen  v. 
Swander,  supra,  merely  directed  real  property  to  be  sold  and 
the  proceeds  divided,  while  the  will  in  the  present  case 
directed  that  all  the  property  remaining  in  his  widow's  pos- 
session be  sold  at  her  death,  and  the  proceeds  divided,  thus 
creating  a  fund  out  of  the  proceeds  of  mixed  personal  and 
real  property. 
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In  the  pres^Qt  case  we  hold  that  the  will  of  John  B. 
Johnson  worked  an  equitable  conversion  of  all  his  property 
into  personalty  at  the  time  of  his  death,  and  that  title 
to  such  property  vested  in  the  beneficiaries  at  that  time, 
subject  to  the  contingency  that  it  might  all  be  used  by 
the  widow  during  her  life,  that  upon  the  authority  of 
Myers  v.  Carney  (1908),  171  Ind.  379,  when  appellant's 
wife  died,  her  share,  under  the  law  of  descents,  went  to 
her  heirs;  that  her  heirs  had  the  same  right  under  the 
will  as  she,  that  is,  to  share  in  the  proceeds  of  the  sale  of  all 
the  property  remaining  in  the  possession  of  Malissa  John- 
son at  her  death,  but  not  to  *compel  partition  of  the  real 
estate,  against  the  wish  of  the  other  beneficiaries.  The  sec- 
tion of  the  law  of  descents  controlling  is  §3027  Bums  1908, 
§2489  R.  S.  1881,  and  we  can  conceive  of  nothing  which 
would  bring  the  case  under  any  other  provision  of  the  stat- 
ute. It  is  argued  that  §2997  Bums  1908,  §2473  R.  S.  1881, 
applies,  but  our  conclusion  is  otherwise.  Property  devised 
or  bequeathed  is  not  property  given  or  transferred  in 

10.  consideration  of  love  and  affection  within  the  meaning 
of  §2997,  supra.  Furthermore,  said  §2997  provides  for 
the  reversion  to  the  donor  of  property  transferred  as  a  gift, 
or  in  consideration  of  love  and  affection,  only  in  case  the 
donor  is  living  at  the  time  the  donee  dies  intestate  without 
children  or  their  descendants,  and  in  this  case  the  transfer 
was  made  by  will,  and  not  until  after  the  death  of  the  de- 
visor. 

An  administrator  de  bonis  non,  appointed  under  §2757 
Bums  1908,  §2395  R.  S.  1881,  would  be  empowered  to  sell 
all  the  property  in  the  possession  of  Malissa  Johnson  at  the 
tune  of  her  death,  and  to  divide  the  proceeds  among  the  liv- 
ing beneficiaries  and  the  heirs  of  the  one  deceased.  How- 
ever, if  the  heirs  can  agree  to  a  partition,  there  is  nothing  to 
prevent  it. 

Petition  overruled. 

Non.— Beported  in  96  N.  B.  481,  97  N.  E.  388.    See,  also,  under 
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(1)  9  Cyc.  880;  (3)  40  Cya  1823;  (4)  40  Cyc  1834;  (6)  9  Gyc.  860. 
As  to  tbe  ccmyersion  of  real  property  into  personal,  and  personal 
into  real,  by  will,  see  5  Am.  St  141.  As  to  when  an  equitable 
conrersion  takes  place  under  a  will  directing  the  sale  of  land  at  a 
future  time,  see  17  Ann.  Cas.  643. 


Craven  et  al.  i;.  The  State,  ex  rel.  White, 

Administrator,  et  al. 

[No.  7,536.    Filed  March  29,  1912.] 

1.  Descent  and  Distbibution. — Debts  of  Intestate. — Liability  of 
Heirs, — An  action  brought  by  an  administrator  de  bonis  non,  for 
and  on  behalf  of  the  estate  which  he  represents  alone,  to  recover 
from  the  heir  of  an  intestate  for  breach  of  a  bond  which  said 
intestate  signed  as  surety,  cannot  be  maintained  where  it  appears 
from  the  complaint  that  there  has  been  no  administration  on  the 
estate  of  said  surety,  and  there  are  no  averments  with  reference 
to  any  other  debts  against,  or  creditors  of  said  estate,    p.  33. 

2.  LmrrATioN  op  Actions. — Accrual  of  Cause. — Administrator's 
Bond. — Where  the  final  settlement  of  an  administrator  is  set  a^ide 
and  he  is  ordered  by  the  court  to  file  a  new  report  and  to  pay  into 
court  for  distribution  the  balance  in  his  hands  as  such  adminis- 
trator, and  he  fails  to  comply  with  such  order,  and  is  removed  by 
the  court  for  such  failure,  the  statute  of  limitations,  as  against  a 
cause  of  action  predicated  on  sudi  breach  of  his  bond,  begins  to 
mn  from  the  time  of  his  removal  by  the  court,    p.  34. 

S.  £:xEcuTOB8  AND  AoMiNisTBATOBS. — Removal. — Collateral  Attack. 
— Presumption. — ^The  order  or  judgment  of  a  court  removing  an 
administrator  will  be  presumed  to  be  correct  as  against  collateral 
attack,    p.  34. 

Prom  Johnson  Circuit  Court;  William  E.  Deupree, 
Judge. 

Action  by  The  State  of  Indiana  on  the  relation  of  John 
C.  White,  administrator  de  bonis  non  of  the  estate  of  Mar- 
tha J.  Handy,  deceased,  against  Thomas  W.  Craven,  James 
Marshall  Works,  and  David  Lamkin.  From  a  judgment  for 
plaintiff,  the  defendants  Craven  and  Works  appeaL  Af- 
firmed in  part,  and  reversed  in  part. 
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L.  Ert  Slack,  Miller  6f  Bameit,  for  appellants. 
William  FeaiheringUl,  for  appellee. 

HoTTEL,  J. — ^This  action  was  instituted  by  the  relator, 
J<An  C.  White,  administrator  de  bonis  non  of  the  estate  of 
JIartha  J.  Handy,  deceased,  against  appellants  Thomas  W. 
Craven  and  James  Marshall  Works,  and  appellee  David 
Lamkin,  to  recover  on  an  administrator's  bond.  Prom  a 
judgment  against  appellants  for  $551.90  this  appeal  is  pros- 
ecuted. 

The  assignment  of  errors  questions  the  rulings  on  the 
joint  and  several  demurrers  to  the  complaint,  on  appellants' 
joint  motion  for  a  new  trial,  and  on  appellant  James  M. 
Works'  separate  motion  for  a  new  trial. 

The  complaint  alleges  that  David  Lamkin  was  on  April 
16, 1900,  appointed  administrator  of  the  estate  of  Martha  J. 
Handy,  deceased,  and  gave  bond  as  such  in  the  sum  of 
$1,600,  with  Thomas  W.  Craven  and  James  Works  as  sure- 
ties ;  that  James  Works  died  intestate  on  or  about  October  2, 
1904,  and  left  surviving  him,  as  his  only  heir  at  law,  his  son, 
James  Marshall  Works,  an  appellant  herein,  who  inherited 
all  his  property,  consisting  of  personalty  alleged  to  be  of 
the  probable  value  of  $1,000,  and  certain  real  estate  which 
is  described  and  alleged  to  be  of  the  probable  value  of 
$3,000 ;  that  no  administration  was  had  on  his  estate ;  that 
David  Lamkin  continued  to  act  as  such  administrator  until 
June  25, 1908,  when  he  was  removed  from  said  trust,  "with- 
out having  made  a  full  and  final  settlement  of  said  estate, 
and  without  having  paid  the  balance  of  the  funds  then  in 
his  hands  into  court,  as  ordered  and  directed  by  the  court ;" 
that  thereafter,  on  June  25,  1908,  John  C.  White,  relator 
herein,  was  appointed  administrator  de  bonis  non  of  the 
estate  of  Martha  J.  Handy,  deceased,  and  qualified  as  such ; 
that  about  November  8,  1901,  while  David  Lamkin  was  act- 
ing as  administrator,  there  came  into  his  hands  the  sum  of 
$175.13  of  funds  belonging  to  said  estate,  which  sum  he  con- 
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verted  to  his  own  use,  and  for  which  he  has  failed  and  re- 
fused to  account ;  that  said  sum,  together  with  six  per  cent 
interest  thereon  from  November  8,  1901,  and  damages  for 
the  detention  thereof,  together  with  ten  per  cent  damages  on 
said  amounts,  is  now  due  said  estate,  and  is  wholly  unpaid. 

A  copy  of  the  bond  is  filed  with  the  complaint  as  an  ex- 
hibit, and  judgment  is  demanded  for  $1,000. 

The  answers  to  said  complaint  were  (1)  a  general  denial, 
(2)  and  (3)  two  and  six  years'  statutes  of  limitation,  re- 
spectively. Appellants  in  their  brief  present  and  discuss 
but  five  propositions,  which  are  as  follows : 

(1)  No  right  of  action  exists  against  an  heir  for  the  debt 
of  the  ancestor  until  administration  has  been  had  on  the 
estate  of  such  ancestor. 

(2)  An  heir  is  only  liable  for  the  debts  of  his  ancestor 
to  the  extent  of  the  value  of  the  property  inherited  from 
such  ancestor. 

(3)  Suits  for  relief  against  frauds  must  be  commenced 
within  six  years  after  the  cause  of  action  accrues. 

(4)  Sureties  are  not  bound  by  judgments  and  decrees 
rendered  against  the  principal,  where  such  judgments  or  de- 
crees are  based  on  the  agreements  and  admissions  of  the 
principal,  and  where  such  sureties  are  not  parties  to  the  suit 
or  the  agreement,  as  sureties  are  the  favorites  of  the  law. 

(5)  A  decree  entered  by  any  person  not  elected  or  ap- 
pointed a  judicial  officer  is  void. 

The  first  two  propasitions  are  limited  in  their  effect  to 
appellant  Works.  It  is  insisted  that  the  law  announced  in 
these  propositions  have  the  effect,  (1)  of  rendering  the  com- 
plaint insufficient  as  against  said  appellant  Works,  and  (2) 
that  their  application  will  require  the  granting  of  a  new 
trial  as  to  such  appellant  on  account  of  the  insufficiency  of 
the  evidence  to  sustain  the  decision  of  the  court  below. 

The  complaint  affirmatively  shows  that  the  bond  sued  on 
was  not  executed  by  appellant  Works,  but  that  it  was  ex- 
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ecQted  by  his  deceased  father  as  one  of  the  sureties 
1.  thereon,  and  that  any  right  of  action,  if  any,  as 
against  such  appellant,  must  be  predicated  on  §2965 
Boms  1908,  §2442  R.  S.  1881,  and  result  from  the  aver- 
ments that  appellant  Works  is  the  sole  heir  of  his  deceased 
father,  that  such  decedent  died  intestate,  and  that  appellant 
inherited  from  him  certain  real  estate  particularly  described, 
and  alleged  to  be  of  the  probable  value  of  $3,000,  and  per- 
sonal property  of  the  probable  value  of  $1,000.  The  com- 
plaint avers  that  ''no  administration  was  had  upon  his 
estate,"  viz.,  the  estate  of  said  Works,  deceased. 

Appellee  White  seeks  a  recovery  for  and  on  behalf  of  the 
estate  which  he  represents  alone,  and  there  are  no  aver- 
ments in  the  complaint  with  reference  to  any  other  debts 
against,  or  creditors  of,  said  estate. 

In  construing  §2965,  supra,  it  has  been  expressly  decided 
by  the  Supreme  Court  that  ''a  single  creditor,  suing  for 
himself  alone,  cannot  maintain  an  action  against  the  widow 
and  heirs  on  a  promise  of  the  deceased,"  and  that  ''a  cred- 
itor of  a  decedent's  estate  must  proceed  to  enforce  his  claim 
against  the  estate  through  an  executor  or  administrator,  and 
cannot  sue  the  heirs,  devisees  and  legatees,  where  there  has 
been  no  administration.''  Carr  v,  Huctie  (1881),  73  Ind. 
378,  381.  See,  also,  Butler  v.  Jaffray  (1859),  12  Ind.  504, 
oil;  North-western  Conference,  etc.,  v.  Myers  (1871),  36 
Ind.  375,  378;  Wilson  v.  Davis  (1871),  37  Ind.  141,  144; 
Leonard  v.  Blair  (1877),  59  Ind.  510,  513;  Clevenger  v. 
Matthews  (1906),  165  Ind.  689,  692;  Fisher  v.  Tuller  (1890), 
122  Ind.  31,  35. 

These  authorities  force  the  conclusion  that  the  court  be- 
low erred  in  overruling  the  demurrer  of  appellant  Works  to 
the  complaint. 

Section  294,  subd.  4,  Bums  1908,  §292  R.  S.  1881,  provid- 
ing that  suits  for  relief  against  fraud  must  be  commenced 
within  six  years  after  the  cause  of  action  accrues,  relied 
Vol.  50-^ 
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on  in  appellants'  third  proposition,  can  furnish  no 

2.  aid  nor  relief  to  appellants  under  the  facts  of  this 
case. 

This  was  a  suit  on  an  administrator's  bond.  The  proof 
shows  that  the  principal  in  said  bond,  appellee  David  Lam- 
kin,  continued  as  such  administrator  until  June  25,  1908, 
when  he  was  removed  by  the  court;  that  prior  to  his  re- 
moval, to  wit,  on  April  13,  1907,  the  court,  in  which  said 
estate  was  being  administered,  set  aside  a  former  final  set- 
tlement made  by  such  administrator,  and  ordered  him  to  file 
a  new  report  within  twenty  days,  and  to  pay  into  court,  for 
distribution,  the  balance  in  his  hands  as  such  administrator ; 
that  said  administrator  failed  to  file  such  report  and  turn 
over  to  the  court  such  balance  then  in  his  hands;  that  on 
account  of  such  failure  he  was  removed  as  such  adminis- 
trator, and  his  successor,  the  relator  herein,  appointed.  It 
is  upon  this  breach  of  said  bond  that  this  suit  is  predicated. 
In  such  case  the  cause  of  action  does  not  accrue  until  the 
breach  of  the  bond  is  committed.  Moore  v.  State,  ex  rel. 
(1909),  43  Ind.  App.  387,  394;  Lambert  v.  Billheimer 
(1890),  125  Ind.  519. 

The  record  in  this  case  presents  no  question  to  which  the 

principles  announced  in  appellants'  propositions  four  and 

five,   or  the  authorities  cited  thereunder,   are  applicable. 

No  question  is  here  presented  or  argued  as  to  the 

3.  admissibility  of  the  judgment  or  order  of  court  intro- 
duced in  evidence,  showing  the  removal  of  said  admin- 
istrator, and  the  mere  fact  that  such  judgment  or  order  may 
have  been  based  in  part  on  an  agreement  of  facts,  and  that 
it  was  rendered  by  some  judge  other  than  the  regular 
judge,  could  not  in  any  event  entitle  appellants  to  a  new 
trial,  on  the  ground  that  the  decision  of  the  court  is  not  sus- 
tained by  sufficient  evidence.  Such  order  or  judgment  will 
be  presumed  to  be  correct  as  against  collateral  attack,  even 
where  the  question  of  its  admissibility  as  evidence  is  prop- 
erly presented. 
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We  find  no  error  in  the  record,  other  than  the  ovemiling 
of  appellant  Works'  separate  demurrer  to  the  complaint. 
It  follows^  therefore,  that  as  to  appellant  Thomas  W. 
Craven  the  judgment  should  be,  and  is,  affirmed,  and  that 
as  to  appellant  Works  the  judgment  should  be,  and  is,  re- 
veraed,  with  instructions  to  the  court  below  to  sustain  his 
demurrer  to  the  complaint,  and  for  such  other  proceedings 
as  the  parties  may  desire  to  take,  not  inconsistent  with  this 
opini(ML 

It  is  further  adjudged  that  appellee  pay  half  the  costs 
made  in  the  court  below  from  and  after  the  overruling  of 
said  demurrer  oi  appellant  Works  to  said  complaint,  and 
half  the  costs  of  appeal,  and  that  all  other  costs  be  paid  by 
appellant  Craven,  this  judgment  for  costs,  of  course,  in  no 
way  to  affect  the  judgment  of  the  court  below,  holding  ap- 
pellee Lamkin,  as  principal  in  said  bond,  primarily  liable 
for  all  the  costs  of  the  action  adjudged  in  that  court. 

Xorre.— Reported  In  97  N.  E.  1021.  See,  also,  under  (1)  14  Cyc. 
211;  (2)  18  Cyc.  32S8;  (3)  18  Cyc.  171.  As  to  when  the  statute  of 
limitations  commences  to  run  against  an  executor  or  administrator, 
see  99  Am.  Dec  394. 


Watkinb  V.  Forkner. 

INo.  7,559.    Piled  March  29,  1912.] 

L  ESLEcnoKS. — Recount, — Undertaking  for  Costs.— Jurisdiction. — 
Dismissal  of  Petition.^The  filing  of  a  sufficient  undertaking  for 
costs  is  a  condition  precedent  in  a  proceeding  to  recount  votes 
under  iS0990,  6991  Burns  1908,  |$4738,  4739  R.  S.  1881,  and  until 
It  is  filed  the  court  is  without  authority  to  grant  the  prayer  of 
the  petition  and  the  same  may  be  dismissed  for  want  of  juris- 
diction,   p.  37« 

2.  Elections.  —  Recount.  —  Appeal. — Jurisdiction, — The  Appellate 
Court  acquires  no  Jurisdiction  on  appeal  from  a  judgment  dismiss- 
hig  a  petition  for  recount  of  votes  where  it  appears  from  the 
record  that  the  lower  court  had  no  jurisdiction  to  grant  the 
relief  prayed,    p.  87. 
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3.  Elkctions.— Aecottfil.— Acguiefoence  in  Re9ult. — DismisBOl  of 
Appeal. — Where  it  appears  that  pending  an  a];%>eal  from  a  judg- 
ment dismissing  a  petition  for  a  recount  of  votes,  the  successful 
candidate  resigns,  and  the  contestant  acquiesces  In  the  result  of 
the  election  by  becoming  a  candidate  to  fill  the  vacancy,  the 
appeal  will  be  dismissed,    p.  37. 

From  Henrjr  Circuit  Court;  WiU  M.  Sparks,  Special 
Judge. 

Action  by  James  L.  Watklns  against  Mark  E.  Forkner  to 
contest  election.  From  a  judgment  of  dismissal,  contestant 
appeals.    Dismissed, 

E,  A.  Nation,  H,  O.  Yergin,  Brown  db  Beard,  for  appel- 
lant 
Eugene  H.  Bundy,  N,  Ouy  Jones,  for  appellee. 

Felt,  C.  J. — ^Appellant,  James  L.  Watkins,  has  wholly 
ignored  the  rules  of  this  court  in  the  preparation  of  his 
brief.  Appellee,  Mark  E.  Forkner,  calls  attention  to  this 
fact,  but  supplies  in  his  brief  much  that  should  have  ap- 
peared in  appellant's  brief. 

On  December  17,  1909,  appellant  filed  in  the  Henry  Cir- 
cuit Court  his  verified  petition,  in  which  he  alleged,  in  sub- 
stance, that  on  December  13,  1909,  appellant  and  appellee 
were  candidates  for  the  oflSce  of  mayor  of  the  city  of  New 
Castle;  that  appellant  desires  to  contest  said  election,  and 
honestly  believes  there  was  a  mistake  made  and  fraud  com- 
mitted in  the  o£Scial  count  of  the  ballots  cast  for  said  ofSce ; 
that  he  desires  a  recount  of  all  said  ballots,  including  all 
contested  or  thrown  out  ballots. 

Prayer  for  the  appointment  of  three  commissioners,  and 
all  proper  relief.    No  other  pleading  was  filed  by  appellant. 

Proof  that  due  notice  of  the  filing  of  said  petition  was 
served  on  appellee  was  made  on  December  21,  1909,  and 
thereupon  appellee,  by  his  attorneys,  entered  a  special  ap- 
pearance, and  moved  to  dismiss  said  petition,  for  the  follow- 
ing reasons:  (1)  That  there  is  no  law  in  force  authorizing 
the  proceedings;  (2)  the  court  has  no  jurisdiction  on  the 
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sabject-matter  of  the  action  or  of  the  parties  to  the  pro- 
ceeding. 

The  motion  to  dismiss  was  sustained,  the  petition  dis- 
missed, and  judgment  was  rendered  accordingly. 

The  assignment  relied  on  is  that  the  court  erred  in  sus- 
taining the  motion  to  dismiss  the  petition  for  a  recount  of 
the  ballots. 

The  proceeding  is  not  an  election  contest,  but  appellant 
contends  that  he  is  entitled  to  a  recount  under  §§6990,  6991 
Burns  1908,  §§4738,  4739  B.  S.  1881. 

Appellee  claims  these  sections  have  been  repealed  by  later 
acts,  and  are  no  longer  in  force.  But  assuming,  without  de- 
ciding, that  they  are  in  force,  the  lower  court  was  justified 
in  dismissing  appellant's  petition. 

Section  6991,  supra,  after  providing  when  and  how  such 

petition  may  be  filed,  concludes  by  stating  that  ''upon  his 

furnishing  a  written  undertaking,  with  sufficient  f ree- 

1.  hold  surety,  that  he  will  pay  all  the  costs  of  such 
recoimt,  the  court  or  judge  shall  grant  the  prayer  of 

said  petition  and  order  said  recount  to  be  made."  Until 
such  undertaking  was  filed  the  court  was  not  authorized  to 
grant  the  prayer  of  the  petition,  and  properly  dismissed  it 
for  want  of  jurisdiction.  The  record  does  not  show  the 
filing  of  any  undertaking  for  costs,  and  the  statute  makes 
this  a  condition  precedent  to  the  right  to  have  commission- 
ers appointed  to  recount  the  ballots.  This  conclusion  makes 
it  unnecessary  to  decide  whether  the  statute  relied  on  is  in 
force. 

The  record  shows  that  the  circuit  court  did  not 

2.  have  jurisdiction  to  grant  the  relief  prayed  for  by 
appellant.    This  court,  therefore,  has  acquired  no 

jurisdiction. 
Furthermore,  pending  the  consideration  of  the  cause  in 
this  court,  appellee  has  filed  his  verified  motion  to 

3.  dismiss  the  appeal,  on  the  ground  that  Mark  E.  Fork- 
ner  did,  on  September  6, 1910,  resign  the  office  of  may- 
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or  of  said  city;  that  his  resignation  was  duly  accepted; 
tiiat  appe]lant|  James  L.  Watkins,  thereupon  became  a  can- 
didate before  the  common  council  for  election  as  mayor,  and 
was  voted  for  by  some  members  thereof  for  election  to  fill  the 
unexpired  term  of  said  Porkner. 

It  thus  appears  that  appellee  has  long  since  ceased  to  hold 
the  office  of  mayor ;  that  appellant  acquiesced  in  and  recog- 
nized the  election  of  appellee  to  said  office ;  that  his  resigna- 
tion caused  a  vacancy  in  the  office  to  which  appellant  sought 
election. 

The  controversy  has  therefore  resolved  itself  into  a  moot 
question,  which  alone  would  compel  a  dismissal  of  the  appeal 
under  the  well-established  rules  of  this  Court  and  our  Su- 
preme Court. 

As  this  Court  has  not  acquired  jurisdiction,  and  the  con- 
troversy has  resolved  itself  into  a  moot  question,  the  appeal 
is  dismissed. 

NoTF.— Reported  In  07  N.  E.  1020.  See,  also,  under  (1)  1913  Cyc. 
Ann.  1784 ;  (2)  2  Cyc.  537;  (3)  3  Cyc.  188.  For  a  discussion  of  the 
resignation  of  tlie  contestee  as  a  defense  to  a  proceeding  to  con- 
test an  election,  see  Ann.  Cas.  1912D  265. 


DONEY  V.  LaUGHLIN. 

[Na  6,076.    FUed  May  12,  1911.    Rehearing  denied  December  20, 
1911.     Transfer  denied  March  29,  1912.] 

1.  Statutes. — Construction. — General  Rules. — Statutes  in  pari  ma- 
teria, a  lid  those  on  the  same  general  subject  not  strictly  in  pari 
materia,  should  be  construed  together  when  necessary  to  ascer- 
tain and  carry  into  effect  the  legislative  Intent,  and  |7463  Burns 
1908,  Acts  1901  p.  104,  requiring  commissicm  contracts  for  the  sale 
of  real  estate  to  be  reduced  to  writing,  should  be  construed  in 
connection  with  various  sections  of  the  statute  of  frauds,    p.  40. 

2.  Statutes. — Construction. — Intention  of  Legislature. — in  deter- 
mining the  intention  of  the  legislature  in  enacting  a  statute,  we 
may  look  to  the  letter  of  the  statute,  to  tiie  statute  as  a  whole,  to 
the  circumstances  under  whidi  it  was  enacted,  the  mischief  in- 
tended to  be  remedied  and  to  all  like  and  kindred  matters,    p.  41« 
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3.  SrATVTES.-'Consiruciion.^Meaninff  of  Words.^^'Void*"  and  "In- 
ra/W."— The  words  "void"  and  "invalid,"  when  used  in  regard  to 
contracts  not  immoral  nor  against  public  policy,  usually  meau 
voidable  at  the  option  of  one  of  the  parties  or  some  one  legally 
int««sted  therein,    p.  42. 

4.  Contracts. — Sale  of  Real  Estate, — Commission  Contracts. — 
Statute. — Construction.— i:n6er  §7463  Bums  1908,  Acts  1901  p. 
104,  providing  that  no  contract  for  the  payment  of  a  commission 
for  the  sale  of  real  estate  shall  be  valid  unless  the  same  shall  be 
in  writing,  such  contract  is  not  invalid  because  it  was  not  reduced 
to  writing  before  the  services  were  performed,    p.  44. 

5.  Contracts. — Sale  of  Real  Estate. — Commission  Contracts, — 
Sufftciency.-^An  instrument  properly  dated  and  signed,  reciting 
that  'Yor  services  rendered  or  commission"  to  the  agent,  '*for  sell- 
ing my  farm,  paid  on  same  ^00.  Balance  $150.  I  agree  to  pay" 
to  said  agent,  "due  on  or  before  February  1,  1908,"  is  sufficient 
under  17463  Burns  1908.  Acts  1901  p.  104.    p.  45. 

C.  Contracts. —  Sale  of  Real  Estate. —  Commission  Contracts. — 
Description  of  Land. — Statute.— Evidence. — §7463  Bums  1908, 
Acts  1901  p.  104,  does  not  provide  that  an  agreement  to  pay  a 
commission  for  the  sale  of  real  estate  shall  contain  a  description 
of  the  real  estate,  and  in  an  action  on  such  contract  parol  testi- 
mony may  be  admitted  to  enable  the  court  to  properly  apply  the 
contract  to  the  subject-matter,    p.  45. 

7.  CoNTBACTS. —  Sale  of  Real  Estate. —  Commission  Contracts. — 
Time  of  Execution. — ^Where  a  seller  of  real  estate  received  the 
benefit  of  services  of  an  agent  who  negotiated  the  sale,  and  there- 
after executed  his  obligation  in  writing  to  pay  the  agent,  such 
instrument  though  executed  after  the  sale  sufficiently  meets  the 
requirements  of  §7463  Burns  1908,  Acts  1901  p.  104.    p.  46. 

Prom  Wayne  Circuit  Court ;  Henry  C.  Fox,  Judge. 

Action  by  Qeorge  A.  Doney  against  Abram  W.  Laughlin. 
From  a  judgment  for  defendant,  the  plaintiff  appeals.  Re- 
versed, 

Charles  E.  Shively  and  Bay  Karr  Shively,  for  appellant. 
Abel  L.  Study  and  Robert  L.  Study,  for  appellee. 

Pelt,  J. — Suit  on  a  written  instrument  for  the  collection 
of  a  commission  for  the  sale  of  real  estate.  Demurrer  to  the 
first  paragraph  of  amended  complaint,  for  insufficiency  of 
the  facts  alleged,  sustained,  and  on  refusal  to  plead  further, 
judgment  was  rendered  against  appellant,  from  which  this 
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appeal  was  taken,  and  the  ruling  on  the  demurrer  is  the 
error  relied  on  for  reversal. 

The  complaint  alleges,  in  substance,  that  appellant  is  a 
real  estate  agent,  and  in  1907,  at  the  special  instance  and 
request  of  appellee,  sold  certain  real  estate  belong- 
ing to  him ;  that  on  December  19,  1907,  after  said  services 
were  rendered,  they  had  a  settlement,  and  agreed  upon  $250 
as  the  amount  due  from  appellee  for  said  services,  and  ap- 
pellee then  and  there  paid  thereon  the  sum  of  $100,  and 
executed  the  following  written  instrument: 

"Cambridge  City,  Indiana,  12,  19,  1907.  For  services 
rendered  or  commission  to  Geo.  A.  Doney,  of  $250  for 
selling  my  farm,  paid  on  same  $100.  Balance  $150,  I 
agree  to  pay  said  Doney,  due  on  or  before  February  1, 
1908.'* 

Appellee  failed  and  refused  to  pay  said  sum  of  $150, 
which  is  due  and  unpaid. 

The  principal  questions  discussed  relate  to  the  sufficiency 
of  the  written  instrument  to  meet  ihe  requirement  of  the 
statute,  and  to  the  time  of  its  execution.  Section  7463 
Bums  1908,  Acts  1901  p.  104,  reads  as  follows:  ''That  no 
contracts  for  the  payment  of  any  sum  of  money,  or  thing  of 
value,  as  and  for  a  commission  or  reward  for  the  finding  or 
procuring,  by  one  person,  of  a  purchaser  for  the  real  estate  of 
another  shall  be  valid,  unless  the  same  shall  be  in  writing, 
signed  by  the  owner  of  such  real  estate  or  his  legally  ap- 
pointed and  duly  qualified  representative." 

Statutes  in  pari  materia,  and  those  on  the  same  general 

subject  not  strictly  in  pari  materia,  should  be  construed 

together  when  necessary  to  ascertain  and  carry  into  ef- 

1.  feet  the  legislative  intent.  Section  7463,  supra,  should 
be  construed  in  connection  with  the  various  sections  of 
our  statute  of  frauds.  Conn  v.  Board,  etc,  (1898),  151  Ind. 
517,  525;  United  States  Sav,,  etc,  Co.  v.  Harris  (1895),  142 
Ind.  226,  231;  Board,  etc.,  v.  Marion  Trust  Co.  (1902),  30 
Ind.  App.  137, 140. 
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In  determining  the  intention  of  the  legislature  in  enact- 
ing a  statute,  we  may  look  to  the  letter  of  the  statute,  to 
the  statute  as  a  whole,  to  the  circumstances  under 

2.  which  it  was  enacted,  the  mischief  intended  to  be 
remedied,  and  to  all  like  and  kindred  matters. 
Board,  eic,  v.  Board,  etc.  (1891),  128  Ind.  295,  298;  Hunt 
V.  Lake  Shore,  etc.,  B.  Co.  (1887),  112  Ind.  69,  75. 

It  is  contended  by  appellee  that  the  statute,  requiring  that 
commission  contracts  for  the  sale  of  real  estate  must,  to  be 
Talid,  be  reduced  to  writing,  cannot  be  satisfied  unless  the 
agreement  is  reduced  to  writing  before  the  services  are  ren- 
dered ;  that  in  the  absence  of  such  writing  preceding  the  ren- 
dition of  the  services,  the  agreement  is  absolutely  null  and 
void,  and  a  subsequent  written  contract  on  the  subject  is 
without  consideration  and  void.  On  the  other  hand,  it  is 
contended  by  appellant  that  a  verbal  contract  for  a  real 
estate  commission,  not  being  immoral  nor  against  public  pol- 
icy, and  a  sale  by  an  agent  being  such  a  transaction,  that  in 
the  absence  of  the  statute  and  independent  of  any  express 
contract  the  law  would  imply  an  obligation  on  the  part  of 
the  seller  to  pay  for  the  fair  and  reasonable  value  of  ben- 
eficial services.  The  verbal  agreement  is  not  void  in  the 
strict  and  extreme  meaning  of  that  word,  and  the  services 
rendered  thereunder  afford  an  equitable  consideration  suf- 
ficient to  support  a  subsequent  written  contract  on  the  same 
subject.  On  slightly  varying  facts  and  similar  statutes,  it  is 
beyond  question  that  there  is  apparent  authority  for  both  of 
these  positions,  and  hence  the  necessity  of  construing  the 
statute,  and  especially  the  word  ** valid'*,  to  determine  and 
make  effective  the  legislative  intent. 

Section  7855  Bums  1908,  §5119  R.  S.  1881,  provides  that 
suretyship  contracts  of  married  women  are  void  as  to  them, 
but  our  courts  have  uniformly  held  that  such  contracts  are 
voidable  and  not  void,  and  that  a  married  woman,  to  obtain 
the  benefit  of  the  statute,  must  plead  coverture  and  surety- 
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ship.  Lackey  v.  Boruff  (1899),  152  In<L  371,  877;  Shirk  v. 
Stafford  (1903),  31  Ind.  App.  247,  251. 

In  constraing  our  statute  declaring  that  usurious  con- 
tracts are  void  as  to  the  usurious  interest,  such  contracts  are 
held  to  be  only  voidable  pro  ianto.  Studabaker  v.  Mar- 
quardt  (1876),  55  Ind.  341,  347;  Lemtnon  v.  Whitman 
(1881),  75  Ind.  318,  329,  39  Am.  Rep,  150. 

It  has  been  held  that  the  words  '*void''  and  ** invalid*', 

when  used  in  regard  to  contracts  not  immoral  nor  against 

public  policy,  usually  mean  voidable  at  the  option  of 

3.  one  of  the  parties,  or  some  one  legally  interested 
therein,  and  that  such  construction  leads  to  fewer 
errors  than  that  which  ascribes  to  those  words  the  meaning 
of  absolute  nullity  for  any  and  all  purposes.  State  v.  Rich- 
mond  (1853),  26  N.  H,  232;  Mutual  Benefit  Life  Ins.  Co.  v. 
Winne  (1897),  20  Mont.  20,  49  Pac.  446;  Pearsoll  v.  Chapin 
(1862),  44  Pa.  St.  9;  Ewell  v.  Daggs  (1883),  108  U.  S.  143, 
2  Sup.  Ct.  408,  27  L.  Ed.  682;  Kearney  v.  Vaughan  (1872), 
50  Mo.  284;  8  Words  and  Phrases  7334,  7335. 

In  the  case  of  Ewell  v.  Daggs,  supra,  on  page  150,  the 
court,  by  Justice  Matthews,  said:  "A  distinction  is  made 
between  acts  which  are  mala  in  se,  which  are  generally  re- 
garded as  absolutely  void,  in  the  sense  that  no  right  or  claim 
can  be  derived  from  them;  and  acts  which  are  mala  pro- 
hibita,  which  are  void  or  voidable,  according  to  the  nature 
and  effect  of  the  act  prohibited." 

It  has  also  been  held  that  ''if  it  concerns  the  public  good, 
it  is  generally  to  be  considered  void ;  but  if  it  is  prohibited 
for  the  purpose  of  securing  the  private  rights  of  the  parties 
interested,  it  is  only  voidable.  Where  the  public  interest  is 
not  concerned,  it  is  sufReient  to  allow  the  party  who  may  be 
prejudiced  by  an  unlawful  sale  or  contract  to  avoid  if 
Mutual  Benefit  Life  Ins.  Co.  v.  Winne,  supra.  See,  also, 
Fletcher  v.  Stone  (1825),  3  Pick.  250;  Veeder  v.  McKinley- 
Lanning  Loan,  etc.,  Co.  (1901),  61  Neb.  892,  86  N.  W.  982, 
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986;  Van  Schaack  v.  Bobbins  (1873),  36  Iowa  201;  Denny 
7.  MeCawn  (1898),  34  Or.  47,  54  Pac.  952. 

Our  statute  of  frauds  (§7462  Burns  1908,  §4904  R.  S. 
]j881)  provides  that  no  action  shall  be  brought  in  certain 
cases,  unless  the  contract,  or  some  memorandum  or  note 
thereof,  is  in  writing,  and  such  obligations  have  uniformly 
been  held  to  be  voidable  and  not  void.  This  section,  being 
§1  of  the  act  of  1852,  clearly  relates  to  the  remedy  and 
proof,  and  not  to  the  contract  itself;  but  the  mischief 
sought  to  be  remedied  is  practically  the  same  as  that  of  the 
statute  relating  to  real  estate  commission  contracts.  Shier- 
man  V.  Beckett  (1882),  88  Ind.  52;  Day  v.  Wilson  (1882), 
83  Ind.  463,  43  Am,  Rep.  76;  Wills  v.  Ross  (1881),  77  Ind. 
1,  40  Am-  Rep.  279;  Biley  v.  Haworth  (1903),  30  Ind.  App. 
377;  Washington  Glass  Co.  v.  Mosbaugh  (1898),  19  Ind. 
App.  105;  Lovman  v.  Sheets  (1890),  124  Ind.  416,  7  L,  R. 
A.  784. 

Section  7474  Bums  1908,  §4915  R.  S.  1881,  being  §12  of 
the  act  of  1852,  provides  that  certain  conveyances  shall  be 
void.  Section  7479  Bums  1908,  §4920  R.  S.  1881,  being  §17 
of  the  act  of  1852,  provides  likewise;  but  the  conveyances 
therein  declared  void  are  not  absolutely  void  for  all  pur- 
poses, but  may  be  avoided,  on  the  conditions  specified  in  the 
statute,  at  the  suit  of  the  injured  party.  Kiits  v.  Willson 
(1892),  130  Ind.  492;  Kiits  v.  Willson  (1895),  140  Ind. 
604;  Whitney  v.  Marshall  (1894),  138  Ind.  472. 

In  the  case  of  Wiggins  v.  Keizer  (1855),  6  Ind.  252,  257, 
the  court  quoted  from  the  case  of  Wennall  v.  Adney  (1802), 
3  Bos.  &  Pul.  247,  as  follows : 

"An  express  promise  can  only  revive  a  precedent  good 
consideration  which  might  have  been  enforced  at  law, 
through  the  medium  of  an  implied  promise,  had  it  not  been 
suspended  by  some  positive  rule  of  law,  but  can  give  no 
original  right  of  action,  if  the  obligation  on  which  it  is 
founded  never  could  have  been  enforced  at  law,  though  not 
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barred  by  any  legal  maxim  ar  statute  provision."  WtUs  ▼• 
Boss,  supra,  7;  Comstock  v.  Coon  (1893),  135  Ind.  640, 
643;  Mohr  v.  Bickgauer  (1908),  82  Neb.  398,  117  N.  W. 
950,  26  L.  R.  A.  (N.  S.)  533;  Stout  v.  Humphrey  (1903), 
69  N.  J.  L.  436,  55  Atl.  281 ;  Freeman  v.  Bohinson  (1876), 
38  N.  J.  L.  383,  20  Am.  Rep.  399;  Drake  v.  Bell  (1899),  55 
N.  Y.  Supp.  945. 

The  object  of  the  legislature  in  enacting  the  statute  re- 
quiring real  estate  commission  contracts  to  be  in  writing 
was  in  general,  the  same  as  that  which  led  to  the  enactment 
of  our  statute  of  frauds,  viz.,  to  avoid  frauds  and  perjuries, 
and  the  later  is  especially  for  the  protection  of  those  selling 
real  estate  through  agents,  to  avoid  conflict  as  to  who,  if 
any  one,  is  entitled  to  the  commission,  and  definitely  to  fix 
the  amount  to  be  paid.  In  enacting  the  statute,  the  legisla- 
ture plainly  provides  that  a  contract  for  a  real  estate  com- 
mission is  invalid,  or  incapable  of  legal  enforcement,  unless 
in  writing  signed  by  the  person  obligated  or  his  authorized 
agent.  But  this  enactment  did  not  change  the  character  of 
the  services  rendered,  and  it  still  remains  beneficial  to  the 
person  whose  real  estate  is  sold,  and,  but  for  the  statute, 
such  verbal  agreement  is  legally  enforceable.  If  the  services 
were  rendered  without  any  express  agreement,  either  oral  or 
written,  the  law  but  for  the  statute  would  imply  an  obligar 
tion  on  the  part  of  the  seller,  to  pay  therefor,  if  he  accepts 
the  benefits  of  the  services,  and  such  implied  obligation 
could  be  enforced  by  suit,  in  the  absence  of  the  statute. 

Under  the  foregoing  authorities,  this  equitable  conmdera- 

tion,  arising  out  of  the  transaction,  is  sufiicient  to  support  a 

written  contract  binding  the  person,  for  whom  the 

4.  sale  is  made,  to  pay  for  the  services,  and  such  writing 
is  not  invalid  because  executed  after  the  services  are 
rendered. 

In  Browne,  Stat,  of  Frauds  (5th  ed.)  §352a,  it  is  said: 
**  As  to  the  time  when  the  memorandum  must  be  executed,  it 
is  settled  that  it  may  be  at  any  time  subsequent  to  the  for- 
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mation  of  the  contract  by  the  parties,  aad  before  action 
brought"  See,  also,  Browne,  Stat,  of  Frauds  (5th  ed.) 
§§337,  338,  343;  Townsend  v.  Kennedy  (1894),  6  S.  Dak. 
47,  60  N.  W.  164,  166;  Morse  v.  Crate  (1892),  43  lU.  App. 
513;  Williams  v.  Bacon  (1854),  2  Gray  (Mass.)  387;  Mohr 
V.  Rickgauer,  supra;  Bird  v.  Munroe  (1877),  66  Me.  337,  22 
Am.  St.  571;  White  v.  Dahlquist  Mfg.  Co.  (1901),  179 
Mass.  427,  60  N,  E.  791;  Bailey  v.  Sweeting  (1861),  99 
Eng.  Com.  Law  (9  C.  B.  R.  N.  S.)  •843. 

The  instrument  set  out  with  the  complaint  is  sufficient 
in  form  and  in  substantial  compliance  with  the  require- 
ments of  the  statute.    It  is  signed  by  the  party  ob- 

5.  ligated,  shows  when  and  to  whom  payment  is  to  be 
made,  the  nature  of  the  services  rendered,  and  fixes 

the  amoimt  due.  Zimmerman  v.  Zehendner  (1905),  164 
Ind.  466;  Isphording  v.  Wolfe  (1905),  36  Ind.  App.  250; 
Price  V.  Walker  (1909),  43  Ind.  App.  519,  522;  Phillips  v. 
Jones  (1907),  39  Ind.  App.  626;  Gaines  v.  McAdam  (1898), 
79  HI.  App.  201,  208 ;  First  Presbyterian  Church  v.  Swanson 
1901),  100  El.  App.  39,  43. 

It  has  been  held  that  parol  testimony  may  be  admitted  to 
enable  the  court  properly  to  apply  the  contract  to  the  sub- 
ject-matter.    This  does  not  change  or  modify  the 

6.  terms  of  the  agreement,  but  makes  possible  an  intel- 
ligent application  of  it  to  the  subject  of  the  contract. 

As  our  statute  does  not  provide  that  the  agreement  shall 
describe  the  real  estate  to  be  sold,  and  as  in  this  case  the 
instrument  was  written  after  the  sale,  it  is  not  insufficient  for 
failing  so  to  do,  and  the  reference  thereto  in  the  agreement 
is  sufficient  on  the  facts  of  this  case.  Wills  v.  Ross,  supra, 
13;  Ransdel  v.  Moore  (1899),  153  Ind.  393,  401,  53  L.  R.  A. 
753;  Howard  v.  Adkins  (1906),  167  Ind.  184, 188;  Warner 
V.  Marshall  (1906),  166  Ind.  88, 107. 

In  examining  the  decisions  both  of  this  court  and  the 
Supreme  Court,  we  find  no  holding,  as  appellee's  counsel 
contend,  that  the  execution  of  the  writing  must  precede  the 
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rendition  of  the  services.     While  this  is  the  usual 

7.  order,  and  the  courts  have,  in  discussing  other  ques- 
tions, used  language  recognizing,  in  a  sense,  this  order, 
ihe  question  has  not  been  previously  presented  nor  decided  in 
Indiana,  and  such  remarks  indicate  nothing  more  than  an 
incidental  following  of  the  usual  order  of  procedure  in  such 
transactions.  Our  courts  have  held,  and  we  adhere  strictly 
to  the  conclusion,  that  under  our  present  statute  the  col- 
lection of  a  commission  for  the  sale  of  real  estate  cannot  be 
legally  enforced  unless  the  contract  is  in  writing  duly 
signed  by  the  vendor  or  his  authorized  agent 

The  numerous  cases  dealing  with  questions  kindred  to  the 
one  before  us,  arising  under  the  statute  of  frauds,  have  not 
been  in  entire  harmony.  Our  statute  of  frauds,  enacted  in 
1852  (1  R.  S.  1852,  p.  299),  is  patterned  largely  after  the 
English  statute  of  Charles  II.  The  fourth  section  of  that 
act  provides  that  no  action  shall  be  brought  in  certain  speci- 
fied instances,  unless  the  agreement,  or  some  memorandum 
thereof,  be  in  writing,  signed  by  the  party  to  be  charged,  or 
by  his  lawful  agent.  The  seventeenth  section  provides  'Hhat 
no  contract  for  the  sale  of  any  goods,  wares  and  merchan- 
dise for  the  price  of  £10  sterling  or  upwards,  shall  be  al- 
lowed to  be  good,"  except  upon  receipt  of  same,  or  some 
earnest  or  part  payment,  or  there  be  some  note  or  memoran- 
dum in  writing  signed  by  the  parties  to  be  charged,  or  their 
authorized  agents. 

The  first  and  sixth  sections  of  our  statute  of  frauds 
(§§7462,  7468  Burns  1908,  §§4904,  4909  R.  S.  1881)  are 
similar  to  §4  of  the  statute  of  Charles  II,  and  §§7,  8,  10,  12, 
17  and  18  (§§7469,  7470,  7472,  7474,  7479,  7480  Bums  1908, 
§§4910,  4911,  4913,  4915,  4920,  4921  R.  S.  1881)  are  in  form 
^omewhat  similar  to  §17  of  the  statute  of  Charles  II. 

In  the  case  of  Leroux  v.  Brown  (1852),  74  Eng.  Com. 
Law  (12  C.  B.  R.)  ^801,  it  was  held  that  the  fourth  section 
did  not  aflfect  the  validity  of  the  contract,  but  only  the 
proof  of  it,  and  that  the  seventeenth  section  went  to  the 
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existence  of  the  contract  and  made  it  void  unless  executed  in 
canformity  with  the  statute.  But  in  the  case  of  Bailey  v. 
Sweeting,  supra,  when  considering  the  seventeenth  section,  a 
different  conclusion  was  reached  and  the  court  said  on  page 
859:  "The  effect  of  that  enactment,  is,  that,  although  there 
is  a  contract  which  is  a  good  and  valid  contract,  no  action 
can  be  maintained  upon  it,  if  made  by  word  of  mouth  only, 
unless  something  else  has  happened,  ex,  gr.  unless  there  be  a 
note  or  memorandum  in  writing  of  the  bargain  signed  by 
the  party  to  be  charged.  As  soon  as  such  a  memorandum 
comes  into  existence,  the  contract  becomes  an  actionable 
contract.** 

The  language  just  quoted  was  used  with  reference  to  a 
sale  made  in  July,  1859,  for  which  the  note  or  memorandum 
was  not  executed  until  December  3,  following,  and  after  the 
receipt  of  a  part  and  the  rejection  of  a  part  of  the  goods 
sold.  To  the  same  effect,  both  as  to  the  effect  of  §17  and  the 
time  of  executing  the  note  or  memorandum,  is  the  case  of 
Sievewrighf  v.  Archibald  (1851),  79  Ei^.  Com.  Law  (17  Q. 
B.)  •]03,  *114.  In  the  later  cases  of  Britain  v.  Rossiter 
(1879),  11  Q.  B.  D.  123,  and  Maddison  v.  Alderson  (1883), 
8  App.  Gas.  467,  it  was  said,  though  not  essential  to  the 
questions  decided,  that  there  is  no  difference  in  the  effect  of 
the  two  sections. 

Browne,  Stat,  of  Frauds  (5th  ed.)  §115,  in  discussing  the 
fourth  and  seventeenth  sections,  after  noting  the  difference 
in  phraseology,  says:  ** There  seems  to  be  no  reason  to  at- 
tribute to  the  latter  phraseology  any  force,  or  to  draw  from 
it  anv  inferences,  different  from  those  which  attend  the  con- 
stmetion  of  the  former.  *  Allowed  to  be  good'  appears  to 
mean,  considered  good  for  the  purposes  of  recovery  upon 

it** 
To  the  same  effect  is  Anson,  Contracts   (8th  Am.  ed.) 

87. 

In  Toxcnsend  v.  Har graves  (1875),  118  Mass.  325,  the 
supreme  court  of  Massachusetts,  in  construing  a  statute  sim- 
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ilar  to  the  seventeenth  section  of  the  English  statute,  in 
which  the  words  employed  were,  ''shall  be  good  and  valid,'* 
said:  ''It  is  true  there  is  difference  in  phraseology  in  these 
sections ;  but  in  view  of  the  policy  of  the  enactment,  and  the 
necessity  of  giving  consistency  to  all  its  parts,  this  differ- 
ence cannot  be  held  to  change  the  force  and  effect  of  the  two 
sections.  •  *  •  The  validity  intended  is  that  which 
will  support  an  action  on  the  contract.  •  •  •  In  carry- 
ing out  its  purpose,  the  statute  only  affects  the  modes  of 
proof  as  to  all  contracts  within  it.'' 

In  1897,  the  le^rislature  of  Nebraska  passed  an  act  pro- 
viding that  commission  contracts  for  the  sale  of  lands  be- 
tween the  owner  and  his  agent  shall  be  void  unless  in  writ^ 
ing  signed  by  the  owner,  describing  the  land  and  setting 
forth  the  compensation. 

In  Mohr  v.  Rickgauer  (1908),  82  Neb.  398,  117  N.  W. 
95P,  26  L.  R.  A.  f  N.  S.)  533,  the  supreme  court  of  that  state 
held  that  while  no  recovery  could  be  had  upon  an  oral  con- 
tract under  this  statute,  if  after  receiving  the  benefit  of 
services,  the  seller  of  the  real  estate  executes  a  promissory 
note  in  payment  for  the  services  of  the  agent,  rendered  in 
pursuance  of  an  oral  agreement,  the  note  was  supported  by 
good  and  valuable  consideration  and  was  collectible. 

In  Zimmerman  v.  Zehendner,  supra,  the  court  had  under 
consideration  a  quesrtion  arising  out  of  an  effort  to  incor- 
porate a  commission  contract  into  the  contract  of  sale,  by 
stating  therein,  "and  to  compensate  his  authorized  agents 
•  *  •  to  the  amount  that  has  been  and  is  now  under- 
stood." The  court  rightfully  held  this  mere  reference  or 
memorandum  insufficient,  and  in  so  doing  said:  "The  ma- 
terial part  of  the  agreement — the  amount  of  the  compensa- 
tion— ^is  still  left  in  uncertainty  and  undetermined."  The 
court  also  said  that  "a  written  memorandum"  acknowledg- 
ing an  oral  contract  was  insufficient,  but  does  not  say  a 
writing  containing  all  the  essentials  of  the  contract,  duly 
signed,  would  be  insufficient.    The  same  is  true  of  Phillips 
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T.  Janes,  supra,  and  it  is  to  be  obeerved  that  in  each  of  these 
eases  the  mem(»*andnm  or  reference  is,  and  was  rightfully 
held  to  be,  insufficient  as  a  contract,  but  though  both  instru- 
ments were  executed  after  part  or  all  of  the  services  were 
rendered,  no  objection  is  urged  or  suggested  on  that  account. 

The  case  of  Krohn  v.  Bantz  (1879),  68  Ind.  277,  is  urged 
as  holding  that  the  verbal  agreement  is  absolutely  void,  and 
that  there  is  no  consideration  for  the  subsequent  written 
agreement. 

This  case  arose  under  the  seventh  section  of  our  statute  of 
frauds,  providing  that  no  contract  for  the  sale  of  goods  of 
the  value  of  $50  or  over  shall  be  valid  unless  part  of  the 
property  is  received,  part  payment  made,  some  memoran- 
dum given,  etc.  There  was  a  parol  sale  of  hogs  for  future 
delivery,  and  a  nonnegotiable  promissory  note  for  $100,  due 
in  thirty  days,  executed  by  the  purchaser  and  delivered  to 
the  seller  on  the  day  the  agreement  was  made.  Suit  for 
damages  for  failure  to  deliver  the  hogs.  The  court  held  that 
as  the  note  was  not  a  memorandum  nor  a  contract  of  sale,  it 
did  not  comply  with  the  statute,  and,  being  nonnegotiable, 
did  not  amount  to  part  payment  or  an  earnest  binding  the 
sale,  and  that  there  was  no  consideration  supporting  the 
note.  The  suit  in  that  case  was  for  the  breach  of  a  contract, 
that  for  want  of  the  proof  required  by  the  statute,  the 
party  was  unable  to  show  existed. 

In  the  case  at  bar  the  seller  of  the  real  estate,  according  to 
the  averments  of  the  complaint,  actually  received  the  benefit 
of  the  services,  and  thereafter  duly  executed  his  obligation 
in  writing,  thus  meeting  the  requirements  of  the  statute. 
The  case  at  bar  comes  squarely  within  the  rule,  that  in  the 
absence  of  an  express  contract  the  law  will  imply  an  obliga- 
tion for  benefit  received,  and  the  statute  does  not  change  the 
beneficial  character  of  the  service,  but  only  requires  an  obli- 
gation in  writing  duly  signed.  This  satisfies  the  purpose  of 
the  statute  in  preventing  frauds  and  perjuries,  and  in  fixing 
Vol.  50—4 
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definitely  the  amount  of  a  real  estate  commiation  and  to 
whom  due. 

We  conclude  that  appellant's  complaint  stated  a  cause  of 
action,  and  that  it  was  error  to  sustain  the  demurrer  thereto. 

Judgment  reversed,  with  instruction  to  overrule  the  de- 
murrer to  appellant's  complaint,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 

Note.— -Reported  in  04  X.  E.  1027.  See  also,  nnder  (1)  36  Cyc. 
1147;  (2)  36  Cyc  1110,  1128;  (3)  36  Cyc  1114;  40  Cyc  215;  (4) 
18  Cyc  220;  (5)  19  Cyc  210;  (6,  7)  19  Cyc  220.  For  a  discussion 
of  the  right  of  a  real  estate  broker  to  recover  commissions  nndei 
an  oral  contract  of  employment  when  a  statute  requires  a  written 
contract,  see  13  Ann.  Cas.  977.  As  to  the  necessity  that  agenCs 
authority  to  purchase  or  sell  real  property  be  in  writing  to  enable 
him  to  recover  compensation  for  his  services,  see  9  L.  R.  A.  (X.  S.) 
933.  As  to  the  power  of  the  legislature  to  require  contracts  for 
commissions  for  finding  a  purchaser  for  real  estate  to  be  in  writ- 
ing, see  83  Lw  R.  A.  (N.  S.)  97a 


McFeRRAN  ET  AL.  V.  SWATNIE. 

[No.  7,538.    Filed  April  2,  1912.] 

1.  Justices  of  the  Peace. — Execution. — Claims  of  Third  Persons 
to  Property  Levied  On, — Remedy, — ^Where  personal  pr<^?erty  is 
seized  by  virtue  of  an  execution,  and  a  person  other  than  the 
execution  defendant  owns  or  has  some  interest  in  it,  he  may  have 
his  right  thereto  tried  and  determined,  as  provided  by  §1820  Bums 
1908,  §1629  R.  S.  1881,  by  filing  with  the  Justice  of  the  peace  is- 
suing such  writ  his  verified  complaint  stating  the  nature  of  such 
daim,  and  under  |1837  Burns  1908,  $1544}  R.  S.  1881,  if  he  is  a 
resident  of  this  state  and  falls  to  assert  his  claim  within  twenty 
days  after  receiving  from  the  oflBcer  seizing  the  property,  a  notice 
as  provided  by  U836  Burns  1908,  U545  R.  S.  1881,  he  is  there- 
after barred  from  doing  so,  unless  before  receipt  of  such  notice, 
he  has  instituted  a  suit  to  assert  his  right    p.  52. 

2.  Replevin. — Action  hy  Third  Person  to  Recover  Property  Levied 
On. — Parties  Defendant.— vniere  an  execution  plaintiff  assumed 
control  of  the  writ  issued  on  a  Judgment  had  before  a  Justice  of 
the  peace  and  directs  the  officer  as  to  its  execution,  he  is  a  proper 
party  defendant  with  the  officer  in  an  action  brought  by  a  third 
person  to  replevy  the  property  levied  on.    p.  53. 
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3.  JuDGMEirr. — Arre$t  of  Judgment. — Operruling  Motion. — ^Where 
the  complaint  stated  a  cause  of  action  against  all  defendants, 
and  the  verdict  and  judgment  was  against  all  of  them,  and  no 
error  appeared  on  the  face  of  the  record  snfBcient  to  vitiate  the 
entire  proceedings,  the  coart  properly  overruled  defendant's  sev- 
eral  motions  in  arrest  of  Judgment,    p.  53. 

4.  Courts. — Jurisdiction. — Superior  Court, — Action  to  Replevy 
Property  Taken  on  Execution  Issued  by  Justice  of  the  Peace. — 
WhM«  an  execution  plaintiff  assumed  control  of  an  execution  is- 
sued on  a  Judgment  had  before  a  Justice  of  the  peace  and  di- 
rected tlie  constable  in  making  a  levy,  an  action  in  replevin 
against  the  execution  plaintiff  and  the  officer,  by  one  claiming  to 
be  the  owner  of  the  property  levied  on,  was  properly  brought  In 
the  superior  court    p.  65. 

5.  Officers, — Constable. — Levying  Execution  by  Deputy. — Ha- 
bUity, — ^Where  an  execution  was  levied  by  the  deputy  of  a  con- 
stable in  the  name  of  and  by  virtue  of  the  authority  vested  in 
such  constable,  the  levy  was  the  act  of  the  constable,  and  a  ver- 
dict for  plaintiff  in  an  action  against  such  constable  and  the  exe- 
cution plaintiff  to  replevy  the  property  levied  on  will  not  be 
disturbed  because  the  evidence  fails  to  show  that  such  constable 
was  personally  active  in  making  the  levy.    p.  55. 

Prom  Carroll  Circuit  Court ;  James  P.  Wason,  Judge. 

Action  by  Lydia  J.  Swaynie  against  J.  Dale  McFerran 
and  others.  From  a  judgment  for  plaintiff,  the  defendants 
appeal.    Affirmed. 

Charles  E.  Thompson  and  Rochester  Baird,  for  appel- 
lants. 

Charles  R.  Pollard  and  Charles  E.  Lxike,  for  appellee. 

Mtess,  J. — This  was  an  action  in  replevin  brought  by 
appellee  against  appellants  in  the  Superior  Court  of  Tippe- 
canoe County.  On  change  of  venue  the  cause  was  sent  to  the 
Carroll  Circuit  Court,  where  the  issues  were  submitted  to  a 
jury,  and  a  verdict  returned  that  appellee  was  the  owner 
and  entitled  to  the  possession  of  the  property  described  in 
the  complaint,  stating  its  value  and  assessing  damages  in  her 
favor. 

The  separate  moti(m  of  each  appellant  for  a  new  trial, 
assigning  as  reasons  in  support  thereof  that  the  verdict  of 
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the  jury  is  not  sustained  by  sufficient  evidence,  and  that  it 
is  contrary  to  law,  also  their  separate  motions  in  arrest  of 
judgment,  were  overruled,  and  judgment  rendered  in  favor 
of  appellee  and  against  appellants  in  accordance  with  the 
verdict,  except  as  to  the  damages,  which  appellee  remitted. 
These  assignments  of  error,  and  the  reasons  in  support 
thereof,  cover  the  field  of  discussion  and  points  made  by 
counsel. 

Briefly  stated,  it  is  the  theory  of  appellants  that  the  facts 
in  this  case  bring  it  within  the  provisions  of  §§1820,  1836, 
1837  Bums  1908,  §§1529,  1545,  1546  R.  S.  1881,  and  as 
appellee  failed  to  pursue  the  remedy  thus  given,  she  was 
barred  from  thereafter  asserting  any  claim  to  the  property. 

Under  §1820,  supra,  where  personal  property  is  seized  by 
virtue  of  an  execution,  and  a  person  other  than  the  execu- 
tion defendant  owns  or  has  some  interest  in  it,  he  may 

1.  have  his  right  thereto  tried  and  determined,  by  filing 
with  the  justice  of  the  peace  issuing  such  writ  a  com- 
plaint verified  by  affidavit  stating  the  nature  of  such  claim. 
And  under  §1836,  supra,  the  officer  seizing  property  on  an 
execution  issued  by  a  justice  of  the  peace,  which  he  has  rea- 
son to  believe  is  not  owned  by  the  execution  defendant,  or 
that  another  person  has  some  claim  to  it,  may  give  such 
person  notice  in  writing,  stating  the  facts  required  by  this 
section,  and  if  the  person  so  notified  be  a  resident  of  this 
State,  and  does  not  assert  his  claim  in  the  manner  provided 
by  §1820,  supra,  within  twenty  days,  as  provided  by  §1837, 
supra,  he  is  thereafter  barred  from  doing  so,  unless,  before 
receipt  of  such  notice,  such  claimant  has  instituted  suit  to 
assert  his  right.  Patterson  v.  Snow  (1900),  24  Ind.  App. 
572,  57  N.  E.  286. 

This  court,  on  a  consideration  of  these  sections  of  the  stat- 
ute, held  that  it  "was  evidently  the  ipt^tion  ^f  thA  legislar 
ture  to  provide  an  exclusive  remedy  for  the  recover^  , 
property  where  the  action  is  against  the  officer  alone." 
Wright  V.  Shelt  (1898),  19  Ind.  App.  1,  48  N.  E.  26.  In  the 
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ease  at  bar,  the  execution  plaintiff  was  made  a  party 

2.  defendant  along  with  the  ofiBcers,  principal  and  dep- 
uty, serving  the  writ.  Under  such  circumstances,  the 

case  last  cited  holds  that  the  case  of  Firestone  v.  Mishler 
(1862),  18  Ind.  439,  is  in  point.  In  that  case  the  question 
was,  whether  the  plaintiff,  in  an  action  of  replevin  for  per- 
sonal property  taken  in  an  action  in  attachment,  was  con- 
fined to  the  proceeding  to  try  the  right  of  property  accord- 
ing to  the  particular  sections  of  the  statute,  ''or  whether  he 
was  also  entitled  to  resort  to  the  ordinary  proceeding  in  the 
nature  of  replevin.*'  The  court  held,  that  the  remedy  thus 
given  ^'was  intended  to  protect  the  officer,  who  acted  in 
good  faith,  and  purchasers  at  sales  under  such  proceedings; 
that  so  far  as  the  plaintiff  in  the  writ  is  concerned,  it  is 
merely  cumulative."  In  that  case  the  point  was  also  made 
that  the  attachment  plaintiff  was  not  a  proper  party.  It 
appeared  there,  as  here,  that  the  attachment  plaintiff  had 
assumed  control  of  the  writ,  and  directed  the  officer  as  to  its 
execution.  Under  these  circumstances,  it  was  held  that  the 
plaintiff  in  the  attachment  action  was  a  proper  party. 

The  complaint  is  in  the  ordinary  form,  and  contains  the 
usual  allegations  in  cases  of  replevin.  To  this  complaint 
appellants  separately  answered  by  a  general  denial,  and  by 
afSrmative  facts  in  bar  of  the  action.  No  question  is  pre- 
sented on  these  answers,  consequently  we  give  them  no  fur- 
ther attention. 

The  complaint  states  a  cause  of  action  against  all  the 

appellants,  and  the  verdict  and  judgment  being  against  all 

of  them,  and  no  error  appearing  on  the  face  of  the 

3.  record  sufficient  to  vitiate  the  entire  proceedings,  no 
error  intervened  in  overruling  the  several  motions  in 

arrest.    Boor  v.  Lotvrey  (1885),  103  Ind.  468,  3  N.  E.  151, 
53  Am.  Rep.  519;  Paddock  v.  Watts  (1888),  116  Ind.  146, 
18  N.  E.  518,  9  Am.  St.  832 ;  Westfisld  Gas,  etc.,  Co.  v.  Ab- 
ematky  (1893),  8  Ind.  App.  73,  35  N.  E.  399. 
The  remaining  questions  relate  to  the  sufficiency  of  the 
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evidence.    Was  the  execution  plaintiff  a  proper  party  de- 
fendant?   Does  the  evidence  support  the  verdict! 

From  the  evidence,  practically  undisputed,  it  appears  that 
in  March,  1909,  appellant  McFerran,  before  James  Davidson, 
a  justice  of  the  peace,  in  Fairfield  township,  Tippecanoe 
county,  Indiana,  recovered  a  judgment  for  $75.65  and  costs 
against  William  Miller  and  John  R.  Swaynie.  On  March 
20,  1909,  said  justice  issued  an  execution  on  said  judgment, 
and  delivered  the  same  to  appellant  John  Tankersley,  a  duly 
qualified  and  acting  constable  of  said  township,  who  there- 
after delivered  the  same  to  his  duly  appointed  and  author- 
ized deputy,  appellant  Job  H.  Killen,  who,  on  April  27,  by 
virtue  of  said  writ,  seized  and  took  into  his  possession,  as  the 
property  of  John  R.  Swaynie,  the  horses  which  are  the  sub- 
ject of  this  action.  At  the  time  the  horses  were  so  seized, 
they  were  hitched  to  a  breaking  plow  in  charge  of  Charles 
Swa3aiie,  a  son  of  appellee^  who  was  engaged  in  plowing  on 
her  farm.  When  Eillen  made  the  levy,  he  was  accompanied 
by  the  execution  plaintiff  McFerran,  Harry  Baugh,  who  tes- 
tified that  one-half  of  the  judgment  belonged  to  him,  and 
Mr.  Crockett,  an  attorney.  McFerran  and  Baugh  assisted 
Killen  in  removing  the  horses  from  the  farm  to  a  bam  in  the 
city  of  Lafayette,  in  which  McFerran  kept  his  horses,  and 
where  Killen  left  them.  On  the  same  day,  but  after  the  levy, 
appellee  notified  Killen  and  the  parties  so  assisting  him  that 
the  horses  belonged  to  her,  and  demanded  that  they  be  re- 
leased to  her,  all  of  which  was  refused.  On  April  27,  and 
after  the  demand  aforesaid,  appellant  Tankersley,  by  his 
deputy,  Killen,  gave  appellee  notice  in  writing,  stating  the 
facts  as  to  the  levj^  etc.,  as  required  by  §1836,  supra.  On 
April  28,  1909,  this  suit  was  commenced,  and  a  writ  of  re- 
plevin issued  to  the  sheriff  of  Tippecanoe  county,  who,  on  the 
next  day — ^April  29 — ^pursuant  to  said  writ,  took  possession 
of  said  horses.  On  April  30  appellant  McFerran  gave  bond 
as  required  by  law  in  such  cases,  and  the  sheriff  delivered 
the  horses  to  him.    Since  that  time  McFerran  sold  one  of 
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the  horses  for  $120.    Appellee  is  the  wife  of  the  execution 
defendant,  John  R.  Swaynie,  and  a  resident  of  this  State. 

There,  is  evidence  from  which  the  jury  was  authorized  to 
find  that  appellee,  prior  to  the  rendition  of  said  judgment, 
was,  and  ever  since  that  time  has  been,  the  owner  of  said 
hones,  and  entitled  to  their  possession.  There  is  also  evi- 
dence tending  to  prove  that  the  execution  plaintiff,  McFer- 
ran,  assumed  control  of,  and  directed  the  oflBcer  in  making 
the  levy  on  the  property  in  question,  and  that  all  of  appel- 
lants were  acting  together,  with  the  ultimate  purpose  and 
common  object  of  satisfying  said  judgment  and  costs  by  sale 
of  the  horses  in  due  course,  on  execution. 

Under  this  evidence,  according  to  the  authorities 

4.  cited,  the  execution  plaintiff  was  a  proper  party,  and 
the  superior  court  had  jurisdiction. 

As  to  appellant  Tankersley,  it  is  true  the  evidence  does 

not  show  that  he  was  personally  active  in  this  matter,  except 

through  the  medium  of  his  duly  appointed  and  qual- 

5.  ified  deputy.     The  levy  in  question  and  the  notice 
given  to  appellee  were  acts  done  in  the  name  of,  and 

by  virtue  of  the  authority  vested  in  Tankersley  as  a  duly 
appointed,  qualified  and  acting  constable  of  Fairfield  town- 
ship. It  was  his  act,  but  executed  by  another.  When  appel- 
lee made  her  demand  for  the  horses,  and,  as  the  evidence 
shows,  tried  to  take  them  by  force,  Killen  and  his  associates 
interfered,  and  prevented  her  from  retaking  them.  We  can- 
not say  that  either  the  verdict  of  the  jury,  or  the  judgment 
is  not  supported  by  satisfactory  evidence. 
Judgment  affirmed. 

Xote.— Reported  in  98  N.  E.  135.  See,  also,  nnder  (1)  IT  Oyc. 
1201;  (2)  34  Cj-c.  1425;  (3)  23  Cyc.  824;  (5)  85  Cyc.  iei8.  As  to 
parties  defendant  In  actions  of  replevin,  see  80  Am.  St  751.  As  to 
the  right  to  maintain  replevin  for  goods  selztHl  under  process  against 
anoth^,  see  7  Ann.  Cas.  907 ;  11  Ann.  Gas.  302. 
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Webster  v.  Bligh. 

[No.  7,5ei.    Filed  AprU  2,  1912.] 

1.  Appeau — Briefs. — Failure  of  Appellant  to  Comply  With  Bule^ 
of  Court. — Right  of  Appellee. — ^Where  the  appellant's  brief  does 
not  substantially  comply  with  the  rules  of  coart»  the  appellee  is 
not  required  to  supply  the  omissions  of  appellant,  nor  to  submit 
a  brief  on  the  merits,  but  he  has  a  right  to  assume  that  the  rules 
will  be  enforced,    pp.  57, 58. 

2.  Appeal. — Judgment. — Presumption, — Burden  of  Showing  Error. 
— On  appeal  every  presumption  is  indulged  in  favor  of  the  cor- 
rectness of  the  judgment  of  the  trial  court,  and  the  appellant  has 
the  burden  of  showing  error  therein,  which  he  must  do  in  the 
manner  prescribed  by  the  rules  of  the  court    p.  58. 

3.  CouBTS. — Rules. — Effect. — ^When  rules  of  court  are  adopted  and 
published,  they  have  the  force  and  effect  of  law,  and  are  obliga- 
tory upon  the  court,  as  well  as  upon  the  parties  to  causes  pending 
before  it    p.  58. 

4.  Appeal. — Briefs. — Statement  of  Evidence. — Failure  to  Comply 
with  Rules  of  Court. — ^Where  appellant  made  no  effort  to  set  out 
the  evidence  in  his  brief  in  the  manner  required  by  clause  five 
of  rule  twenty-two  of  the  court,  but  under  the  head  of  "The 
Facts"  gave  a  history  of  the  case  from  its  Inception,  made  up  of 
the  conclusions  of  counsel  as  to  what  the  evidence  was,  together 
with  comments  and  argument,  no  question  on  the  evidence  was 
thereby  presented,    p.  58. 

From  Cass  Circuit  Court ;  John  8.  Lairy,  Judge. 

Suit  by  Martin  J.  Bligh  against  Weldon  Webster.  Prom 
a  judgment  for  plaintiff,  the  defendant  appeals.    Affirmed. 

Long,  Yarlott  &  Souder  and  Weldon  Webster,  for  appel- 
lant 
Lairy  <fe  Makoney,  for  appellee. 

Adams,  J. — This  appeal  is  prosecuted  from  a  judgment 
decreeing  the  specific  performance  of  a  written  contract  for 
the  conveyance  by  appellant  to  appellee  of  certain  real 
estate  in  the  city  of  Logansport.  Error  is  predicated  on  the 
action  of  the  trial  court  in  overruling  appellant's  motion  for 
a  new  trial,  and  in  overruling  his  motion  to  modify  the  judg- 
ment. 
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In  Goiuidering  the  errors  assigned  and  relied  on  for 
reversal,  it  is  necessary  to  have  recourse  to  the  evidence 
offered  at  the  trial. 

Appellee  insists  that  no  question  is  presented  to  this 
court  for  determination,  for  the  reason  that  appellant  has 
failed  to  set  out  in  his  brief  a  condensed  recital  of  the  evi- 
dence in  narrative  form,  presenting  the  substance  clearly 
and  concisely. 

It  is  shown  by  appellant's  brief  that  there  was  a  written 
contract  between  the  parties,  dated  October  17,  1907,  but 
neither  the  contract  nor  the  substance  thereof  appears  in  the 
brief.  A  letter  from  appellant  to  appellee,  dated  April  27, 
1908,  is  set  out,  wherein  appellant  made  to  appellee  a  cer- 
tain, definite  proposition  for  the  settlement  of  the  differ- 
ences between  them.  It  appears  that  this  letter  ratified  the 
contract  of  October  17,  1907,  with  certain  modifications. 
The  brief  also  sets  out  a  letter  from  appellee's  attorney, 
showing  an  unqualified  acceptance  of  the  proposition  as 
modified.  Many  other  letters  subsequently  written,  and 
relating  to  this  matter,  are  referred  to,  but  are  not  set  out  in 
the  brief. 

No  efiFort  was  made  to  set  out  the  evidence  in  narrative 
form,  as  required  by  clause  five  of  rule  twenty-two  of  this 
court.  In  lieu  thereof  appellant,  under  the  head  of  ''The 
Facts,"  has  given  a  history  of  the  case  from  its  inception, 
made  up  of  the  conclusions  of  counsel  as  to  what  the  evi- 
dence was,  together  with  comments  and  argument. 

Appellee  in  his  brief  has  not  supplied  the  omis- 

1.     sions,  and  relies  on  his  objection  to  the  brief,  without 
discussing  the  merits  of  the  appeal.     This  was  the 
dear  right  of  appellee,  under  the  decisions  of  the  Supreme 
Court  and  this  court. 

The  brief  of  appellee  specifically  points  out  the  failure  of 
appellant  to  observe,  the  rules  of  court  in  the  preparation  of 
his  brief,  and  appellant  was  fully  advised  of  the  nature  of 
the  objection  urj?ed.    He  did  not  seek  to  amend  the  same  in 
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the  particulars  complained  of ,  but^  instead,  filed  an  inter- 
esting and  entertaining  reply  brief  on  the  general  subject  of 
rules. 

When  an  appeal  is  taken  to  this  court,  every  presumption 

is  indulged  in  favor  of  the  correctness  of  the  judgment  of 

the  trial  court.    The  burden  is  on  appellant  to  show 

2.  error  in  the  decision  and  judgment  appealed  from, 
and  the  error  complained  of  must  be  specifically 

pointed  out,  substantially  in  the  manner  provided  by  the 
rules.    This  court  mU  not  search  the  record  for  errors  on 
which  to  reverse  a  judgment.     Until  appellant  has 
1.    substantially  complied  with  the  rules,  there  is  no  oc- 
casion for  appellee  to  submit  a  brief  on  the  merits  of 
the  case.    He  is  not  required  in  his  brief  to  supply  omissions 
in  the  brief  of  appellant.    He  has  a  right  to  assume  that  the 
rule  requiring  appellant  to  set  out  the  evidence  in  narra- 
tive form  will  be  uniformly  enforced. 

In  Magnuson  v.  Billings  (1899),  152  Ind.  177  at  page 

180,  52  N.  E.  803,  the  court  said:    **  A  rule  of  court  is  a  law 

of  practice,  extended  alike  to  all  litigants  who  come 

3.  within  its  punuew,  and  who,  in  conducting  their 
causes,  have  the  right  to  assume  that  it  will  be  uni- 
formly enforced  by  the  court,  in  conservation  of  their 
rights,  as  well  as  to  secure  the  prompt  and  orderly  despatch 
of  business. "  In  the  same  case  it  is  held  that  when  rules  are 
adopted  and  published,  they  have  the  force  and  effect  of 
law,  and  are  obligatory  on  the  court,  as  well  as  on  the  par- 
ties to  causes  pending  before  it.  Welch  v.  State,  ex  rel, 
(1905),  164  Ind.  104,  107,  72  N.  E.  1043;  Barricklow  v. 
Stewart  (1904),  163  Ind.  438,  441,  72  N.  E.  128;  Pitts- 
burgh, etc.,  R.  Co.  V.  Wilson  (1904),  161  Ind.  701,  66  N.  E. 
899;  Bosekerv.  Chamberlain  (1903),  160  Ind.  114,  66  N.  E. 
448;  Security,  etc.,  Assn.  v.  Lee  (1903),  160  Ind.  249,  66 
N.  E.  745;  Liehole  v.  Traster  (1908),  41  Ind.  App.  278,  287, 
88  N.  E.  781 ;  Rush  v.  Kelley  (1905),  34  Ind.  App.  449,  73 
N.  E.  130;   Alhaugh  Bros.,  etc,  Co.  v.  Lynas  (1911),  47 
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InA  App.  30,  93  N.  E.  678;  Price  v.  Swartz  (1912),  50  Ind. 
App.  627,  97  K  E.  938;  Ireland  v.  Huffman  (1909),  172 
Ind  278,  88  N.  E.  508. 

In  the  last  case  cited  the  court  said,  '*  Counsel  refers  to 
certain  facts  that  were  testified  to  by  witnesses,  and  certain 
other  facts  that  were  not  testified  to,  and  supplements  the 
statements  with  certain  conclusions  of  his  own  as  to  what 
the  evidence  established.  But  this  is  not  a  compliance  with 
the  rule.  That  which  is  required  by  the  rule  is  the  sub- 
stance of  what  the  witnesses  have  said  in  giving  their  tes- 
timony." 

In  the  case  at  bar  there  was  no  such  compliance 

4.    with  the  rule  of  court  as  to  present  any  question  on 
the  evidence. 

The  judgment  is  affirmed. 

Lairy,  J.,  not  participating. 

Note. — ^Reported  in  98  N.  E.  73.  See,  also,  under  (2)  8  Cyc.  275 ; 
(3)  11  Cyc.  742;  <4)  1013  Gyc.  Ann.  222.  As  to  the  effect  of  rule^ 
of  court,  see  41  Am.  St  643. 


Cal  Hirsch  &  Sons  Iron  and  Rail  Company  v. 
Peru  Steel  Casting  Company. 

[Na  7371.    Filed  Deceml)er  15,  1911.    Rehearing  denied  April  4, 

1012.] 

1.  Appeal. — Waiver  of  Error. — ^An  assignment  of  error  is  waiveil 
by  failure  to  make  any  argument  or  to  cite  any  authority  in  bul)- 
port  thereof,    p.  61. 

2.  Appeal. — Motion  for  New  TriaU — Briefs. — Waiver  of  Error,-- 
An  assignment  of  error  iu  oyerrullng  a  motion  for  a  new  trial  is 
waived,  unless  the  motion  or  its  substance  Is  set  out  in  appellant's 
brief,    p.  62. 

3w  CoiTTRACTS. — Requisites, — Offer  and  Acceptance, — ^A  contract  Is 
created  by  an  offer  and  acceptance,  and  the  acceptance  must  be 
unconditional  and  in  the  terms  of  the  ofFer.    p.  67. 

4*  Sales. — Contract  hy  Correspondence. — Intention  of  Parties, — 
Construction  of  Letter, — Where  plalntifT  offered  to  sell  defendant 
Ave  hundred  tons  of  melting  scrap  steel  at  a  certain  price  per  ton 
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delivered,  and  in  its  letter  in  refrfy  thereto  defendant  stated  that 
it  had  decided  to  give  "on  order  for  sample  car  subject  to  our  ap- 
proval of  the  five  hundred  tons  mentioned  some  time  ago,"  and 
that  the  order  ''is  given  on  condition,  that  you  can  make  immediate 
shipment  of  the  sample  car,  for  if  the  scrap  does  not  prove  satlEh 
factory  we  will  want  to  have  time  to  investigate  sources  of  supply 
elsewhere/*  the  fact  that  the  order  was  expressly  limited  to  a 
sample  car  would  indicate  that  there  was  no  intention  at  that 
time  to  order  more,  and  the  letter  cannot  be  construed  as  an 
agreement  to  accept  and  pay  for  five  hundred  tons  if  the  sample 
car  proved  satisfactory,    pp.  67, 68. 

5.  Evidence. — Writing, — Intention  of  Parties. — If  the  words  of  a 
writing  clearly  express  the  intention  of  the  writer,  such  intention 
win  prevail  and  extraneous  evidence  cannot  be  admitted  to  show 
a  contrary  intention,    pp.  68, 70. 

C.  Appeal. —  Insufficiency  of  Eindence. —  Statute, —  Under  |606 
Bums  1906,  Acts  1903  p.  338,  a  direct  assignment  of  error  ques- 
tioning the  sufficiency  of  the  evidence  to  sustain  the  verdict  is 
unavailing,  that  section  toeing  applicable  only  to  cases  not  triable 
by  Jury.    p.  71. 

7.  Appeal. — Insufficiency  of  Evidence, — How  Question  Presented. — 
In  cases  triable  by  jury  the  question  as  to  the  sufficiency  of  the 
evidence  can  be  presented  on  appeal  cmly  by  assigning  as  one  of 
the  causes  for  a  new  trial  that  the  verdict  or  decision  is  not  sus- 
tained by  sufficient  evidence,  and  then  assigning  as  error  the  ac- 
tion of  the  trial  court  in  overruling  the  motion  for  a  new  trial, 
p.  71. 

Prom  Miami  Circuit  Court ;  Joseph  N.  Tillett,  Judge. 

Action  by  Cal  Hirsch  &  Sons  Iron  and  Rail  Company 
against  the  Peru  Steel  Casting  Company.  From  a  judg- 
ment for  defendant,  the  plaintiff  appeals.    Affirmed. 

A.  L.  Hirsch  f  Antrim  &  McClintic,  for  appellant. 
Charles  A.  Cole  and  Albert  H.  Cole,  for  appellee. 

Laky,  J. — ^Appellant,  as  plaintiff,  sued  appellee  in  the 
Miami  Circuit  Court  to  recover  damages  for  the  breach  of  an 
alleged  contract  for  the  sale  of  500  tons  of  melting  scrap 
steel,  at  the  agreed  price  of  $20.50  per  ton.  The  complaint 
was  in  sdx  paragraphs.  The  first  paragraph  counted  on  an 
executed  sale  in  writing  by  plaintiff  to  defendant  of  500 
tons  of  melting  scrap  steel,  at  the  price  of  $20.50  per  gross 
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ton,  alleging  that  a  portion  of  the  same  had  been  accepted 
and  paid  for  at  the  agreed  price,  and  that  defendant  re- 
fused  to  accept  the  remainder.  The  second  paragraph  is 
identical  with  the  first,  except  that  it  counted  on  an  execu- 
toix  contract  of  sale,  instead  of  an  executed  one.  The  third 
paragraph  counted  on  a  parol  contract  for  a  sale  of  the 
same  material,  and,  for  the  purpose  of  taking  the  contract 
out  of  the  operation  of  the  statute  of  frauds,  alleged  facts  to 
show  a  partial  delivery  and  acceptance  by  defendant.  The 
fourth  paragraph  is  identical  with  the  third,  except  that  it 
counted  on  an  executory,  instead  of  an  executed  parol  con- 
tract. The  fifth  and  sixth  paragraphs  were  based  on  an 
account  for  $11  for  freight  paid  by  appellant,  but  as  there 
was  no  evidence  introduced  in  support  of  either  of  these 
paragraphs,  they  will  not  be  further  considered. 

Appelleee  demurred  separately  to  each  paragraph  of  the 
amended  complaint.    The  demurrer  was  sustained  as  to  the 
first     and  second,    and    overruled    as    to    the    remaining 
paragraphs.     Issues  were  formed  on  this  complaint,  and 
the    ease   submitted    to    a    jury,    which    returned   a    ver- 
dict in  favor  of  appellee.    Appellant  filed  a  motion  for  a 
new  trial  which  was  overruled,  and  the  court  rendered  judg- 
ment in  favor  of  appellee  and  against  appellant  for  costs. 
Appellant  assigns  the  following  errors:   (1)  The  court  erred 
in  sustaining  the  demurrer  of  appellee  to  the  first  paragraph 
of  appellant's  amended  complaint  filed  February  5,  1909; 
(2)  the  court  erred  in  sustaining  the  demurrer  of  appellee 
to  the  second  paragraph  of  appellant's  amended  complaint 
filed  February  5,  1909;    (3)  the  court  erred  in  overruling 
appellant's  motion  for  a  new  trial;    (4)  the  judgment  ap- 
pealed from  is  not  fairly  supported  by  the  evidence;    (5) 
the  judgment  appealed  from  is  clearly  against  the  weight  of 
fhe  evidence. 

Appellant  has  waived  the  first  error  assigned,  by 

1.    failing  to  make  any  argument  or  to  cite  any  authority 

in  support  thereof.    Hamilton  v.  Hanneman  (1898), 
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20  Ind.  App.  16,  50  N.  E.  43 ;  Delaware,  etc.,  Tel.  Co.  v. 
Fiske  (1907),  40  Ind.  App.  348,  81  N.  E.  1110. 

Appellant  has  waived  the  third  error  assigned,  by  a  fail- 
ure to  set  out  in  its  brief  a  copy  of  the  motion  for  a  new  trial, 
or  to  set  out  the  substance  of  said  motion.    It  is  im- 

2.  possible  for  any  judge  of  this  court,  not  in  possesr 
sion  of  the  record,  to  know  from  an  examination  of 
appellant's  brief,  what  causes  were  assigned  in  its  motion 
for  a  new  trial.  This  court  cannot  consider  a  specification 
of  error,  unless  the  brief  of  appellant  contains  a  concise 
statement  of  so  much  of  the  record  as  fully  presents  the 
error  relied  on.  Rule  22,  Clause  5,  of  Supreme  and  Appel- 
late Courts;  Springer  v.  Bricker  (1905),  165  Ind.  532,  76 
N.  E.  114;  KUmer  v.  Maney weight  Scale  Co.  (1905),  36 
Ind.  App.  568,  76  N.  E.  271.  In  order  to  raise  any  question 
presented  by  the  motion  for  a  new  trial,  it  is  necessary  for 
the  appellant  to  set  out  said  motion  in  his  brief,  or  to  state 
its  substance. 

By  the  second  assignment  of  error,  the  action  of  the  trial 
court,  in  sustaining  the  demurrer  of  appellee  to  the  second 
paragraph  of  appellant's  amended  complaint,  is  presented 
for  review.  This  paragraph  of  complaint,  after  alleging 
that  both  plaintiff  and  defendant  are  corx)orations,  is  as 
follows:  "Plaintiff  further  says  that  during  the  month  of 
July,  1903,  and  for  some  time  prior  thereto,  it  was  engaged 
in  buying,  handling  and  selling  scrap  melting  steel,  and  said 
defendant  during  said  time  was  engaged  in  the  manufacture 
of  steel  castings ;  that  with  a  view  of  procuring  a  purchaser 
for  its  goods  and  merchandise  said  plaintiff  on  the  2d  day  of 
July,  1903,  opened  a  correspondence  with  said  defendant, 
which  correspondence  consisting  of  letters  and  telegraph 
messages,  continued  for  some  time,  and  as  a  result  of  said 
correspondence  together  with  the  interpretation  put  upon 
said  correspondence  by  the  plaintiff  and  defendant  which 
interpretation  as  shown  by  letters  and  telegrams  of  both 
plaintiff  and  defendant,  copies  of  which  are  herein  set  out, 
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and  by  their  actions,  plaintiff  avers  that  on,  to  wit,  the  17th 
day  ot  August,  1903,  said  plaintiff  by  the  agreement  in  writr 
ing,  which  written  agreement  consists  of  the  letters  and  tel- 
egraph messages  of  which  copies  are  hereafter  set  out  in  this 
paragraph  of  its  complaint,  promised  and  agreed  that  it 
would  sell  and  deliver  to  said  plaintiff  pursuant  to  its  in- 
struction five  hundred  tons  of  twenty-two  hundred  and 
forty  (2,240)  pounds  per  ton  of  heavy  melting  scrap  steel, 
for  which  said  defendant  in  said  written  agreement  prom- 
ised and  agreed  to  pay  to  plaintiff,  the  sum  of  $20.50  per 
gross  ton  of  twenty-two  hundred  and  forty  pounds  per  ton 
f.  o.  b.  cars  Peru,  Indiana.  Copies  of  which  letters  and  tel- 
egraph messages  comprising  and  eonstituting  said  written 
contract  are  as  follows,  to  wit:'* 

*'Peru  Steel  Casting  Co.,  Peru,  Indiana.  7/2/03 

Dear  Sirs: — ^Are  you  in  the  market  for  500  tons  of 
heavy  melting  steel?  Please  let  us  hear  from  you  and 
oblige.  Yours  truly, 

Cal  Hirsch  &  Sons  Iron  and  Rail  Co. ' ' 

"Cal  Hirsch  &  Sons  Iron  and  Rail  Co.  7/7/03 

Gentlemen: — Please  state  at  your  earliest  convenience 
what  scrap  you  have  to  offer  suitable  for  our  pur- 
pose and  the  price — also  what  delivery  you  want  to  make 
us,  stating  definitely  just  what  time  we  can  positively 
depend  upon.  Yours  truly, 

Peru  Steel  Casting  Co." 

*'Peru  Steel  Casting  Co.  7/9/03 

Peru,  Indiana. 
Offer  five  hundred  tons  scrap  melting  steel  twenly-five 
gross   delivered   can   make   delivery   suitable  to   you. 
When  do  you  want  itt    Answer. 

Cal  Hirsch  &  Sons  Iron  and  Rail  Co. '  * 

"Peru  Steel  Casting  Co.  7/9/03 

Peru,  Indiana. 
Gentlemen : — Yours  of  the  7th  received.  We  can  no 
doubt  deliver  500  tons  of  heavy  melting  steel  and  can 
make  delivery  satisfactory.  Kindly  state  delivery 
wanted.  We  can  sell  this  material  at  $20.50  gross  ton 
delivered. 
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We  await  to  hear  from  you  by  wire  as  we  have  accord- 
ingly wired  today  of  wbieh  enclosed  please  find  copy. 

Yours  truly, 
Cal  Hirsch  &  Sons  I  &  R  Co." 

*'Peru,Ind.  July9, 1903 

Cal  Hirsch  &  Sons,  Iron  &  Rail  Co. 

St.  Louis,  Mo. 
Qentlemeh : — ^We  note  your  message  9th.  inst,  regard- 
ing scrap,  but  as  we  are  more  particularly  interested  in 
the  kind  of  scrap  you  have  to  offer  there  is  no  necessity 
in  wiring  in  regard  to  this  matter  aa  we  are  only  investi- 
gating the  scrap  matter  and  locating  available  quanti- 
ties. Yours  truly, 

Peru  Steel  Casting  Co.'* 

''Peru  Steel  Casting  Co.  7/11/03 

Peru,  Indiana. 
Dear  Sirs : — Yours  of  the  9th  received  and  noted.  In 
regard  to  melting  steel  in  question — we  could  give  you 
first  class  heavy  melting  steel  and  am  satisfied  the  ma- 
terial will  come  up  to  your  understanding.  We  would 
ask  you  to  wire  us  because  we  are  continually  in  corre- 
spondence with  the  different  consumers  of  this  material 
and  are  likely  to  dispose  of  what  we  have  on  hand  at 
any  day.  Yours  truly, 

Cal  Hirsch  &  Sons  Iron  and  Rail  Co." 

''Peru,  Ind.  July  15,  1903 

Cal  Hirsch  &  Sons  Iron  and  Rail  Co. 

St.  Louis,  Mo. 
Gentlemen : — 

We  note  yours  11th  inst.  regarding  scrap,  but  you  do 
not  state  what  class  of  scrap  it  is.  It  is  essential  that 
we  know  what  we  are  buying  and  accordingly  would 
thank  you  to  state  just  such  quality  as  you  can  fully 
guarantee.  Yours  truly 

Peru  Steel  Casting  Co." 

"Peru  Steel  Casting  Co.  7/14/03 

Peru,  Ind. 
Dear  Sirs: — ^Yours  of  the  13th  received  and  noted. 
In  reference  to  class  of  material  we  can  furnish  you,  it 
consists  of  rails,  springs,  knuckles,  drawbars  and  other 
railroad  melting  steel.  We  will  make  the  specifications 
to  answer  your  purpose;  in  fact  we  can  conform  to 
specifications  you  require  as  we  have  previously  shipped 


NOVEMBER  TERM,  1911.  65 


Gal  Hlneh  ft  Sons,  etc.,  Co.  v.  Pern  Steel,  etc.,  Ck).— 50  Ind.  App.  58. 

you  and  we  know  about  what  you  want.  Kindly  wire 
lis  whether  we  should  enter  your  order  or  not,  and 
oblige.  Yours  truly, 

Cal  Hirsch  &  Sons  Iron  and  Kail  Co.'* 

''Peru,  Ind.  July  15  1903 

Cal  Hirsch  &  Sons  Iron  and  Steel  Co. 

St.  Louis,  Mo. 
Gentlemen: — ^We  note  yours  14th  inst  regarding 
scrap.  We  will  not  want  any  draw  bars  unless  the 
sand  has  been  completely  removed  from  them  and  none 
of  the  other  railroad  stock  unless  it  is  convenient  for 
our  charging  boxes.  At  what  price  will  you  furnish 
us  a  single  car  of  this  material  so  we  can  determine 
definitely  what  it  is! 

Yours  truly, 
Peru  Steel  Casting  Co. 


>> 


Peru  Steel  Casting  Co.  7/16/03 

Peru,  Ind. 
Dear  Sirs : — Referring  to  conversation  over  phone  to- 
day with  your  Mr.  Eastman,  we  would  thank  you  to 
let  us  know  whether  you  want  us  to  ship  you  the  car 
load  of  steel  as  sample  or  do  you  wish  us  to  enter  your 
order  for  500  tons? 

Yours  truly, 
Cal  Hirsch  &  Sons  Iron  and  Rail  Co." 

**Peru,  Ind.  July  22, 1903. 

Cal  Hirsch  &  Sons  Iron  and  Rail  Co. 

St  Louis,  Mo. 
Gentlemen: — In  further  reference  to  scrap,  beg  to 
state  that  we  have  decided  to  give  you  an  order  for 
sample  car  subject  to  our  approval  of  the  500  tons 
mentioned  some  time  ago.  We  hope  this  car  will  prove 
satisfactory,  and  would  caution  about  getting  anything 
in  that  we  cannot  handle  in  our  charging  boxes. 

The  order  is  given  on  condition  that  you  can  make 
immediate  shipment  of  the  sample  car,  for  if  the  scrap 
does  not  prove  satisfactory  we  will  want  to  have  time  to 
investigate  sources  of  supply  elsewhere. 

Yours  truly, 

Peru  Steel  Casting  Co." 

The  complaint  at  this  place  sets  out  a  number  of  other 
letters,  which  passed  between  the  parties,  all  of  which  were 
Vol.  50—5 
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written  subsequent  to  July  22,  1903,  and  which  relate  to  the 
shipment  of  scrap  steel.  The  complaint  then  proceeds  as 
follows : 

''Plaintiff  further  says  that,  pursuant  to  defendant's  in- 
structions, it  shipped  to  defendant  in  car,  to  wit,  No.  60,163, 
over  the  Wabash  Railroad,  the  sample  car  of  scrap  referred 
to  in  said  letters  of  date  July  22,  1903,  which  was  received 
by  defendant  on,  to  wit,  the  7th  day  of  August,  1903,  and 
was  inspected  and  accepted  by  it,  as  a  sample  car  of  the  five 
hundred  gross  tons  to  be  delivered  to  it  by  plaintiff  as  herein 
set  forth,  and  afterwards,  to  wit,  on  August  17th,  1903,  said 
defendant  accepted  the  offer  of  plaintiff  to  sell  it  five  hun- 
dred gross  tons  of  heavy  melting  steel  scrap  at  $20.50  per 
gross  ton  of  2,240  pounds  per  ton,  f.  o.  b.  cars  Peru,  Indi- 
ana, as  aforesaid,  and  wrote  plaintiff  by  its  said  letter  of 
that  date,  ordering  of  plaintiff  the  shipment  of  another  car- 
load of  the  material  so  contracted  for  defendant  under  said 
written  agreement,  which  was  delivered  by  plaintiff  to  and 
accepted  by  said  defendant ;  and  afterwards,  to  wit,  on  Sep- 
tember 28,  1903,  pursuant  to  the  order  and  instruction  of 
said  defendant,  plaintiff  delivered  to  defendant  another,  the 
third  carload  of  the  material  so  contracted  for  by  defendant 
under  said  written  agreement,  which  was  received  and  ac- 
cepted by  said  defendant ;  that  three  carloads  of  material  so 
delivered  to  and  accepted  by  said  defendant,  aggregated 
sixty-four  tons,  nine  hundred  and  sixty  pounds,  all  of  which 
received,  accepted  and  paid  for  by  said  defendant,  under, 
pursuant  to  and  in  compliance  with  the  terms  of  said  writ- 
ten agreement,  and  no  part  of  said  material  was  ordered, 
delivered  or  paid  for  under  or  pursuant  to  any  contract  oth- 
er than  the  written  agreement  above  set  out.*' 

The  complaint  further  avers,  in  substance,  that  appellant 
complied  in  all  things  with  the  terms  of  the  agreement,  but 
that  appellee,  after  accepting  three  carloads  of  the  material, 
wrongfully  violated  the  terms  of  its  agreement  and  refused 
to  accept  the  remainder  of  said  500  tons,  or  any  part  thereof ; 
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that  appeUant  has  at  all  times  been  ready,  willing  and  able 
to  eomply  with  tiie  terms  of  said  contract,  and  ddiver  the 
remainder  of  said  scrap  steel  in  accordance  with  the  terms 
of  said  agreement,  but  appellee  refuses  to  accept  the  same; 
that  the  real  value  of  said  material  f .  o.  b.  cars  at  Peru  did 
not  exceed  $12.50  per  ton,  and  that  plaintiff  was  damaged 
in  the  sum  of  $4,350. 

The  demurrer  to  this  complaint  presents  a  single  ques- 
tiim:  Do  the  letters  and  telegrams  set  out  in  the  complaint 
considered  together  constitute  a  written  contract,  by  the 
terms  of  which  appellant  agreed  to  sell  to  appellee  500  tons 
of  scrap  steel  at  the  price  of  $20.50  per  gross  ton,  and  by 
the  terms  of  which  appellee  agreed  to  purchase  that  amount 
of  material  at  the  price  stated?  There  is  no  doubt  that 
appellant  proposed  by  letter  to  sell  to  appellee  500  tons  of 
scrap  steel  for  the  price  mentioned,  but  appellee  contends 
that  the  complaint  does  not  set  out  any  letter  or  other  writ- 
ten communication,  by  the  terms  of  which  appellee 

3.  accepted  this  offer.    A  contract  is  created  by  an  offer 
and  acceptance,  and  the  acceptance  must  be  uncondi- 
tional and  in  the  terms  of  the  offer.    Havens  v.  American 

•  Fire  Ins.  Co.  (1894),  11  Ind.  App.  315,  39  N.  E.  40; 
S<*mHt  V.  WeU  (1910),  46  Ind.  App.  264,  92  N.  E.  178; 
Corcoran  v.  White  (1886),  117  HI.  118,  7  N.  E.  525,  57  Am. 
Rep.  858 ;  Wilkin  Mfg.  Co.  v.  H.  M.  Loud  &  Sons  Lumber 
Co.  (1892),  94  Mich.  158,  53  N.  W.  1045;  Baker  v.  Holt 
(1882),  56  Wis.  100, 14  N.  W.  8. 

By  the  telegram  and  letter  of  July  9,  appellant  offered  to 

sell  appellee  500  tons  of  melting  scrap  steel  at  the  price  of 

$20.50  per  gross  ton,  delivered  at  Peru,  Indiana.    It 

4.  is  claimed  that  this  offer  was  accepted  by  appellee  by 
its  letter  of  July  22,  on  condition  that  the  carload 

ordered  l^  that  letter  as  a  sample  proved  satisfactory.  The 
body  of  this  letter  is  as  follows:  **In  further  reference  to 
scrap,  beg  to  state  that  we  have  decided  to  give  you  an  order 
for  sample  car  subject  to  our  approval  of  the  500  tons  men- 
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tioned  some  time  ago.  We  hope  this  car  will  prove  satisfac- 
tory, and  would  caution  about  getting  anything  in  that  we 
cannot  handle  in  our  charging  boxes.  The  order  is  given  aa 
condition  that  you  can  make  immediate  shipment  of  tho 
sample  car,  for  if  the  scrap  does  not  prove  satisfactory  we 
will  want  to  have  time  to  investigate  sources  of  supply  else- 
where." Appellee  claims  that  this  letter  cannot  be  so  con- 
strued as  to  amount  to  an  acceptance  of  the  offer  previously 
made,  and  that  it  amounts  only  to  an  order  for  a  carload 
sample  of  the  500  tons  previously  mentioned. 

If  this  letter  constitutes  an  acceptance  of  appellant's  offer 
in  the  terms  in  which  it  was  made,  the  contract  was  thereby 
concluded,  and  the  complaint  will  be  held  to  state  a  cause  of 
action,  but  if  this  letter  did  not  amount  to  an  acceptance  of 
such  offer,  there  was  no  contract,  and  the  complaint  is  in- 
sufficient 

It  is  the  duty  of  this  court,  as  it  was  of  the  court  below,  to 
construe  this  letter.  If  it  is  clear  and  unambiguous  in  its 
meaning,  it  becomes  the  duty  of  the  court  to  declare  such 
meaning,  and  determine  the  question  here  involved  accord^ 
ingly.  If  the  clear  and  unequivocal  meaning  of  the  letter 
conveys  an  intention  to  accept  the  proposition  of  appellant 
according  to  its  terms,  the  complaint  is  sufficient;  but  if  the 
language  of  the  letter  clearly  indicates  that  the  writer  did 
not  intend  to  accept  the  proposition  of  appellant,  then  there 
is  no  room  for  construction,  and  the  complaint  must 

5.  be  held  insufficient.  If  the  words  of  a  writing  clearly 
express  the  intention  of  the  writer  such  intention  will 
prevail,  and  extraneous  evidence  cannot  be  admitted  to  show 
a  contrary  intention.  Morris  v.  Thomas  (1877),  57  Ind. 
316;  Groot  V.  Story  (1872),  44  Vt  200;  Smith  v.  Faulkner 
(1858),  78  Mass.  251. 

We  think  that  it  is  clear  from  the  language  of  the  letter  of 
July  22,  that  appellee  did  not  intend  by  such  letter  to 

4.  accept  the  proposal  of  appellant  previously  made, 
either  absolutely  or  conditionally,  on  the  sample  car's 
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proving  8atisfactor}^  In  the  first  part  of  the  letter  appellee 
states  that  he  has  decided  to  order  a  sample  ear  of  the  500 
tons  of  scrap  mentioned  some  time  previously.  The  fact 
that  the  order  was  expressly  limited  to  a  sample  car  would 
indicate  that  there  was  no  intention  at  that  time  to  order 
more.  Following  this  part  of  the  letter  just  referred  to, 
appellee  expresses  the  hope  that  the  car  ordered  may  prove 
satisfactory,  and  cautions  appellant  not  to  get  anything  in 
that  cannot  be  handled  in  its  charging  boxes.  The  letter 
then  concludes:  **The  order  is  given  on  condition  that  you 
make  immediate  shipment  of  the  sample  car,  for,  if  the 
serap  does  not  prove  satisfactory,  we  will  want  to  have  time 
to  investigate  sources  of  supply  elsewhere.'*  We  think  that 
the  word  *' order,"  as  used  in  that  part  of  the  letter  just 
quoted,  clearly  refers  to  the  order  for  the  sample  car,  as  no 
other  order  was  given  by  the  letter  under  consideration.  The 
reason  given  in  the  letter  for  desiring  an  immediate  ship- 
ment of  the  sample  car  cannot  be  held  to  indicate  that  appel- 
lee accepted  the  previous  proposition  of  appellant,  and 
agreed  to  accept  and  pay  for  500  tons  if  the  sample  car 
proved  satisfactory.  The  only  legitimate  meaning  which 
can  be  drawn  from  this  language  is,  that  if  the  sample  car 
proved  satisfactory  appellee  would  not  be  compelled  to  look 
elsewhere  for  sources  of  supply. 

Api)ellant  insists  that  the  letter  of  appellee  under  con- 
sideration is  not  entirely  free  from  doubt  as  to  its  meaning, 
and  that,  for  the  purpose  of  resolving  any  doubt  as  to  such 
question,  we  should  look  to  the  entire  correspondence.  From 
a  consideration  of  the  language  employed  in  the  letter  we 
have  no  doubt  as  to  its  meaning,  but,  in  obedience  to  the 
suggestion  of  counsel,  we  have  examined  all  the  correspond- 
ence preceding  and  leading  up  to  the  letter  of  July  22,  and 
a  consideration  of  this  correspondence  tends  to  confirm  us  in 
the  opinion  first  expressed. 

All  the  letters  of  appellant  prior  to  July  22  indicate  a 
desire  on  its  part  to  obtain  an  order  from  appellee  for  500 
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tons  of  steel  scrap.  In  its  letter  and  telegram  of  July  9,  it 
makes  the  offer  to  sell,  fixes  a  price,  and  requests  appellee  to 
answer  by  telegraph.  In  subsequent  letters,  especially  the 
one  of  July  14,  appellant  urges  appellee  to  place  the  order. 
In  all  the  letters  of  appellee,  written  prior  to  July  15,  it 
studiously  declines  to  discuss  either  price  of  material  or 
quantity,  all  its  letters  being  limited  to  inquiries  concerning 
the  quality  and  kind  of  material  appellant  had,  and  the  time 
when  same  could  be  delivered. 

The  first  letter  in  which  appellee  made  any  reference  to 
quantity  or  price  of  material  was  the  one  under  date  of 
July  15,  in  which  it  says:  **At  what  price  will  you  furnish 
us  a  single  car  of  this  material  so  we  can  determine  definite- 
ly what  it  isf  On  the  following  day  appellant  wrote  to 
appellee,  referring  to  a  telephone  conversation,  and  inquir- 
ing whether  appellee  wanted  its  order  entered  for  a  sample 
car  or  for  500  tons. 

It  was  in  response  to  this  letter  that  appellee  wrote  the 
letter  of  July  22,  which  we  have  previously  discussed  in  this 
opinion.  If  from  a  consideration  of  the  letter  standing 
alone  there  can  be  the  slightest  doubt  that  appellee  intended 
thereby  to  order  only  a  single  carload  of  the  material,  and 
not  to  order  the  500  tons  which  appellant  had  been  insisting 
on  selling,  such  doubt  is  entirely  removed  when  the  letter  in 
question  is  considered  in  connection  with  the  previous  cor- 
respondence, and  especially  when  considered  in  connection 
with  the  two  letters  immediately  preceding  it. 

The  complaint  sets  out  a  number  of  letters  which  are  al- 
leged to  have  been  interchanged  between  appellant  and 
appellee  after  July  22,  1903,  and  also  avers  that  certain 
steel  scrap  was  shipped  by  appellant  to  appellee,  and  re- 
ceived and  paid  for  under  the  contract.  Appellant  insists 
that  it  is  the  duty  of  the  court,  in  passing  on  the  sufficiency 
of  the  complaint,  to  consider  these  subsequent  letters, 

5.  and  also  the  subsequent  acts  and  conduct  of  the  parties 
as  averred.    If  the  letter  of  July  22  was  ambiguous, 
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or  capable  of  more  than  one  meaning,  or,  if  this  letter 
and  those  which  preceded  it,  when  considered  together,  were 
uncertain,  indefinite  or  obscure  in  meaning,  then  the  means 
of  construction  contended  for  might  be  resorted  to;  but 
where  there  is  no  obscurity  or  uncertainty  in  the  words  used, 
and  where  the  meaning  is  clearly  apparent  from  the  lan- 
guage employed,  such  meaning  will  control,  and  the  court 
cannot  look  outside  of  the  language  employed  to  find  a 
meaning  difl^erent  from  that  which  is  explicitly  expressed. 
Newpoint  Lodge,  etc,  v.  School  Town  of  Newpoint  (1894) 
138  Ind.  141,  37  N.  E.  650;  Morris  v.  Thomas,  supra;  Dia- 
mond Plate  Glass  Co.  v.  Tennell  (1899),  22  Ind.  App.  132, 
52  N.  E.  168;  Gardner  v.  Caylor  (1900),  24  Ind.  App.  521, 
56  N.  E.  134. 

The  fourth  and  fifth  assignment  of  errors  attempt  to  ques- 
tion the  sufficiency  of  the  evidence  to  support  the  judgment 
of  the  court.    This  case  was  triable  by  a  jury,  and 

6.  was  actually  so  tried.    The  provisions  of  §8,  of  the 
act  approved  March  9,  1903  (Acts  1903  p.  338,  §698 

Bums  1908)  do  not  apply,  therefore,  to  this  case,  as  that 
section  applies  only  to  cases  not  triable  by  a  jury.    An  at- 
tempt, therefore,  by  a  direct  assignment  of  error,  to 

7.  question  the  suflBciency  of  the  evidence  to  sustain  the 
verdict,  in  a  case  of  this  kind  is  unavailing.    In  cases 

triable  by  a  jury,  such  a  question  can  be  presented  to  this 
court  only  by  assigning  as  one  of  the  causes  for  a  new  trial 
that  the  verdict  or  decision  is  not  sustained  by  sufficient 
evidence,  and  then  assigning  as  error  the  action  of  the  trial 
court  in  overruling  the  motion  for  a  new  trial. 

The  trial  court  did  not  err  in  sustaining  the  demurrer  to 
the  second  paragraph  of  amended  complaint,  and  as  this  is 
the  only  error  properly  presented  and  not  waived,  the  judg- 
ment is  affirmed. 

Note. — ^Reported  in  96  N.  E.  807.  See,  also,  mider  (1)  3  Qyc. 
388;  <2)  2  Cyc.  1014;  (3)  9  Cyc  247,  267;  (4)  35  Cyc.  53;  (5) 
17  Cyc.  567,  607;  (6,  7)  2  Cyc.  990.  As  to  letters  and  telegrams, 
considered  together,  to  make  out  a  contract,  see  110  Am.  St  754. 
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Gandy  V.  Seymour  Slack  Stave  Company. 

[No.  6,574.    Filed  February  17,  1910.    Rehearinfir  denied  April  22, 

1911.    Transfer  denied  April  a,  1912.] 

1.  Evidence.  —  Parol  Evidence.  —  Written  Contract.  —  Superadded 
Term. — Where  a  written  contract  for  the  purchase  of  staves  con- 
tained no  provision  as  to  where  Inspection  should  be  made,  evi- 
dence of  an  oral  agreement  as  to  the  place  of  inspection,  made 
thereafter,  related  to  a  superadded  term  not  inconsistent  with 
the  writing,  and  was  not  objectionable  under  the  rule  that  all  oral 
negotiations  were  merged  in  the  contract    p.  70. 

2.  Sales. — Action  for  Price. — Delivery. — Burden  of  Proof. — ^In  an 
action  for  the  price  of  staves  sold,  the  burden  was  on  plaintiff  to 
show  a  delivery  of  the  goods  described  in  the  contract    p.  70. 

3.  Sales. — Description. — Contract. — Performance. — ^The  quality  Is  a 
part  of  the  description  of  a  thing  agreed  to  be  sold  and  the  vendor 
is  bound  to  furnish  articles  corresponding  with  the  description, 
p.  77. 

4.  Sales. — Implied  Warranty. — Quality. — Opportunity  for  Inspec- 
tion.— Where  goods  are  offered  for  delivery  under  a  contract  It  is 
the  duty  of  the  vendee  to  Inspect  the  same  before  acceptance,  if 
he  desires  to  save  his  rights  in  case  the  goods  are  of  an  Inferior 
quality,  as  there  Is  in  such  case  no  warranty  of  quality  which 
survives  acceptance,    p.  77. 

5.  Customs  and  Usages. — Sales. — Quality  of  Article  Sold. — Evi- 
dence.-—For  the  purpose  of  determining  whether  staves  sold  under 
a  contract  were  No.  1  or  No.  2  grade,  It  was  competent  to  show 
the  custom  of  the  trade  as  to  the  meaning  of  such  terms,    p.  77. 

0.  Customs  and  Usages. — Sales. — Instructions. — 'invading  Province 
of  Jury. — In  an  action  to  recover  the  price  of  staves  sold  under 
a  coi; tract  calling  for  No.  1  and  No.  2  staves,  where  plaintiff's 
president  testified  that  the  grades  were  fixed  by  the  manufacturer, 
and  there  was  evidence  to  support  defendant's  contention  that  the 
grades  mentioned  were  those  established  by  a  cooperage  manu- 
facturers' association,  an  Instruction  which  told  the  Jury  that 
if  it  found  such  contract  to  have  been  entered  into,  the  grades 
named  therein  were  the  grades  known  and  recognized  by  those 
engaged  in  the  manufacture  and  sale  of  cooperage  stock  at  the 
place  where  the  staves  were  manufactured,  took  from  the  Jury 
the  question  as  to  what  the  terms  used  in  the  contract  meant  and 
was  erroneous,    p.  77. 

7.  Sales.  —  Fraud.  —  Proof.  —  Instructions.  —  Fraud  need  not  be 
proved  by  direct  or  positive  evidence,  and  an  instruction,  in  an 
action  for  the  price  of  goods  sold,  which  told  the  Jury  that  defend- 
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ant  had  tbe  burden  of  proving  the  defense  of  fraud  by  positive 
and  specific  affirmative  proof,  was  erroneous,    p.  78. 

From  Whitley  Circuit  Court ;  Joseph  W.  Adair,  Judge. 

Action  by  the  Seymour  Slack  Stave  Company  against 
Oscar  Oandy.  From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Reversed. 

Thomas  B.  Marshall,  William  F.  McNagny  and  P.  H. 
Clugston,  for  appellant. 

MerriU  Moores,  Andrew  A.  Adams,  Walter  Myers  and 
John  Ogden,  for  appellee. 

RoBY,  J. — This  action  was  brought  by  appellee  against  ap- 
pellant to  recover  the  purchase  price  for  certain  hoops  and 
staves.  The  complaint  is  in  three  paragraphs.  The  first  two 
count  on  written  contracts,  and  the  third  on  a  verbal  con- 
tract. The  contract,  which  is  the  basis  of  the  first  paragraph 
is  as  follows : 

*'This  contract  and  agreement  made  this  13th  day  of 
January  by  and  between  the  Seymour  Slack  Stave 
Company,  of  Seymour,  Indiana,  a  corporation  of  the 
state  of  Indiana,  parties  of  the  first  part,  and  0.  Gandy 
&  Co.  of  Churubusco,  Indiana,  parties  of  the  second  part 
witnesseth :  That  for  and  in  consideration  of  One  Dol- 
lar in  paid  by  the  parties  of  the  second  part,  receipt 
of  which  is  hereby  acknowledged,  the  parties  of  the  firet 
part,  agree  to  sell  and  ship  to  the  order  of  the  second 
part  the  following  slack  cooperage:  1,500,000  28^  inch 
No.  1  elm  staves,  cut  six  staves  to  2|  inch  in  thickness  at 
$7.50  per  thousand.  1,000,000  28^  inch  No.  1  hardwood 
staves,  cut  from  maple,  beech  and  oak,  five  staves  to 
IJ  inch  thickness,  at  $7.00  per  thousand.  1,000,000  30 
inch  No.  1  hardwood  staves,  cut  from  maple,  beech  and 
oak,  five  staves  to  1|  inch  in  thickness,  at  $7.()0  per  thou- 
sand. 3,000,000  28J  inch  No.  2  elm  staves  to  contain 
all  th^  meal  grade  staves,  at  $4.50  per  thousand.  200,- 
000  28^  inch  No.  2  hardwood  staves  to  contain  all  the 
meal  grade  staves,  at  $4.00  per  thousand.  200,000  30 
inch  No.  2  hardwood  staves,  to  contain  all  the  meal 
grade  staves,  at  $4.00  per  thousand.  The  above  stock 
is  to  be  shipped  on  orders  of  the  said  second  parties  in 
about  equal  monthly  amounts  from  March  1st  1904,  to 
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March  Ist  1905.  Prices  named  are  net  cash  in  thirty 
days  from  date  of  invoice  free  on  board  cars  at  Sey- 
mour, Indiana.    In  witness  whereof,''  etc. 

In  the  second  paragraph  it  is  averred  that  the  contract 
sued  on  is  in  the  possession  of  defendant,  who  refuses  to 
produce  the  same  or  a  copy  thereof,  but  **that  the  said  con- 
tract calls  for  the  sale  by  the  plaintiff  to  the  defendant  on 
board  of  cars  at  Seymour,  Indiana,  of  mill  run  elm  staves  at 
$6.75  per  thousand,  and  hardwood  staves  at  $6.25  per  thou- 
sand, the  same  to  be  shipped  on  orders  of  the  defendant  as 
directed  in  said  orders;  that  said  orders  were  on  printed 
forms  of  the  defendant  and  stipulated  that  the  stock  ordered 
was  to  be  loaded  on  cars  by  plaintiff  and  billed  out  in  the 
name  of  0.  Gandy  &  Co.,  as  shippers,  and  without  any 
posters  or  cards  either  inside  or  outside  of  said  cars." 

In  the  third  paragraph  it  is  averred  **the  plaintiff  and 
defendant  entered  into  a  verbal  contract  where  the  plaintiff 
was  to  sell  to  the  defendant  mill  run  staves  at  $6  per  thou- 
sand, six  foot  hoops  at  $7.50  per  thousand,  mill  run  heading 
at  five  cents  per  set ;  and  mill  run  heading  at  four  and  one- 
half  cents  per  set;  all  to  be  delivered  to  the  defendant  on 
board  of  cars  at  Seymour,  Indiana,  upon  the  order  of  the 
plaintiff. '* 

Delivery  of  goods  is  averred,  and  no  question  is  made  as 
to  the  sufficiency  of  the  pleadings.  The  answer  is  in  three 
paragraphs,  general  denial,  payment  and  a  paragraph  admit- 
ting the  execution  of  the  contracts  sued  on,  and  that  the 
defendant,  from  time  to  time,  sent  written  orders  to  the 
plaintiff  for  the  shipment  of  carloads  of  staves  to  persons 
named  in  various  parts  of  the  United  States ;  that  all  staves 
of  the  kind  described  in  the  contracts,  made  in  the  United 
States,  are  graded  according  to  the  standards  adopted  by  the 
National  Slack  Cooperage  Manufacturers  Association;  that 
both  parties  were  acquainted  with  the  grades  so  established, 
and  contracted  with  reference  thereto,  and  in  making  said 
contracts  by  the  use  of  the  terms  No.  1  and  No.  2,  and  other 


NOVEMBER  TERM,  1911.  75 

Gaody  v.  Seymour  Slack  Stave  Cow— 60  Ind*  App.  72. 

technical  terms  therein,   meant  to  and  did  describe  the 
staves  according  to  such  grades ;  that  all  of  the  staves  deliv- 
ered were  shipped  from  the  city  of  Seymour;  that  defendant 
did  not  live  in  said  city  and  did  not  make  any  inspection  of 
the  shipments,  but  relied  on  the  contracts  and  believed  that 
such  shipments  conformed  thereto,  '^And  the  defendant 
says  that  an  inspection  of  said  staves  at  the  point  of  ship- 
ment would  not  have  revealed  the  defects  therein  hereinafter 
pointed  out,  for  the  reason  that  the  plaintiff  at  its  factory 
made  said  staves  so  flipped  into  bundles.    That  said  bundles 
were  securely  fastened  at  either  end  by  ropes  or  twine. 
That  each  of  said  bundles  contained  fifty  staves  and  that  it 
was  impossible  to  tell  from  tiie  inspection  of  the  outside  of 
said  bundles  the  kind  or  quality  of  staves  contained  therein, 
as  there  were  but  the  two  outside  staves  in  each  bundle 
which  were  exposed  to  view,  and  to  determine  the  kind  or 
quality  of  the  other  forty-eight  staves  in  each  bundle  it 
would  have  been  necessary  to  cut  the  bundle  open  and  take 
it  apart.    And  the  defendant  says  that  the  plaintiff  cunning- 
ly contriving  and  intending  to  cheat,  defraud  and  impose 
upon  the  defendant  as  to  the  kind  and  quality  of  staves  con- 
tained in  said  bundles  and  to  avoid  shipping  upon  defend- 
ant's said  orders,  staves  of  the  quality  and  grade  specified  in 
said  contracts,  devised  and  carried  out  the  following  plan 
and  scheme,  that  is  to  say,  that  the  plaintiff  put  a  few  good 
staves,  and  staves  complying  with  said  contracts,  on  the  out- 
side of  the  bundle,  and  then  put  staves  which  were  not  of 
the  grades  specified  in  said  contracts,  and  which  were  of  less 
value  than  the  staves  which  were  so  specified,  and  staves 
having  no  value  whatever,  in  the  inside  of  said  bundles  and 
covered  said  inferior  and  defective  staves  up  with  said  out- 
side good  staves,  and  thereby  concealed  such  inferior  staves 
and  made  it  impossible  to  discover  them  by  inspection." 
Alleged  defects  in  the  staves  delivered  are  described  in 
detail,  and  it  is  averred  that  because  of  them  appellant's 
cnstomera  would  not  receive  nor  pay  him  for  said  staves; 
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that  he  was  compelled  to  make  reductions  to  them;  that 
appellee  was  at  once  notified  thereof,  and  agreed  to  deduct 
such  amounts  from  the  contract  price.  It  is  then  averred 
that  the  parties  put  a  construction  on  said  contract,  the 
defendant  notifying  the  plaintiff  that  he  would  deduct  for  the 
bad  staves,  to  which  the  plaintiff  agreed  in  writing;  that 
acting  under  such  advice  he  sold  several  cars  at  the  best 
price  obtainable,  and  notified  defendant  thereof  and  made 
deductions  accordingly,  designating  when  he  made  payments 
on  what  car  said  payments  should  be  applied,  and  receiving 
notice  from  plaintiff  that  they  had  been  so  applied. 

It  is  then  averred  that  appellee  has  confused  its  accounts, 
and  made  double  and  incorrect  charges ;  that  appellant  has 
paid  all  he  owes  except  $1,460,  which  he  is  ready  to 
pay.  Trial  by  jury,  with  verdict  for  $3,323.83.  The 
sum  of  $28.24  was  remitted,  appellant's  motion  for  a 
new  trial  was  overruled,  and  judgment  rendered  on  the  ver- 
dict. The  contracts  relied  on  do  not  provide  in  terms  as  to 
where  inspection  of  staves  delivered  at  Seymour  should  be 
made.  Appellee  introduced  witnesses  who  testified  that  it 
was  orally  agreed  that  such  inspection  should  be  made  at 
Seymour.    Appellant  objects  to  this  evidence,  on  the 

1.  ground  that  all  oral  negotiations  were  merged  in  the 
written  contract.    The  rule  is  correctly  stated,  but  the 

testimony  related  to  a  superadded  term  not  inconsistent 
with  the  writing,  and  it  was  therefore  admissible.  Singer 
Mfg.  Co.  V.  Forsyth  (1886),  108  Ind.  334,  9  N.  E.  372;  Hen- 
ry  School  Tp.  v.  Meredith  (1904),  32  Ind.  App.  607,  70  N. 
E.  393. 

The  evidence  relating  to  the  place  of  inspection 

2.  was  conflicting,  and  the  issue  was  for  the  jury.    The 
burden  was  on  appellee  to  show  delivery  of  goods 

described. 

The  qualitj''  is  a  part  of  the  description  of  the  thing  agreed 
t'*  hp  sold,  and  the  vendor  was  bound  to  furnish  articles  cor- 
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responding  with  the  description.    Ricketts  v.  Hayes 

3.  (1859),  13  Ind.  181,  189;  Pierson  v.  Crooks  (1889), 
115  N.  Y.  539,  22  N.  E.  349,  12  Am.  St.  831 ;  Miller 

&  Co.  V.  Moore,  Sinis  &  Co.  (1889),  83  Ga.  684,  10  S.  E. 
360,  6  L.  R.  A.  374,  20  Am.  St.  329. 

"If  he  [the  vendor]  tenders  articles  of  an  inferior  qual- 
ity, the  purchaser  is  not  bound  to  accept  them.    But  if  he 
does  accept  them,  he  is,  in  the  absence  of  fraud, 

4.  deemed  to  have  assented  that  they  correspond  with 
the  description,  and  is  concluded  from  subsequently 

questioning  it.  This  imposes  upon  the  vendee  the  duty  of 
inspection  before  acceptance,  if  he  desires  to  save  his  rights 

■ 

in  case  the  goods  are  of  inferior  quality.  There  is  in  such 
ease  no  warranty  of  quality  which  survives  acceptance." 
Pierson  v.  Crooks,  supra. 

Appellant  gave  shipping  directions  for  over  thirty  cars  of 
staves,  which  were  delivered  at  different  times. 

One  question  of  fact  was  whether  those  instalments  in 

dispute  correspond  to  the  description.     Other  questions  of 

fact  which  were  also  determinable  from  conflicting 

5.  evidence  had  to  do  with  inspection  and  acceptance, 
and  are  not  material  to  the  point  now  under  consid- 
eration. In  order  to  determine  whether  the  staves  were  No. 
1  or  No.  2,  as  the  case  might  be,  it  was  necessary  that  the 
meaning  of  such  terms  be  understood,  and  to  that  end  it  was 
competent  to  show  the  custom  of  the  trade.  Praiher  v. 
Ross  (1861),  17  Ind.  495;  Rastctter  v.  Reynolds  (1903), 
160  Ind.  133,  66  N.  E.  612. 

In  the  first  instruction  given  the  court  said:     **If  you 

should  find  from  the  evidence  that  such   contracts   were 

entered  into  between  the  parties  you  are  instructed 

6.  that  the  grades  named  in  the  contracts  are  the  grades 
known  and   recognized  by  persons  engaged  in  the 

manufacturing,  purchase  and  sale  of  cooperage  stock  at  Sey- 
mour, Indiana." 


78  APPELLATE  COURT  OF  INDIANA, 

Gandy  v.  Seymour  Slack  Stave  CJo. — 60  Ind.  App.  72. 

The  president  of  appellee  company  testified  that  the 
grades  were  fixed  by  the  manufacturer ;  that  the  buyer  must 
take  the  grades  so  fixed,  and  that  the  staves  in  question 
were  graded  in  accordance  with  the  contract.  The  appellee 
cites,  in  the  support  of  the  instruction,  cases  where  a  con- 
tract waK  made  for  some  article  manufactured  by  the  vendor, 
and  known  by  a  distinctive  name  given  to  it  by  him,  as 
** Talbot  Extra  Pine  Peas,  Sieve  23-24"  {Waeber  v.  Talbot 
[1901],  167  N.  Y.  48,  60  N.  B.  288,  82  Am.  St.  712) ;  '*Two 
pound,  Quail  Tomatoes''  {Lawder  <&  Sons  Co,  v.  Mackie 
Grocery  Co.  [1903],  97  Md.  1,  54  Atl.  634,  62  L.  R.  A.  795) ; 
**Iron  Nos.  1  and  2  of  the  Poughkeepsie  Furnace"  {Beck  v. 
Sheldo7i  [1872],  48  N.  Y.  365.) 

The  court  in  the  last  cited  case  clearly  differentiates  its 
facts  from  those  involved  in  the  case  at  bar,  saying:  **It 
was  as  if  they  had  contracted  with  a  farmer  for  800  bushels 
of  the  yellow  com  to  be  raised  on  his  farm  in  a  certain  town, 
or  800  bushels  of  the  winter  wheat  to  be  raised  on  a  partic- 
ular lot,  or  the  apples  from  the  trees  in  his  orchard."  The 
sale  of  800  bushels  of  No.  1  yellow  com  or  800  bushels  of 
No.  1  wheat  would  be  an  altogether  different  proposition. 
The  vendee  would  be  entitled  to  the  commodity  specifietl. 
The  instruction,  taken  in  connection  with  the  evidence,  re- 
quired the  jury  to  find  on  this  issue  for  the  appellee,  even 
though  the  staves  marked  No.  1  by  appellee  at  Seymour 
were,  in  fact,  culls. 

It  took  from  the  jury  the  question  as  to  what  the  terms 
used  in  the  contract  meant,  and  gave  a  construction  to  those 
terms  which  was  in  direct  conflict  with  competent  evidence, 
much  of  it  furnished  by  appellees. 

The  court  also  submitted  the  issue  of  fraud  made  by  the 

third  paragraph  of  answer  to  the  jury,  upon  an  instruction 

as  follows:    '*As  to  the  charge  of  fraud  in  the  third 

7.     paragraph  of  answer  such  charges  can  only  be  sus- 
tained by  positive  and  specific  affirmative  proof,  and 
the  burden  of  such  proof  is  upon  the  defendant.    A  fraud- 
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ulent  intent  is  never  presumed.  When  the  facts  of  the  ease 
are  consistent  with  either  honesty  and  good  faith  or  dislion- 
eaty  and  bad  faith,  the  presumption  of  honesty  and  good 
faith  will  prevail.'* 

The  instruction  was  wrong,  **  fraud  need  not  be  proved  by 
direct  or  positive  evidence."  Wallace  v.  Malice  (1889),  118 
Ind.  59,  20  N.  E.  497. 

There  are  a  number  of  other  Questions  in  this  record,  but 
Ihey  may  be  eliminated  at  another  trial,  and  are  therefore 
Dot  discussed. 

Judgment  reversed,  and  cause  remanded  with  instructions 
to  sustain  appellant's  motion  for  a  new  trial. 

Myers,  C.  J.,  Rabb,  Watson  and  Hadley,  JJ.,  concur. 

Corastock,  J.,  not  participating. 

Note. — Reported  in  90  N.  E.  015.  See,  also,  under  (1)  17  Cyc. 
721;  (2)  35  C^c.  5G5;  (3)  35  C>c  216;  (4)  35  Cyc.  220;  (5)  12 
Cyc.  1084;  (6)  12  Cyc.  1103;  (7)  20  Cyc.  129.  As  to  Implied  war- 
ranty  of  quality  in  contracts  of  sale,  see  102  Am.  St  007. 


Olcott  v.  McClure. 

[No.  7,539.    Filed  April  3,  1912.] 

1.  CoNTSACTS. — Commissions, — Sales  of  Real  Estate. — Statute, — In 
an  action  to  recover  a  commission  for  the  sale  of  real  estate, 
where  the  alleged  ctmtract  Is  composed  of  letters  written  to  plain- 
tiff, the  contract  is  governed  by  i74t>^  Burns  1008,  Acts  11)01  p. 
104,  and  said  section  must  be  strictly  construed  in  that  there  must 
be  no  doubt  as  to  the  existence  of  such  written  contract  and  no 
dispute  as  to  its  contents  or  provisions,    p.  85. 

2.  Contracts. — Contents, — Sufficiency, — If  a  writing  contains  mat- 
ter sufficient  to  enable  the  court  to  ascertain  the  subject  matter 
and  the  terms  and  conditions  of  the  obligation  or  contract  to 
whi<^  the  parties  intended  to  bind  themselves,  it  is  sufficient     p.  86. 

3.  CoNTBACTS. — Commissions, — Sales  of  Real  Estate. — Contract 
Composed  of  Correspondence, — Sufficiency, — ^Where  an  alleged 
commission  contract  for  the  sale  of  real  estate  is  composed  of 
correspondence,  its  effect  is  to  be  collected  from  "all  within  the 
four  c^omers"  of  the  several  letters  or  writings  which  go  to  make 


80  APPELLATE  COURT  OP  INDIANA, 


Olcott  17.  McOlure— <30  In^  App.  79. 


up  the  same,  and  where  it  appears  therefrom  that  the  minds  of 
the  parties  met  as  to  the  subject  matter  of  the  contract,  its  de- 
scription, the  terms  on  which  it  was  offered,  and  the  commission 
to  be  paid  in  the  event  of  saie,  such  correspondence  is  sufficient 
to  constitute  such  contract    p.  86. 

4.  CoNTR-\CT8. — Commissions. — Sales  of  Real  Estate. — Correspond- 
ence, — Unilateral  Proposition. — Acceptance. — Where  defendant  en- 
closed a  letter  in  an  envelope  addressed  to  plaintiff  in  which  he 
offered  certain  described  land  for  sale  at  a  named  price  and 
stated  therein  that  he  would  pay  a  commission  of  one  dollar  i)er 
acre  to  the  agent  with  whose  buyer  he  consummated  a  sale  at  the 
price  and  terms  named,  though  the  proposition  when  standing 
alone  was  merely  unilateral,  it  became  of  binding  effect  by  ac- 
ceptance,   p.  87. 

5.  CoNTBACTS. — Commissions. — Sales  of  Real  Estate. — Contract  by 
Correspondence. — Identity  of  Parties. — In  an  action  on  a  conmiLs- 
slon  contract  for  the  sale  of  seal  estate,  where  the  alleged  contract 
is  made  up  of  correspondence,  such  correspondence,  consisting  of 
a  letter  offering  certain  land  for  sale  and  offering  a  commission 
to  the  agent  selling  same,  which,  though  not  addressed  to  plaintiff 
or  any  one  else,  was  written  by  defendant  and  by  him  mailed  in 
an  envelope  addressed  to  the  plaintiff,  a  letter  from  plaintiff  ad- 
dressed to  defendant  stating  that  he  would  undertake  to  find  a 
purchaser,  and  a  letter  from  defendant  acknowledging  receipt  of 
plaintiff's  letter,  sufficiently  identified  the  parties  to  the  contract 
p.  88. 

ti.  Contracts. — Commissions. — Sales  of  Real  Estate. — Contract  by 
Correspondence. — Complaint. — Allegation  as  to  Acceptance  of  Em- 
ployment.— In  an  action  to  recover  a  commission  for  the  sale  of 
real  estate  under  a  contract  made  up  of  correspondence,  the  alle- 
gations of  the  complaint  that,  after  receiving  a  letter  from  de- 
fendant offering  certain  land  for  sale  and  offering  to  pay  a  com- 
mission to  any  agent  selling  same,  plaintiff  mailed  a  letter  to 
defendant  acknowledging  receipt  of  defendant's  letter  and  stating 
that  he  would  undertake  to  find  a  purchaser  for  the  land  accord- 
ing to  the  terms  of  said  letter,  that  he  would  write  in  regard  to 
l>ro8i)ective  purchasers,  and  that  defendant  should  come  or  send 
some  one  when  notified  by  plaintiff,  are  sufficient  to  show  an  ac- 
ceptance of  the  proposition  made  by  defendant    p.  88. 

7.  Contracts. — Commissions. — Sales  of  Real  Estate. — Offer  and  Ac- 
ceptance.— Unreasonable  Delay. — ^The  fact  that  defendant's  propo- 
sition to  pay  a  commission  for  the  sale  of  real  estate  l)ore  the 
date  of  October  19,  1907,  did  not  make  the  contract  open  to  the 
objection  that  there  was  unreasonable  delay  in  the  acceptance  of 
the  proposition,  where  it  is  shown  that  the  proposition  was  mailed 
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and  received  In  the  spring  of  1908,  and  that  Immediately  upon  Its 
receipt  the  acceptance  was  written  and  mailed  to  defendant,    p. 

S.  ComrBACTs. — Actions.^-Cotnplaint. — AUegatian  of  Performance, — 
Ordinarily  the  general  averm^it  that  plaintiff  has  performed  the 
cootract  in  all  things  on  his  part  to  be  performed,  will  be  suffi- 
cient in  a  complaint  to  recover  on  a  contract    p.  89. 

9.  Contracts. — Sales  of  Real  Estate. — Action  for  Commission. — 
Complaint. — Sufficiency. — Performance, — In  an  action  to  recover  a 
commission  for  the  sale  of  real  estate,  where  the  contract  was 
composed  of  correspondence  consisting  of  defendant's  letter  in 
which  defendant  offered  certain  land  for  sale  and  stated  that  he 
would  pay  a  commission  of  one  dollar  an  acre  to  the  agent  with 
whose  buyer  he  consummated  a  sale  at  the  price  and  terms 
named,  plaintiff's  letter  to  defendant  accepting  the  employment, 
and  defendant's  reply  letter  to  plaintiff  in  which  he  wrote  that 
he  was  glad  plaintiff  would  undertake  to  find  a  purchaser  for 
said  farm,  that  he  would  consider  good  trades  and  that  he  would 
keep  good  his  words  as  expressed  in  said  first  letter  If  he  made 
a  sale  with  a  purchaser  found  by  plaintiff,  the  allegation  of  the 
complaint,  that  plaintiff  produced  a  purchaser  for  said  land  with 
whom  the  defendant  consummated  a  sale  and  to  whom  he  con- 
veyed said  land  for  other  land  and  property,  sufficiently  shows 
a  performance  of  the  contract  by  plaintiff,    p.  89. 

10.  Pleading. — Demurrer, — Admissions. — By  demurring  to  a  com- 
plaint the  allegations  thereof  are  admitted  to  be  true  for  the  pur- 
poses of  the  demurrer,    p.  91. 

11.  Contracts. — Commissions. — Sales  of  Real  Estate. — Statute. — 
The  statute  requiring  contracts  to  pay  commissions  for  selling  real 
estate  to  be  in  writing  ($7463  Bums  190S,  Acts  1001  p.  104),  was 
not  enacted  to  enable  owners  of  real  estate  to  commit  fraud  and 
imposition  against  real  estate  agents,  but  to  protect  such  owners 
against  the  imposition  and  fraud  of  such  agents,    p.  91. 

From  Jennings  Circuit  Court ;  James  K.  Emng,  Special 
Judge. 

Action  by  William  W.  Olcott  against  Richard  K.  McClure. 
From  a  judgment  for  defendant,  the  plaintiff  appeals.  Re- 
versed, 

Harry  C.  Meloy,  and  KorhVy  dk  New,  for  appellant. 
WiUiam  Fitzgerald,  for  appellee. 
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HoTTEL,  J, — ^Appellant  brought  this  suit  to  recover  a  com- 
mission of  $1,846,  alleged  to  be  due  him  from  appellee  on  a 
written  contract  for  the  sale  of  appellee's  land. 
•  A  demurrer  was  sustained  to  an  amended  second  para- 
graph of  complaint,  to  which  ruling  a  proper  exception  was 
saved.  Appellant  refused  to  plead  further,  and  judgment 
was  rendered  against  him  on  said  paragraph.  Said  ruling 
presents  the  only  error  relied  on  in  the  appeal.  This  par- 
agraph, after  averring  that  plaintiff  was  a  real  estate  broker 
engaged  in  the  business  of  selling  real  estate,  with  his  prin- 
cipal place  of  business  at  North  Vernon,  Indiana,  and  that 
the  defendant  resided  in  the  city  of  Frankfort,  Kentucl^, 
avers,  in  substance,  that  in  the  spring  of  1908,  plaintiff 
entered  into  a  written  contract,  whereby  he  undertook  to 
find  a  purchaser  for  defendant's  farm  of  1,846  acres  in  the 
State  of  Texas ;  that  in  case  defendant  consummated  a  sale 
with  such  purchaser,  plaintiff  was  to  receive  **a  commission 
of  one  dollar  per  acre  of  said  Texas  farm,  to  wit :  the  sum 
of  eighteen  hundred  and  forty-six  dollars;"  that  said  writ- 
ten contract  was  composed  of  three  letters,  viz.:  (1)  A  let- 
ter bearing  date  of  October  18,  1907,  received  by  plaintiff 
in  the  spring  of  1908,  a  few  days  after  it  had  been  mailed 
at  the  city  of  Frankfort,  which  letter  is  filed  with  the  com- 
plaint as  exhibit  A,  and  is  as  follows : 


(< 


Office  of  R.  K.  McClure  &  Sons, 

Incorporated. 
Frankfort,  Ky.  Oct.  19,  1907. 
Dear  Sir: — 

Enclosed  you  will  find  description  of  a  Texas  farm, 
offered  for  sale  at  a  very  attractive  price.  To  the  agent 
with  whose  buyer  I  consummate  a  sale,  at  the  price  and 
terms  mentioned,  I  will  pay  a  commission  of  $1.00  an 
acre  so  soon  as  the  terms  of  the  sale  are  complied  with, 
but  I  am  in  no  event  to  be  held  liable  for  more  than  one 
commission. 

For  further  information  address  either  the  under- 
signed at  Frankfort,  Ky.,  or  W.  H.  McClure,  Weather- 
ford,  Texas.    In  case  you  get  any  prospective  customers 
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to  go  to  lock  at  this  land,  W.  H.  McClure  is  at  Weather- 
ford  prepared  to  show  it. 

Yours  truly, 

R.  K.  McClure." 

It  is  further  averred  that  said  letter  was  enclosed  in  an 
envelope  directed  to  plaintiff  in  the  name  and  style  of  W.  W. 
Olcott ;  that  with  said  letter  there  was  enclosed  a  typewrit- 
ten description  of  said  Texas  farm,  with  the  statement  that 
it  was  offered  at  $16  per  acre,  and  that  time  would  be  given 
on  said  deferred  payments  as  buyer  and  seller  might  agree ; 
that  immediately  on  the  receipt  of  this  letter,  plaintiff  ad- 
dressed and  mailed  to  defendant,  at  Frankfort,  a  letter 
acknowledging  the  receipt  of  said  letter,  and  accepting 
the  employment  therein,  with  the  statement  that  he  (plain- 
tiff) "would  undertake  to  find  a  purchaser  for  said  Texas 
real  estate  according  to  the  terms  of  said  letter,"  and  that 
he  would  write  in  regard  to  prospective  purchasers,  and  that 
defendant  should  come  or  send  some  one  to  North  Yernon 
when  notified.  It  is  averred  that  this  second  letter  was 
signed  by  plaintiff  in  the  name  and  style  of  W.  W.  Olcott ; 
that  the  same  is  in  the  possession  and  control  of  defendant, 
and  that  plaintiff  has  no  copy,  and  for  this  reason  is  unable 
to  file  a  copy  of  the  same,  but  sets  out  the  substance  thereof ; 
that  a  few  days  after  plaintiff  had  mailed  his  letter,  he  re- 
ceived another  from  defendant,  addressed  to  him  in  the 
name  of  W.  W.  Olcott,  and  the  paragraph  then  sets  out 
what  is  averred  to  be  the  substance  of  this  letter  which  is, 
in  effect,  that  defendant  had  received  plaintiff's  letter,  and 
was  glad  that  he  would  undertake  to  find  a  purchaser  for 
said  farm;  that  he  (defendant)  had  not  misrepresented 
matters  in  his  first  letter;  that  he  would  consider  good 
trades  and  keep  good  his  word  as  expressed  in  his  first  letter, 
'^if  he  made  a  sale  with  a  purchaser  found  by  appellant." 
It  is  then  averred  that  plaintiff  undertook  said  employment, 
advertised  said  farm,  and  began  negotiations  to  find  a  pur- 
chaseor  therefor;  that  he  induced  parties  to  visit  said  land. 
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and  under  said  contract  conducted  negotiations  between  de- 
fendant and  prospective  purchasers;  that  in  the  fall  of  1908, 
while  performing  his  duties  as  such  real  estate  broker,  and 
while  acting  under  said  contract  of  employment,  plaintiff 
introduced  to  defendant  one  Elmer  F.  Emery,  as  a  prospect- 
ive purchaser  for  said  Texas  real  estate,  with  whom  defend- 
ant consummated  a  sale  of  said  real  estate,  and  to  whom  he 
conveyed  said  Texas  land,  receiving  therefor  250  acres  of 
land  in  Jennings  county,  Indiana,  and  200  acres  of  land  in 
Monroe  county,  Indiana,  and  other  property ;  that  plaintiff 
assisted  in  inducing  said  Emery  to  purchase  said  land,  de- 
fendant making  his  own  terms  with  said  purchaser,  and  re- 
ceiving a  consideration  satisfactory  to  himself,  uninfluenced 
by  plaintiff;  that  plaintiff  performed  his  said  contract  in  all 
things  on  his  part  to  be  performed;  that  there  is  due  from 
defendant  to  plaintiff,  for  his  services  under  said  contract, 
$1,846,  all  of  which  is  due  and  wholly  unpaid. 

Appellant's  inability  to  state  the  exact  date  of  entenlig 
into  said  written  contract,  his  inability  to  state  the  exact 
date  of  receiving  either  of  said  letters  one  and  three,  and  of 
mailing  letter  number  two,  the  loss  of  the  envelope  in  which 
the  first  letter  and  paper  containing  deecription  of  real  estate 
were  sent  to  him,  the  loss  of  the  said  paper  containing  said 
description,  the  loss  of  the  third  letter,  the  fact  that  appel- 
lant had  no  copy  of  any  of  said  lost  papers,  and  his  inability 
for  said  reason  to  file  copies  of  either  of  said  lost  papers,  are 
each  and  all  specifically  and  certainly  averred,  so  that  no 
question  is  raised  or  presented  on  account  of  the  absence  of 
any  of  these  technical  averments  necessary  to  account  for 
the  absence  of  copies  of  the  alleged  lost  letters  and  paper, 
and  the  question  in  the  case  turns  solely  on  the  construc- 
tion to  be  placed  on,  and  the  effect  to  be  given  to,  the  letter 
exhibit,  and  the  averments  as  to  the  contents  of  the  lost 
letters  and  paper. 

Section  7463  Burns  1908,  Acts  1901  p.  104,  is  as  follows : 
**That  no  contracts  for  the  payment  of  any  sum  of  money, 
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or  thing  of  value,  as  and  for  a  commission  or  reward  for 
the  finding  or  procuring,  by  one  person,  of  a  purchaser  for 
the  real  estate  of  another  shall  be  valid,  unless  the  same 
shall  be  in  writing,  signed  by  the  owner  of  such  real  estate 
or  his  legally  appointed  and  duly  qualified  representative." 

Said  section  governs  the  contract  sued  on,  and  the  Su- 
preme Courf  has  said  that  the  same  must  be  strictly  con- 
stmed,  in  that  there  must  be  no  doubt  as  to  the  exist- 

1.  ence  of  such  written  contract  and  no  dispute  as  to  its 
contents  or  provisions.  Provident  Trust  Co.  v.  Dar- 
rough  (1907),  168  Ind.  20,  36,  78  N.  E.  1030. 

It  is  expressly  averred  that  the  contract  was  in  writing, 
and  in  this  regard  the  requirement  of  the  statute  is  met,  so 
that  the  questions  here  presented  are,  in  their  last  analysis: 
(1)  Is  there  enough  in  the  letter  exhibit,  supplemented  by 
the  alleged  contents  of  the  lost  paper  accompanying  the 
same,  together  with  the  alleged  contents  of  the  two  lost  let- 
ters, to  show  a  certain  and  definite  understanding  and 
agreement  between  appellant  and'  appellee?  (2)  If  such 
figreement  is,  in  fact,  shown  by  such  exhibit,  lost  letters  and 
paper,  do  the  averments  of  the  complaint  show  such  a  per- 
formance of  said  agreement  according  to  its  terms  and  pro- 
visions as  entitles  appellant  to  the  benefits  of  the  same  f 

In  the  case  of  Austin  v.  Davis  (1891),  128  Ind.  472,  476, 
26  N.  E.  890,  12  L.  R.  A.  120,  25  Am.  St.  456,  the  Supreme 
Court  said  with  reference  to  contracts  of  the  character  here 
involved:  "If  a  contract  which  comes  within  the  statute 
of  frauds  can  be  extracted  from  correspondence  between  the 
parties  upon  the  subject  of  the  contract,  the  statute  is  satis- 
fied.'* See,  also,  Thames  Loan,  etc.,  Co.  v.  Beville  (1885), 
100  Ind.  309,  313;  Roehl  v.  Harimesser  (1888),  114  Ind.  311, 
317,  15  N.  E.  345;  Wills  v.  Ross  (1881),  77  Ind.  1,  40  Am. 
Rep.  279. 

If  a  writing  contains  matter  sufficient  to  enable  the  court 
to  ascertain  the  subject-matter  and  the  terms  and  condi- 
tions of  the  obligation  or  contract  to  which  the  parties  in- 
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tended  to  bind  themselves,  it  is  sufficient.    The  effect 

2.  of  such  written  contract  is  to  be  collected  from  '^all 
within  the  four  comers*'  of  the  several  letters  or  writ- 
ing which  go  to  make  up  the  same,  and  if  it  can  be 

3.  so  collected  such  writings  will  be  held  sufficient  to 
constitute  a  contract.     Witty  v.  Michigan,  etc.,  Ins. 

Co.  (1890),  123  Ind.  411,  413,  24  N.  E.  141,  8  L.  B.  A.  365, 
18  Am.  St.  327;  Warrington  v.  Early  (1853),  2  EL  &  Bl. 
(75  Eng.  Com.  Law)  763. 

Under  the  averments  of  this  paragraph  of  complaint,  the 
subject-matter  of  the  contract,  namely,  the  farm  offered  for 
sale,  its  description,  the  terms  on  which  it  was  offered,  the 
amount  which  appellee  agreed  to  pay  to  the  agent  with 
whose  buyer  he  might  consummate  a  sale,  can  be  definitely 
and  certainly  ascertained. 

Appellee  in  his  brief  says:  **The  primary  question  is 
whether  the  correspondence  shows  an  agreement,  upon 
which  the  minds  of  the  parties  met,  as  to  description,  terms, 
price,  and  commission,  or  whether  the  negotiations  are  in- 
choate and  unperfected  until  something  should  intervene 
and  be  determined  in  order  to  give  it  full  effect.''  See 
Everitt  v.  Bassler  (1900),  25  Ind.  App.  303,  308,  57  N.  E. 
560. 

We  think  the  test  here  furnished  a  proper  one,  and  that 
the  contents  of  letter  number  one,  supplemented  by  the 
averments  of  the  complaint  as  to  the  contents  of  appellant's 
letter  of  acceptance  and  the  lost  paper  and  letters,  meet  everj^ 
requirement  of  the  rule  announced. 

It  is  insisted  by  appellee  that  his  first  letter  or  proposition 
was  nothing  more  than  an  invitation  to  the  person  to  whom 
it  was  made  to  make  an  offer  to  the  proposer.  This  conten- 
tion is  clearly  against  the  import  and  meaning  of  the  lan- 
guage of  the  proposition,  especially  that  part  of  the  same 
which  is  in  the  following  words:  **To  the  agent  with  whose 
buyer  I  consummate  a  sale  at  the  price  and  terms  named,  I 
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will  pay  a  eommission  of  $1.00  per  acre,  so  soon  as  the  terms 
of  the  sale  are  complied  with."  These  words  import  more 
than  an  invitation  for  an  offer.  They  are  a  definite^  certain 
proposition,  the  acceptance  of  which  should  bind  the  pro- 
poser. 

Of  course,  standing  alone,  exhibit  A  is  nothing 
4.    more  than  a  proposition  which  is  unilateral,  but  it  is 
such  a  proposition  as  may  become  binding  by  accept- 
ance. 

In  the  ease  of  Chicago,  etc,  B.  Co.  v.  Derkes  (1885),  103 
Ind.  520,  523,  3  N.  E.  239,  tiie  Supreme  Court  said  on  this 
subject :  **The  contract  or  bond,  when  it  was  first  executed, 
was  what  is  sometimes  called  an  unilateral  contract,  or  a 
proposition  merely  from  the  appellees  to  the  appellant.  But 
when,  as  shown  by  the  facts  stated  in  each  paragraph  of  the 
complaint,  such  contract,  bond  or  proposition,  after  its  de- 
livery by  the  appellees,  was  accepted  by  the  appellant,  and 
the  affirmative  acts  on  its  part,  called  for  and  constituting 
the  consideration  of  such  contract,  bond  or  proposition,  were 
fully  done^  kept  and  performed  by  appellant,  the  appellees 
cannot  be  heard  to  claim  there  is  any  want  of  mutuality  in 
the  instrument.  So  far  as  that  question  is  concerned,  the  af- 
firmative acts  of  the  appellant  done  and  performed,  as 
alleged,  upon  the  faith  of  such  contract  or  bond,  made  it 
thenceforward  the  mutual,  valid  and  binding  contract  of 
each  and  all  of  the  contracting  parties."  See,  also,  Thie- 
baud  V.  Union  Furniture  Co.  (1896),  143  Ind.  340,  344,  42 
N.  E.  741 ;  Fairbanks  v.  Meyers  (1884),  98  Ind.  92,  97. 

It  is  also  contended  by  appellee  that  his  first  letter  is  not 
addressed  to  appellant,  and  that  it  does  not  show  the  names 
of  both  parties  to  the  contract.  The  case  of  Sprankle  v. 
Truelove  (1899),  22  Ind.  App.  577,  54  N.  E.  461,  is  cited, 
wherein  it  is  said  at  page  584:  ''It  is  necessary  that  the 
note  or  memorandum  should  show  who  are  the  parties  to  the 
contract,  by  their  names,  or  some  reference  or  description 
sofiSeient  to  identify  them."    These  requirements  are  com- 
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pletely  met  by  the  averments  of  this  paragraph,  that 

5.  appellee's  first  letter  was  received  by  appellant  a  few 
days  after  it  was  addressed  and  mailed  to  him  at  ap- 
pellee's home  at  Frankfort,  and  by  the  further  averments  of 
the  contents  of  appellant's  letter  of  acceptance,  addressed 
to  appellee  at  Frankfort,  and  the  letter  of  appellee  acknowl- 
edging the  receipt  of  appellant's  letter,  etc. 

As  pertinent  to  this  phase  of  the  case,  we  quote  from  the 
langnisge  of  an  instruction  approved  by  the  Supreme  Court 
in  the  case  of  Thames  Loan,  etc,  Co.  v.  Beville,  supra: 
**It  will  be  sufficient  if  the  letter  or  letters  containing  the 
plaintiffs'  proposition  were  written  at  their  request,  or  in 
their  behalf,  or  with  their  assent,  and  that  the  contents  of 
the  letter  or  letters  containing  the  answer  to  such  proposi- 
tion were  communicated  to  the  plaintiffs  and  assented  to  by 
them." 

An  acceptance  of  a  proposition  according  to  its  terms  and 
provisions  is  necessar>'  to  make  the  contract  binding.  Ha- 
vens V.  American  Fire  Ins.  Co.  (1894),  11  Lid.  App. 

6.  315,  324,  39  N.  E.  40;  Myers  v.  Smith  (1867),  48 
Barb.  614.    The  averments  of  the  complaint  as  to  the 

contents  of  the  second  letter  fully  meet  this  requirement. 

It  is  -also  urged  that  the  proposition,  exhibit  A,  bears  date 

of  October  19,  1907,  and  that  there  was  unreasonable  delay 

in  acceptance,  the  same  being  deferred  until  spring 

7.  of  1908.    This  objection  is  met  by  the  averment  that 
the  same  was  received  by  appellant  in  the  spring  of 

1908,  a  few  days  after  it  was  mailed  at  Frankfort>  and  that 
immediately  on  receipt  thereof,  he  wrote  accepting  the  em- 
ployment, together  with  the  averments  of  appellee's  letter  in 
response  thereto. 

It  is  further  insisted  by  appellee,  in  effect,  that  it  was 
necessary  for  appellant  to  aver  that  he  procured  a  purchaser 
who  was  ready  and  willing  to  buy  *'upon  the  terms  pro- 
posed" or,  ''that  he  procured  a  purchaser  who  agreed  to 
take  such  land  at  such  price  in  exchange  for  other,  and  the 
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owner  agreed  to  such  trade  and  the  property  oflfered  and 
taken  in  exchange  uraa  worth  such  price." 

The  complaint  in  this  case  avers  that  appellant  performed 

his  said  contract  in  all  things  on  his  part  to  be  performed. 

Ordinarily,  snch  general  averment  is  sufficient  in  this 

8.  regard.    Fairbanks  v.  Meyers,  supra;  Purdue  v.  Noff- 
singer  (1860),  15  Ind.  386;  Home  Ins.  Co.  v.  Duke 

(1873),  43  Ind.  418;  American  Ins.  Co.  v.  Leonard  (1881), 
80  Ind.  272. 

But  conceding  without  deciding  that,  on  account  of  the 

peculiar  character  of  the  undertaking  on  the  part  of  the 

agent  in  such  cases,  said  general  averment  is  not  suf- 

9.  ficient  in  every  case,  it  must  be  remembered  that  in 
the  complaint  under  consideration  it  is  averred  that 

appellee  in  his  second  letter  stated  to  appellant  that  he  was 
glad  he  would  undertake  to  find  a  purchaser  for  said  farm, 
that  he  would  consider  good  trades,  and  that  he  would  keep 
good  his  words  as  expressed  in  said  first  letter,  if  he  made  a 
sale  unth  a  p^irchaser  found  by  appellee.  This  paragraph 
then  avers  that  appellant  produced  a  purchaser  for  said  land, 
with  whom  appellee  consummated  a  sale  of  said  real  estate, 
and  to  whom  he  conveyed  the  same  for  other  land  and  prop- 
erty. The  cases  cited  by  counsel,  which  seemingly  tend  to 
support  their  contention  in  this  regard,  are  either  cases 
where  the  agent  produced  a  purchaser  and  the  owner  re- 
fused to  sell,  or  cases  where  the  contract  provided  that  the 
agent  should  effect  a  sale.  Of  course,  in  such  cases,  it  is 
necessary  that  the  agent  aver  and  prove  that  he  produced  a 
purchaser  ready  and  willing  to  buy  at  the  price  and  on  the 
terms  and  conditions  proposed  by  the  seller  to  such  agent. 
The  reason  for  a  distinction  between  this  line  of  cases  and 
those  under  which  the  case  at  bar  falls  is  apparent. 

The  Supreme  Court  in  the  case  of  Storer  v.  Markley 
(1905>,  164  Ind.  535,  537,  73  N.  E.  1081,  said:  ''The 
execution  of  the  contract  sued  upon  is  conceded,  and  it  is 
shown  by  the  evidence  that,  in  pursuance  thereof,  appellee 
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advertised  the  property  for  sale,  and  through  his  efforts  a 
purchaser  was  found,  at  a  price  which  was  satisfactory  to 
appellant,  and  a  sale  and  transfer  accordingly  effected. 
The  commission  stipulated  for  in  the  contract  was  thereupon 
fully  earned  and  due." 

To  the  same  effect  are  the  following  cases:  Lockwood  v. 
Rose  (1890),  125  Ind.  588,  25  N.  E.  710;  McFarland  v.  Ltt- 
lard  (1891),  2  Ind.  App.  160,  28  N.  E.  299,  50  Am.  St.  234; 
Clifford  V.  Myer  (1893),  6  Ind.  App.  633,  34  N.  E.  23;  Piatt 
V.  Johr  (1894),  9  Ind.  App.  58,  36  N.  E.  294;  Mullen  v. 
Bower  (1899),  22  Ind.  App.  294,  297,  53  N.  E.  790;  MUler 
V.  Stevens  (1899),  23  Ind.  App.  365,  370,  55  N.  E.  262. 

In  the  case  of  Mullen  v.  Bower ^  supra,  this  court  approved 
an  instruction  containing  the  following  language :  ' '  If  ap- 
pellant employed  appellee  to  make  sale  of  his  farm,  and 
agreed  to  pay  him  a  commission  for  finding  a  purchaser  at  a 
fixed  price,  and  if  appellee  or  his  agent  found  a  purchaser, 
and  if  appellant  sold  the  farm  to  such  purchaser  for  a  price 
less  than  fixed  by  him  to  appellee,  he  would  be  liable  to 
appellee  to  pay  the  commissions  agreed  upon,  if  any."  The 
case  of  Miller  v.  Stevens,  supra,  is  applicable  to  the  facts  of 
this  case,  and  the  court  in  that  case  very  clearly  distinguishes 
between  the  line  of  cases  relied  on  by  appellee  as  support- 
ing his  contention  and  the  class  of  cases  within  which  the 
one  at  bar  falls.  We  quote  from  that  case  at  page  370: 
**  There  is  a  marked  difference  between  a  contract  by  a 
broker  to  furnish  a  purchaser  to  his  principal  and  a  con- 
tract to  effect  a  purchase  or  sale.  In  the  first  instance  the 
broker  has  earned  his  commission  when  he  has  introduced 
and  brought  together  the  principal  and  the  proposed  pur- 
chaser between  whom  a  deal  is  perfected,  and  in  the  second 
instance  it  is  the  duty  of  the  broker  to  perfect  a  sale  upon 
the  prescribed  terms  submitted  to  him  by  the  principal  be- 
fore he  is  entitled  to  his  commission.  *  •  •  If  a  broker 
who  has  property  for  sale  is  instrumental  in  bringing  the 
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owner  of  the  property  and  a  purchaser  together,  and  a  sale 
or  an  exchange  is  effected  by  the  parties  in  interest,  the 
broker  will  be  entitled  to  his  commission.  *  *  *  In  Mis- 
souri, it  was  held  that  a  broker  who  introduced  a  purchaser 
to  his  principal,  or  gave  his  name,  so  a  sale  is  eflfected  by  the 
cimer,  though  on  diflferent  terms  than  first  contemplated, 
sQch  broker  is  entitled  to  his  commission.  Henderson  dk 
Jones  V.  Mace  [1896],  64  Mo.  App.  393.  If  we  keep  in  view 
the  distinction  between  a  contract  of  a  broker  to  make  a  sale 
of  his  principal's  property  upon  prescribed  terms,  and  his 
contract  to  furnish  his  principal  a  purchaser  to  whom  the 
principal  sells  upon  his  own  terms,  the  solution  of  the  ques- 
tion we  are  now  considering  becomes  easy.*' 

In  the  case  of  Provident  Trust  Co,  v.  Darrough  (1907), 
168  Ind.  29,  38,  78  N.  E.  1030,  the  Supreme  Court,  speaking 
of  §7463  Bums  1908,  Acts  1901  p.  104,  said:  "The 
manifest  purpose  of  the  statute  was  to  protect  owners  of 
real  estate  against  doubtful  and  conflicting  claims  for  serv- 
ices as  alleged  agents  in  connection  with  real  estate  sales. 
•  •  •  The  operation  of  the  statute  will  not  be  extended 
farther  than  necessary  to  make  its  spirit  and  purpose  ef- 
fective. *  * 

If  the  facts  averred  in  appellant's  complaint  be 

10.  true — and  for  the  purposes  of  the  demurrer  they  are 
so  admitted — ^to  relieve  appellee  from  the  payment  of 

the  commission  here  involved  would  be  to  permit  him  to 

defeat  and  defraud  the  appellant  of  a  commission  honestly 

earned.    The  statute  just  cited  was  enacted  to  pro- 

11.  tect  the  owners  of  real  estate  against  the  imposition 
and  fraud  of  real  estate  agents,  not  to  enable  them  to 

commit  such  fraud  and  imposition  against  such  agents. 

We  think  it  clear  that  the  court  erred  in  sustaining  .ap- 
pellee's demurrer  to  the  second  paragraph  of  amended  com- 
plaint.   The  judgment  is  therefore  reversed,  with  instruc- 
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tions  to  the  court  below  to  overrule  said  demurrer,  and  for 
any  other  proceedings  not  inconsistent  with  this  opinion. 
Felt,  C.  J.,  Myers,  Adams,  Ibach,  Lairy,  JJ.,  concur. 

Note.— Reported  in  98  N.  E.  82.  See»  also,  under  (1)  19  Gya  191, 
219;  (2)  9  Cye.  298;  (3)  9  Cyc.  299;  19  Cyc.  220;  (4)  9  Cyc  257; 
(5)  9  Cyc.  299;  (6)  9  Cyc.  717;  (7)  9  Cyc.  291;  (8)  9  Cyc.  722; 
(9)  9  Cyc.  722;  10  Cyc.  274;  (10)  31  Cyc.  333;  (11)  19  Cya  219. 
As  to  the  proof  of -employment  necessary  on  the  part  of  a  real  estate 
agent  suing  for  commission,  see  139  Am.  St  227.  As  to  the  neces- 
sity that  a  memorandum  within  the  statute  of  frauds  show  the 
parties  to  the  contract,  see  13  Ann.  Cas.  313.  On  the  question  what 
constitutes  employment  of  broker  which  will  entitle  him  to  commis- 
sions otherwise  earned,  see  27  L.  R.  A.  (N.  S.)  786. 


The  Regina  CJompany  v.  Galloway. 

[No.  7,547.    Piled  April  3,  1912.] 

1.  Tbial. — Reception  of  Evidencc—Ohjectiona, — Motion  to  Strike 
Out. — Where  a  witness  was  permitted  to  testifly  at  some  length, 
an  objection  to  his  testimony,  made  for  the  first  time  at  the 
close  thereof,  and  also  &  motion  to  strike  out  the  same,  which 
followed  a  ruling  on  the  objection,  and  was  based  on  the  same 
grounds  offered  in  support  of  the  objection,  were  each  correctiy 
overruled,    p.  93. 

2.  Justices  op  the  Peace. — Juriadictum. — Set-off. — Counterclaim.— 
Amound  of  Demand. — ^Where  a  set-off  or  counterclaim  for  un- 
liquidated damages  is  pleaded  in  an  action  before  a  Justice  of  the 
peace,  he  has  Jurisdiction,  if  the  defendant,  after  crediting  the 
plaintiflTs  demand,  does  not  claim  more  than  $200,  the  Jurisdiction 
in  such  cases  being  determined  by  the  damage  claimed,    p.  94. 

From  Greene  Circuit  Court;  Charles  E.  Henderson, 
Judge. 

Action  by  The  Regina  Company  aganst  John  W.  Gallo- 
way. From  a  judgment  for  defendant,  the  plaintiff  appeals. 
Affirmed. 

Daniel  W.  Mcintosh  and  Theo.  E.  Stinkard,  for  appel- 
lant. 

Oscar  E.  Bland  and  Henry  W.  Moore,  for  appellee. 
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Ibac£^  p.  J. — ^Appellant  sued  appellee  before  a  justice  of 
tiie  peace  on  four  notes  for  $25  each,  interest  and  attorneys' 
fees.  Appellee  filed  a  counterclaim,  in  which  he  pleaded 
that  the  notes  were  given  as  part  of  the  purchase  price  of  a 
musical  instrument  called  a  concerto;  that  appellant  had 
warranted  the  mechanical  construction  and  durability  of 
the  machine  for  one  year  from  the  date  of  sale ;  that  this 
warranty  had  failed;  that  appellee  had  already  paid  $275 
(or  the  concerto,  and  had  on  his  hands  a  worthless  machine, 
and  was  greatly  damaged  by  the  breach  of  warranty.  He 
demanded  judgment  for  $200  on  his  counterclaim,  and  ob- 
tained such  judgment.  Appellant  appealed  to  the  circuit 
courty  and  there  appellee  again  recovered  judgment  for 
$200. 

R.  A.  Mitchell  was  permitted  to  testify  at  some  length, 
and  at  the  close  of  his  testimony,  appellant's  couns^  ob- 
jected, for  the  first  time,  to  the  whole  of  his  testi- 

1.  mony,  giving  his  reasons,  and  on  his  objection  being 
overruled,  he  moved  to  strike  out  such  testimony  for 
the  same  reasons,  which  motion  the  court  overruled.  These 
rulings  of  the  court  are  assigned  as  error. 

The  rulings  were  correct.  "For  evidence  first  taken  at 
the  trialy  the  objection  to  a  fact  or  group  of  facts  must  be 
taken  at  the  moment  after  the  offeror  has  uttered  his  ques- 
tion or  otherwise  made  his  offer  of  the  fact;  except  that 
where  the  ground  of  the  objection  is  found  only  in  some 
feature  of  a  Mritness'  answer  which  could  not  have  been 
relied  upon  until  the  answer  was  made,  the  objection  may 
and  must  be  made  immediately  after  the  answer."  Wig- 
more,  Evidence  (Pocket  Code)  §74.  See,  also,  Crabs  v. 
Sickle  (1854),  5  Ind.  145;  Darnall  v.  Hazlett  (1859),  11 
Ind.  494;  Newlon  v.  Tyner  (1891),  128  Ind.  466,  27  N.  E. 
168,  28  N.  E.  59;  Cleveland,  etc.,  R.  Co.  v.  Wynant  (1893), 
134  Ind.  681,  34  N.  E.  569;  Swygari  v.  Willard  (1906), 
166  Ind.  25,  76  N.  E.  755 ;  Ewbank,  Ind.  Trial  Ev.  §258, 
and  eases  cited.     It  is  not  error  to  overrule  a  motion  to 
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strike  out  testimony,  when  such  testimony  has  been  admit- 
ted without  proper  objection,  if  opportunity  for  objeetion 
has  been  offered.  Newlon  v.  Tyner,  supra;  Cleveland,  etc., 
R.  Co,  V.  Wynant,  supra;  Wysor  Land  Co,  v.  Jones  (1900), 
24  Ind.  App.  451,  458,  56  N.  E.  46;  Ewbank,  Ind.  Trial  Ev. 
§258,  and  eases  cited;  cases  cited  under  ** Trial,"  9  Ind. 
Dig.  Ann.  §91. 

Appellant  moved  in  arrest  of  the  judgment,  on  the 
ground  that  the  justice  did  not  have  jurisdiction  of  the 
subject-matter,  and  as  he  had  no  jurisdiction,  the  circuit 
court  could  acquire  none.  This  motion  was  overruled,  and  it 
is  urged  that  such  ruling  was  erroneous. 

Where  a  set-off,  or  counterclaim  for  unliquidated 

2.  damages  is  pleaded,  the  justice  has  jurisdiction,  if 
the  defendant,  after  crediting  the  plaintiff's  demand, 
does  pot  claim  more  than  $200,  the  jurisdiction  in  such 
cases  being  determined  by  the  damage  claimed.  §§1721, 
1782  Burns  1908,  §§1433,  1491  R.  S.  1881;  Alexander  v. 
Peck  (1840),  5  Blackf.  308;  Oharkey  v.  Halstead  (1849),  1 
Ind.  389;  Murphy  v,  Evans  (1858),  11  Ind.  517;  Pate  v. 
Shafer  (1862),  19  Ind.  173;  Elgin  v.  Mathis  (1894),  9  Ind. 
App.  277,  279,  36  N.  E.  650;  Decker  v.  Graves  (1894),  10 
Ind.  App.  25,  37  N.  E.  550;  Broderick  v.  Andrews  (1908); 
135  Mo.  App.  57,  115  S.  W.  519;  Clancy  v.  Neumeyer 
(1889),  51  N,  J.  L.  299,  17  Atl.  154;  Martin  v.  Eastman 
(1901),  109  Wis.  286,  85  N.  W.  359;  Hay  good  v.  Boney 
(1894),  43  S.  C.  63, 20  S.  E.  803 ;  Bennett  v.  Forrest  (1895), 
69  Fed.  421;  Walcott  v.  McNew  (1901),  62  S.  W.  (Tex. 
Civ.  App.)  815. 

The  theory  of  defendant's  counterclaim  seems  to  be  that 
there  was  a  failure  of  consideration  for  the  notes  by  reascm 
of  the  failing  of  the  warranty,  and  that  appellee  was  dam- 
aged by  such  breach  of  warranty  to  the  amount  of  the  dif- 
ference between  the  value  of  the  machine  as  warranted  and 
its  actual  value.  Whether  the  counterclaim  be  construed  as 
alleging  that  nothing  was  due  on  the  notes,  and  demanding 
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damages  for  $200,  or  aa  admitting  the  validity  of  the  notes, 
and  demanding  $200  after  crediting  the  amount  thereof,  in 
either  ease  the  justice  would  have  jurisdiction,  for,  on 
either  theory,  only  $200  above  the  amount  due  the  plaintiff 
was  demanded.  The  justice  found  against  appellant  on  its 
cause  of  action,  and  for  appellee  on  his  counterclaim,  and 
rendered  judgment  for  $200  for  appellee,  and  in  so  doing 
acted  within  his  jurisdiction. 
Judgment  affirmed. 

Note. — ^Reported  in  98  N.  E.  81.  See,  also,  nnder  (1)  38  Cyc. 
1390,  1407 ;  (2)  24  Cyc.  476.  As  to  estoppel  on  a  party  to  complain 
of  evidence  admitted  through  his  failure  to  object,  see  130  Am.  Sc 
708, 


Thompson  et  al.  v.  Thompson  et  al, 

[No.  7,568.    Filed  April  3,  1912.] 

L  Afpeai^ — Briefs. — Failure  to  Comply  With  Court  Rule. — 
Waiver  of  Error. — ^Where  appellants*  brief  does  not  set  out  so 
much  of  the  record  as  fully  presents  the  errors  relied  on,  .with 
reference  to  the  page  and  line  of  the  transcript,  as  required  by 
rule  twenty-two,  such  errors  are  waived,    p.  96. 

2.  Appeal. — Motitm  for  Nuc  Trial. — Brief. — Where  the  overruling 
of  a  motion  for  a  new  trial  is  assigned  as  error,  api)ellants*  brief 
should  contain  so  much  of  the  record  as  shows  that  such  a  motion 
was  filed,  and  that  the  same  was  overruled  by  the  court  and  an 
exception  saved  to  such  ruling,  and  should  also  contain  a  copy  of 
the  motion,  or  its  substance,  with  reference  to  the  pages  and  lines 
of  the  transcript  where  the  entry  may  be  found,    p.  97. 

From  Marshall  Circuit  Court ;  Harry  Bernetha,  Judge. 

Action  by  William  C.  Thompson  and  another  against 
John  H.  Thompson  and  another.  From  a  judgment  for 
plaintiffis,  the  defendants  appeal.    Affirmed. 

S.  y.  Stevens  and  E.  C,  Martindale,  for  appellants. 
Harley  A.  Logan,  for  appellees. 

Laiby,  J. — In  the  year  1903,  William  C.  Thompson,  being 
the  owner  of  eighty  acres  of  land  in  Marshall  county,  deeded 
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the  same  to  his  son  John  H.  Thompson  and  Anna  L.  Thomp- 
son, husband  and  wife.  This  deed  was  made  subject  to  a 
mortgage  for  the  sum  of  $1,300  which  the  grantee  assumed 
and  agreed  to  pay  as  a  part  of  the  consideration.  The  deed 
also  contained  the  following  provision:  **The  grantor,  here- 
in William  C.  Thompson,  reserves  for  himself  individually 
the  right  and  privilege  of  residing  and  living  with  the 
grantees  herein  upon  said  described  real  estate  at  any  time 
he  may  select  during  his  lifetime.  Meaning  by  this  that  the 
grantor  herein  reserve  for  the  said  William  C.  Thompson, 
individually  the  right  and  privilege  of  making  his  home 
with  the  grantees  herein  or  any  subsequent  owner  of  said 
described  real  estate  during  the  said  William  C.  Thompson's 
life  time." 

In  the  year  1907  appellees  brought  this  action  to  set 
aside  the  deed  and  recover  possession  of  the  real  estate 
described  therein.  The  case  was  tried  below  on  the  issues 
formed  on  the  first  and  third  paragraphs  of  complaint,  and 
a  judgment  rendered  in  favor  of  appellees,  setting  aside  the 
deed.  There  was  also  a  judgment  in  favor  of  appellants  for 
$1,187.60  on  the  issues  formed  by  their  cross-complaint  and 
the  answer  thereto. 

The  errors  relied  on  for  reversal,  as  stated  in  the  brief  of 
appellants,  are  three  in  number:  (1)  The  court  erred  in 
overruling  the  separate  demurrer  of  appellants  to  the  first 
paragraph  of  complaint;  (2)  the  court  erred  in  overruling 
appellants'  separate  demurrer  to  the  third  paragraph  of 
complaint;  (3)  the  court  erred  in  overruling  appellants' 
motion  for  a  new  trial. 

Appellants  have  waived  the  first  two  specifications  of 

error  by  failing  to  set  out  in  their  brief  so  much  of  the 

record  a^  fully  presents  these  errors,  with  a  refer- 

1.  ence  to  the  pages  and  lines  of  the  transcript,  as  re- 
quired by  rule  twenty-two  of  this  court.  The  brief 
does  not  set  out  a  copy  of  the  demurrers,  and  does  not  state 
their  substance.     It  does  not  contain  a  statement  of  the 
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record  showing  that  such  demurrers  were  ever  filed,  or  that 
the  same  were  ruled  on  by  the  court,  or  that  such  rulings 
were  excepted  to  by  the  appellants.  Both  the  Supreme 
Court  and  this  court  have  held  frequently  that  this  amounts 
to  a  waiver  of  any  question  presented  by  the  demurrer. 
Chicago  Terminal,  eiCy  R,  Co,  v.  Walton  (1905),  165  Ind. 
253,  74  N.  E.  1090;  Perry,  etc,  Stone  Co.  v.  Wilson  (1903), 
160  Ind.  435,  67  N.  E.  183;  Miedreich  v.  Frye  (1908),  41 
Ind.  App.  317,  83  N.  E.  752;  Citizens  Nat.  Bank  v.  Alex- 
ander (1905),  34  Ind.  App.  596,  73  N.  E.  279. 

A  strict  enforcement  of  the  rules  would  preclude  us  from 

considering  any  question  sought  to  be  presented  by  the 

motion  for  a  new  trial.    The  brief  of  appellant  should 

2.  set  out  so  much  of  the  record  as  shows  that  such  a 
motion  was  filed,  and  that  the  same  was  overruled  by 
the  court  and  an  exception  saved  by  appellant  to  such  rul- 
ing, and  should  also  set  out  a  copy  of  the  motion,  or  give  its 
substance,  and  refer  to  the  pages  and  lines  of  the  trans- 
cript where  the  entry  may  be  found.  The  brief  filed  by  ap- 
pellant in  this  case  fails  to  comply  with  the  rules  in  any  of 
the  particulars  mentioned.  Under  the  head  of  points  relied 
on  for  reversal,  we  find  in  the  brief  a  statement  that  the 
motion  for  a  new  trial  was  based  on  two  grounds,  the  first, 
that  the  evidence  is  insufficient  to  sustain  the  finding  of  the 
court,  and  the  second,  that  the  verdict  is  contrary  to  law. 
While  under  the  rules  we  are  not  required  to  examine  the 
evidence,  we  have,  nevertheless,  taken  the  trouble  to  do  so, 
and  such  examination  has  convinced  us  that  the  record  con- 
tains evidence  to  support  the  finding,  and  that  such  finding 
is  not  contrary  to  law. 

The  judgment  of  the  trial  court  is  affirmed. 

Note.— Reported  In  98  N.  E.  7.    See^  also,  under  (1)  2  Cye.  1015 ; 
(2)  1913  Cyc.  Ann.  222. 
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Harting  v.  Vandalia  CJoal  Company. 

[No.  7,85G.     Filed  April  3,  1912.] 

1.  Appeal. — Reservation  of  Grounds. — Joint  Exceptions  to  Several 
Acts. — Error  Assigned  Only  on  One  Act, — Where,  for  the  purpose 
of  reconsidering  its  ruling  on  a  demurrer  to  tlie  complaint,  the 
trial  court  set  aside  the  submission  of  a  cause  to  the  Jury,  recon- 
sidered its  ruling  on  such  demurrer  and  sustained  the  same,  to 
all  of  which  acts  the  record  shows  a  joint  exception,  the  setting 
aside  of  the  submission  and  the  further  consideration  of  the  de- 
murrer were  but  preliminary  steps  to  the  ruling  on  the  demurrer, 
which,  if  erroneous,  was  the  one  act  harmful  to  the  plaintiff,  so 
that  an  assignment  of  error  based  only  upon  the  ruling  on  the  de- 
murrer properly  presented  the  question  of  the  sufficiency  of  the 
complaint  on  appeal,    pp.  99, 101. 

2.  Appeal. — Reservation  of  Grounds, — Exceptions  in  Gross. — As- 
signment of  Error, — ^The  rule  in  regard  to  exceptions  In  gross  has 
been  somewhat  relaxed  from  its  former  strictness,  but  not  to  the 
extent  of  abrogating  the  rule  that,  where  there  is  a  joint  excep- 
tion to  several  distinct  acts  or  conclusions  of  the  court  upon 
which  error  may  be  predicated,  clearly  shown  by  the  record,  an 
assignment  of  error  as  to  one  of  such  acts  presents  no  question  on 
appeal,    p.  100. 

S,  Masteb  and  Servant. — Coal  Mines, — Injury  to  Servant. — Action 
— Complaint. — In  an  action  by  the  widow  of  a  coal  mine  employe 
against  the  master  for  the  husband's  wrongful  death,  where  the 
theory  of  the  complamt  is  that  of  negligence  in  failing  to  perform 
Uie  duty  enjoined  by  the  statute  (§8597  Burns  1908,  Acts  1907  p. 
253)  to  make  the  mine  safe  as  therein  specified,  the  complaint 
must  state  a  cause  of  action  within  the  provisions  of  the  statute, 
p.  104. 

4.  Pleading. — Complaint. — Construction, — Inferences. — The  court 
will  not  indulge  in  inferences  and  speculation  In  support  of  a 
complaint,  nor  will  it  thus  destroy  the  effect  of  direct  and  posi- 
tive averments  to  render  an  otherwise  good  complaint  insuffi- 
cient,   p.  104, 

5.  Master  and  Servant. — Coal  Mines. — Injury  to  Servant. — Com- 
plaint.— Sufficiency. — In  an  action  to  recover  for  the  wrongful 
death  of  a  coal  mine  employe,  caused  by  falling  rock  and  slate 
from  the  roof  of  a  mine  entry,  where  the  complaint  averred  that 
decedent  was  employed  as  a  "jerryman",  whose  duty  it  was  to 
clean  up  loose  slate,  rock  and  debris  from  the  various  entries 
and  rooms  of  the  mine,  to  assist  in  putting  cars  on  the  track  in 
the  entf'ios  of  the  mine  and  to  lay  track  in  said  mine  and  to  per- 
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form  any  other  services  when  ordered  by  the  mine  boss  so  to 
do,  and  that  by  reason  of  defendants  failure  to  make  the  roof 
or  overhead  portions  of  the  mine  safe,  the  injury  occurred,  the 
IM-ozimate  cause  of  the  injury  is  shown  to  have  been  the  de- 
fendant's failure  to  perform  its  statutory  duty  of  making  the 
roof  or  overhead  portions  of  the  mine  safe,  and  the  complaint 
was  not  insufficient  as  against  a  demurrer  based  on  the  theory 
that  it  showed  an  assumption  of  risk  by  the  decedent    p.  105. 

From  Knox  Circuit  Court;  Orlando  H,  Cobb,  Judge. 

Actioii  by  Lena  Harting  against  the  Vandalia  Coal  Com- 
pany. From  a  judgment  for  defendant^  the  plaintifiE  ap- 
peals.   Reversed, 

John  A,  Riddle  and  Gilbert  H.  Hendren,  Jr.,  for  appel- 
lant. 
John  T,  Hays  and  Will  H.  Hays,  for  appellee. 

Felt,  C.  J. — ^Appellant  brought  this  action  against  the 
appellee  in  the  Greene  Circuit  Court  to  recover  damages  for 
the  death  of  her  husband  while  in  the  employ  of  appellee. 

A  demurrer  to  appellant's  amended  complaint  was  over- 
ruled, and  a  change  of  venue  taken  to  the  Knox  Circuit 
Court.  After  the  trial  was  begun,  the  case  was  taken  from 
the  jury,  the  ruling  on  the  demurrer  to  the  amended  com- 
plaint reconsidered,  and  the  demurrer  sustained.  Appellant 
refused  to  plead  further,  and  now  appeals  from  the  judg- 
ment rendered  against  her. 

The  error  assigned  and  relied  on  is  **  sustaining  the  de- 
murrer to  the  amended  complaint.''  Appellee  insists  that 
the  assignment  presents  no  question  for  decision  by 
1.  this  court.  The  record  entry  showing  appellant's 
exception  to  the  ruling  on  the  demurrer  is  as  follows : 
"This  court  now  sets  aside  the  submission  of  this  cause  to 
the  jury  and  reconsiders  the  former  ruling,  overruling  the 
demurrer  to  the  amended  complaint,  and  this  court  now  sus- 
tains said  demurrer  to  the  amended  complaint  herein,  to  all 
of  which  the  plaintiff  objects  and  excepts." 

It  is  the  contention  of  appellee  that  the  setting  aside  of 
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the  submission  of  the  cause  to  the  jury,  the  reconsideration 
of  the  ruling  on  the  demurrer  to  the  amended  complaint, 
and  the  sustaining  of  said  demurrer  constitute  three  separ 
rate  aflBrmative  acts  of  the  court;  that  appellant's  excep- 
tion is  joint,  and  her  separate  assignment  of  error  presents 
no  question. 

The  rule  in  regard  to  exceptions  taken  in  gross  has 

2.    been  somewhat  relaxed  from  its  former  strictness,  and 
a  more  liberal  rule  is  now  applied. 

In  Whiiesell  v.  Strickler  (1907),  167  Ind.  602,  78  N.  E. 
845,  several  defendants  joined  in  a  separate  and  several 
demurrer,  which  was  overruled,  **to  which  ruling  of  the 
court  the  defendants  object  and  except."  On  appeal,  each 
made  a  separate  assignment  of  error,  which  was  questioned, 
but  held  sufficient,  and  some  former  decisions  holding  to  the 
contrary  disapproved.  On  page  609  the  court  said:  '*In 
identifying  the  question  appealed,  it  is  plain  that  the  rules 
of  procedure  should  be  strictly  construed,  in  fairness  to  the 
trial  court,  if  for  no  better  reason,  but,  as  in  this  case,  when 
two  or  more  persons  desire  to  take  the  same  step,  but  to  act 
separately,  and  for  convenience  unite  in  presenting  one 
paper,  and  the  court  by  a  single  action  rules  against  all,  the 
exceptions  to  the  ruling  as  recorded  by  the  clerk  should  be 
liberally  construed  with  a  view  of  according  an  appropriate 
exception  to  each  exceptor.  And  such  exception  should  be 
allowed  unless  incompatible  with  the  record.  "When  an 
appellant  excepts  to  a  ruling  for  the  purpose  of  presenting 
it  to  a  court  of  review,  it  should  at  least  be  presumed  that 
his  exception  was  intended  to  be  in  the  capacity  and  rela- 
tion that  would  make  it  effective." 

In  Honey  v.  Guillaume  (1909),  172  Ind.  552,  555,  88  N. 
E.  937,  it  is  stated:  *'It  may  be  said,  wdth  respect  to  such 
matters,  that,  when  the  record  clearly  shows  what  was  in- 
tended by  the  court  and  parties,  a  party  cannot  be  deprived 
of  his  right  of  exception  by  the  inapt  use  of  words  by  the 
court  in  announcing  a  ruling,  or  the  clerk  in  recording  the 
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same  Whiiesell  v.  Stnckler  (1907),  167  Ind.  602  [78  N. 
E.  845],  119  Am.  St.  524;  Bessler  v.  Laughlin  (1907),  168 
InA  38  [79  N.  E.  1033] ;  Bedford  Quarries  Co.  v.  Bough 
(1907),  168  IimL  671  [80  N.  E.  529],  14  L.  R.  A.  (N.  S.) 
418." 

The  question  in  the  case  at  bar  is  different  from  that  in 
the  foregoing  eases,  but  the  principle  involved  is  the  same, 
and  the  liberal  rule  announced  is  equally  applicable  here. 
In  some  of  tiiose  cases  it  was  a  question  of  an  apparent 
joint  exception  by  several  parties  and  a  separate  assignment 
of  error  by  each ;  while  here  it  is  a  question  of  an  apparent 
joint  exception  to  several  acts  followed  by  an  assignment 
based  on  only  one  of  those  acts. 

We  do  not  understand  the  foregoing  cases  to  abrogate  the 
role  that  where  there  is  a  joint  exception  to  several  distinct 
acts  or  conclusions  of  the  court  on  which  error  may  be  pred- 
icated, clearly  shown  by  the  record,  that  an  assignment  of 
error  as  to  one  of  such  acts  presents  no  question  on  appeal. 
Davis  V.  Seybold  (1901),  27  Ind.  App.  510,  61  N.  E.  743; 
Terre  Haute,  etc.,  B.  Co.  v.  McCorkle  (1895),  140  Ind.  613, 
G16,  40  N,  E.  62;  Pittsburgh,  etc.,  B.  Co.  v.  Wilson  (1904), 
34  Ind.  App.  324,  72  N.  E.  666. 

The  rule  stiU  holds  that  it  is  the  same  questions  that  were 
ruled  on  by  the  trial  court,  presented  here  in  substantially 
the  same  way,  that  are  reviewable  on  appeal. 

But  the  later  decisions  are  not  so  exacting  in  holding 
strictly  to  form,  where  the  court  can  from  the  record  ascer- 
tain that  the  assigned  error  does  in  fact  present  the 

1.  identical  question  ruled  on  by  the  trial  court,  though 
defective  in  statement.  In  this  case  it  is  apparent 
from  the  record  that  the  ruling  upon  the  demurrer  was  the 
one  act  of  the  court  to  which  exception  was  taken  and  re- 
lied upon  as  error  by  appellant  and  that  it  was  so  under- 
stood by  appellee. 

Thq  withdrawal  of  the  submission  and  the  further  con- 
sideration of  the  demurrer,  were  but  preliminary  steps  to 
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the  ruling  upon  the  demurrer.  We  do  not  hold  that  error 
may  not  in  some  instances  be  predicated  on  the  action  of  the 
court  in  setting  aside  the  submission  of  a  cause  after  trial 
has  begun,  but  here  there  is  nothing  in  the  order-book 
entry  showing  the  action  of  the  trial  court  and  appellant's 
exception  thereto,  to  indicate  any  act  harmful  to  appellant 
other  than  that  of  sustaining  the  demurrer,  unless  it  be  the 
form  or  inapt  language  of  the  entry.  Form  without  sub- 
stance is  of  no  avail.  Here  no  reason  appears  for  setting 
aside  the  submission,  except  that  it  was  a  proper  preliminary 
step  to  the  ruling  on  the  demurrer,  which  act,  if  erroneous, 
was  the  one  harmful  to  appellant. 

We  therefore  hold  that  the  assignment  presents  the  ques- 
tion of  the  sufficiency  of  the  amended  complaint. 

The  amended  complaint  charges  in  substance  that  appel- 
lee is,  and  was  on  February  6,  1907,  an  Indiana  corporation 
engaged  in  the  business  of  mining  coal;  that  it  had  in  its 
employ  more  than  ten  men;  that  one  of  its  said  employes 
was  Charles  Harting,  who  was  the  husband  of  appellant; 
that  he  was  so  employed  and  worked  as  a  *'jerryman,** 
**  whose  duty  it  was  to  clean  up  loose  slate,  rock  and  debris, 
from  the  various  entries  and  rooms  of  said  mine,  to  assist  in 
putting  cars  on  the  track  in  the  entries  of  said  mine  wher- 
ever they  would  run  off  the  same  and  to  lay  track  in  said 
mine  and  to  perform  any  other  services  when  ordered  by  the 
defendant's  mine  boss  so  to  do."  That  it  was  the  duty  of 
the  defendant,  by  and  through  its  mine  boss,  to  see  that  all 
loose  coal,  slate  and  rock  overhead  in  the  entries  in  its  said 
mine,  wherein  the  miners  of  said  defendant,  including  said 
Harting,  had  to  travel  to  and  from  their  work,  were  taken 
down  or  carefully  secured,  and  to  see  that  the  various  work- 
ing places  and  traveling  ways  of  its  servants  in  said  mine 
were  reasonably  safe  and  free  from  danger  of  slate  and  rock 
falling;  that  appellee  wholly  failed  so  to  do,  and  negligently 
failed  and  neglected  to  place  sufficient  props,  crossbys  or 
other  artificial  support  under  such  slate  and  rock  in  the 
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entry  and  passageway  into  which  sad  Harting  was  sent  by 
the  boss  in  charge  of  said  mine;  that  on  said  day  while 
said  Harting  was  in  the  employ  of  said  defendant,  he  was 
ordered  by  appellee's  mine  boss  to  go  through  a  certain 
entry  in  said  mine,  to  clean  up  certain  rock  which  had 
fallen  therein  in  another  and  distant  part  of  said  mine ;  that 
while  passing  through  said  entry,  in  obedience  to  said  order, 
a  large  amount  of  rock  and  slate  in  the  roof  of  said  entry 
suddenly  gave  way,  caved  in  and  fell  upon  said  Harting 
thereby  instantly  killing  him;  that  said  Harting 's  death 
was  caused  wholly  by  the  fault  and  negligence  of  appellee 
in  failing  to  perform  its  said  duty  and  see  that  all  loose 
coal,  slate  and  rock  overhead  in  said  entry,  into  which  said 
Harting  was  sent,  as  aforesaid,  were  taken  down  or  care- 
fully secured,  and  while  he  was  in  the  exercise  of  due  care 
and  caution;  that  there  was  nothing  in  the  appearance  of 
said  roof  to  indicate  to  said  Harting  the  immediate  danger 
of  the  same  falling  on  him;  that  the  roof  of  said  entry 
where  said  Harting  was  killed,  as  aforesaid,  could  have  been 
propped  or  made  secure  without  interfering  with  the  free 
use  of  the  same. 

Appellee  contends  that  the  amended  complaint  is  insuffi- 
cient, because  it  shows  that  decedent  was  employed  as  a 
"jerryman,"  "whose  duty  it  was  to  clean  up,"  etc.;  that 
the  duty  of  the  boss  to  make  the  mine  safe,  as  required  by 
the  statute  (Acts  1905  p.  65,  §§11,  12,  §§8579,  8580  Bums 
1908)  is  performed  by  and  through  a  ''jerryman*';  that 
decedent's  duty  under  his  employment  was  that  of  making 
the  mine  safe  for  other  employes,  and  he  therefore  assumed 
the  risk  incident  to  such  employment,  and  his  widow  cannot, 
on  that  account,  recover  in  this  action;  that  she  does  not 
come  within  the  provisions  of  the  statute;  that  the  com- 
plaint is  bad  because  its  averments  are  in  the  form  of  re- 
citals. 

The  theory  of  the  complaint  is  that  of  negligence  in  fail- 
ing to  perform  the  duty  enjoined  by  the  statute,  to  make  the 
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mine  safe  as  therein  specified.    To  be  sufficient  against 

3.  the  demurrer  it  must  appear  that  appellant's  com- 
plaint states  a  cause  of  action  within  the  provisions  of 

the  statute.  §8597  Burns  1908,  Acts  1907  p.  253 ;  Laporte 
Carriage  Co.  v.  Sullender  (1905),  165  Ind.  290,  297,  75  N. 
E.  270;  Zeller,  McClellan  &  Co,  v.  Vinardi  (1908),  42  Ind. 
App.  232,  237,  85  N.  E.  378 ;  Davis  v.  Mercer  Lumber  Co. 
(1905),  164  Ind.  413,  421,  73  N.  E,  899. 

Without  discussing  the  complaint  in  detail,  it  may  be  con- 
ceded that  it  contains  some  recitals  and  unnecessary  repeti- 
tions, but  after  eliminating  the  recitals,  it  still  contains  a 
sufficient  charge  of  the  violation  of  a  statutory  duty  by 
appellee. 

The  contention  most  earnestly  presented  and  relied  on  to 
show  its  insufficiency  is  that  the  facts  averred  show  that  the 
decedent  by  his  employment  assumed  the  particular  risk 
which  caused  his  death.  Appellee  asserts  'Hhat  Harting's 
employment  was  that  of  making  safety  for  the  miners, 
•  *  *  that  of  a  'jerryman'  *  *  *  not  under 
the  protection  of  the  statute."  Appellee  lays  great 
stress  upon  the  duties  of  a  **jerryman,**  and  contends 
that  such  employe  '4s  engaged  always  and  at  all  times  and 
everywhere  in  making  and  keeping  places  safe." 

The  proposition  of  law  relied  on  by  appellee  is  not  dis- 
puted. The  question  therefore  depends  on  the  effect  and 
meaning  of  the  averments  of  the  complaint  relative  to  the 
employment  and  duties  of  decedent. 

This  court  cannot  judicially  know  that  the  duties  of  a 

''jenyman"  include  all  that  appellee  asserts.    The  term  has 

no  generally  defined  meaning  warranting  such  con- 

4.  elusion,  and  the  complaint  states  definitely  what  his 
duties  were  in  this  case.    These  averments  show  that 

he  was  employed  to  clean  up  coal,  rock  and  debris  after  they 
were  down,  and  there  is  no  averment  that  shows  that  he  was 
employed  to  do  anything  necessary  to  make  the  roof  or  over- 
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head  portions  of  the  mine  safe.  To  give  the  complaint  the 
meaning  appellee  reads  into  it,  requires  us  to  indulge  in  in- 
ference and  speculation  as  to  the  duties  of  a  **  jerry  man". 
This  we  cannot  do  in  support  of  a  complaint,  nor  can  we,  by 
inference,  destroy  the  effect  of  direct  and  positive  aver- 
ments, to  render  an  otherwise  good  complaint  insuflScient. 

The  complaint  shows  the  proximate  cause  of  the  death  of 

appellant's  husband  to  have  been  the  failure  of  appellee  to 

perform  the  statutory  duty  of  making  the  roof  or 

5.  upper  portion  of  the  entries  or  passageways  of  the 
mine,  safe,  and  does  not  show  that  decedent's  employ- 
ment required  him  to  perform  this  kind  of  work,  or  that  he 
was  so  engaged  when  MUed.  The  averments  show  that  he 
lost  his  life  by  the  falling  of  the  insecure  overhead  rock  and 
coal  in  the  entry  through  which  he  was  passing  while  dis- 
charging the  duties  of  his  employment. 

We  therefore  conclude  that  the  complaint  does  not  show 
that  decedent,  by  his  employment,  assumed  the  risk  due  to 
the  unsafe  and  insecure  condition  of  the  overhead  portions 
of  the  entries  in  the  mine  in  which  he  was  employed,  and  the 
demurrer  thereto  should  have  been  overruled.  Diamond 
Block  Coal  Co.  v.  Cuthbertson  (1906),  166  Ind.  290,  76  N.  E. 
1060;  Davis  Coal  Co.  v.  Polla7id  (1902),  158  Ind.  607,  62 
N.  E.  492,  92  Am.  St.  319 ;  United  States  Cement  Co.  v. 
Cooper  (1909),  172  Ind  599,  606,  88  N.  E.  69;  Cleveland, 
etc.,  B.  Co.  V.  Powers  (1909),  173  Ind,  105,  114,  88  N.  E. 
1073,  89  N.  E.  485;  Paul  Mfg.  Co.  v.  Racine  (1909),  43  Ind. 
App.  695,  699,  88  N.  E.  529. 

The  other  grounds  mentioned  by  appellee,  for  affirmance 
of  the  judgment,  are  purely  technical  and  insufficient. 

The  judgment  is  therefore  reversed,  with  instructions  to 
the  lower  court  to  overrule  the  demurrer  to  the  amended 
complaint,  and  for  further  proceedings  in  accordance  with 
this  opinion. 

Note.— Reported  In  98  N.  E.  132.  Seev  also,  under  (1)  2  Cyc. 
089;  (2)  2  Cyc.  986,  988;  (3)  13  Cyc.  340;  (4)  31  Cyc.  78;  (5)  20 
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Cyc.  1397.  As  to  liability  of  a  mine  owner  Incurred  through  his 
negligence  in  case  of  injury  to  his  servant,  see  87  Am.  St  579. 
As  to  the  liability  of  a  mine  owner  to  a  servant  for  injuries  caused 
by  the  falling  of  tlie  roof  of  the  mine,  see  Ann.  Cas.  1912B  577. 


Chicago  and  Erie  Railroad  Company  v.  Chaney, 

[No.   7.450.     Filed   January   26,    1912.      Rehearing   denied   April 

3,  1912.] 

1,  Railroads. — Injury  to  Animals  on  Tracks. — Complaint, — The- 
ory.— Allegations. — ^To  be  good  on  the  theory  that  animals  injured 
on  defendant's  railroad  track  entered  upon  the  track  at  a  iwint 
where  the  defendant  was  required  to  fence,  the  complaint  should 
allege  that  the  railroad  was  not  fenced  at  such  point    p.  109. 

2.  Railroads. — Injury  to  Animals  on  Tracks. — ycgliycnt  Operation 
of  Train. — Complaint. — Failure  to  Allege  Where  Animals  Entered 
on  Tracks. — In  an  action  against  a  railroad  company  for  Injury 
to  a  team  of  horses,  a  complaint  alleging  that  while  said  animals 
were  on  the  defendant's  track  the  defendant  so  negligently  ran 
and  operated  Its  cars  and  locomotive  that  the  same  were  run 
against,  upon  and  over  said  animals,  and  that  the  same  were  In- 
jured without  fault  of  the  plaintiff,  was  Insufficient  In  failing 
to  allege  that  the  animals  entered  upon  the  track  at  a  highway 
or  street  crossing,  or  at  some  point  where  the  law  imposed  on 
defendant  the  duty  of  giving  the  statutory  signals  and  otherwise 
operating  Its  train  with  care.    pp.  109,  111. 

3w  Pleading. — Ambiguities. — Construction. — Demurrer. — ^A  plead- 
ing tested  by  demurrer,  must  stand  or  fall  upon,  Its  own  aver- 
ments, Independent  of  any  apparent  strength  or  weakness  given  to 
Its  theory  by  other  parts  of  the  record,  and  where  doubt,  am- 
biguity or  uncertainty  arises  upon  such  pleading,  the  construc- 
tion to  be  adopted  by  the  court  Is  that  against  the  pleader,  p.  Ill 

4.  Pleading. — Complaint. — Sufficiency. — ^To  be  sufficient  to  with- 
stand a  demurrer,  a  complaint  should  aver  every  fact  essential 
to  the  cause  of  action,    p.  111. 

5.  Railroads. — Injury  to  Animals. — Negligent  Operation  of  Train. 
— Complaint. — Causal  Connection  Between  Negligence  and  Injury. 
— In  actions  to  recover  for  Injury  to  animals  caused  by  the  negli- 
gent (^;)eratlon  of  a  train,  It  must  appear  from  the  facts  directly 
averred  in  the  complaint,  that  there  was  some  connection  In  the 
way  of  cause  and  effect  between  the  acts  of  negligence  complained 
of  and  the  Injury  alleged  to  have  resulted  therefrc«L    p.  111. 

6.  Railroads.— 7ny«ry  to  Animals.^Obstruction  of  Crossing. — 
Complaint.— Sufflciency.^In  an  action  against  a  railroad  com- 
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pany  to  recover  for  injurj'  to  animals,  where  plaintiff  alleged  tHat 
defendant  negligently  and  unlawfully  allowed  a  freight  train 
to  remain  standing  across  a  street  without  leaving  any  space 
across  said  street,  and  that  by  reason  thereof  plalntifTs  horses 
entered  upon  the  tracks  of  said  railway,  and  that  while  they  were 
upon  said  tracks  the  defendant  negligently  ran  its  train  upon 
and  over  them,  the  averments,  to  make  the  complaint  good  on 
that  theory,  must  be  sufficient  to  show  that  the  obstruction  to  the 
street  crossing  was  the  cause  of  the  animals  being  upon  the 
track  when  they  were  Injured,    p.  112. 
7.    Aff£Al. — Overruling  Demurrer  to  Bad  Paragraph  of  Complaint 
— Verdict, — Where  there  was  some  evidence  to  support  the  theory 
of  a  bad  paragraph  of  complaint,  so  that  it  does  not  clearly  ap- 
pear that  the  verdict  rests  upon  a  paragraph  that  was  sufficient, 
the  overruling  of  a  demurrer  to  such  bad  paragraph  is  reversible 
error,    p.  113w 

Prom  Starke  Circuit  Court;  F.  J.  Vurpillat,  Judge. 

Action  by  John  Chaney  against  the  Chicago  and  Erie 
Railroad  Company.  From  a  judgment  for  plaintiflE,  the 
defendant  appeals.    Reversed. 

Ulric  Z.  Wiley,  Arthur  H,  Jones,  W.  0.  Johnson  and 
Peters  d&  Peters,  for  appellant. 
William  J.  Reed,  for  appellee. 

HoTTEL,  J. — Suit  by  appellee  against  appellant  to  recover 
damages  for  injury  to  a  team  of  horses,  caused  by  the  al- 
leged negligence  of  appellant. 

Issues  were  joined^  and  the  cause  tried  by  a  jury,  which 
returned  a  general  verdict  for  appellee  in  the  sum  of  $200, 
and  answers  to  a  series  of  interrogatories. 

Appellant's  motions  for  judgment  on  the  answers  to  the 
interrogatories  and  for  a  new  trial  were  overruled,  and  this 
appeal  taken. 

ErrorB  presenting  the  sufficiency  of  each  of  the  para- 
graphs of  complaint,  and  the  ruling  on  the  motion  for  new 
trial,  are  assigned  and  relied  upon. 

The  first  paragraph  of  amended  complaint,  omitting  the 
formal  parts,  alleges,  in  substance,  that  on  October  5,  1907, 
plaintiff  was  the  owner  of  a  team  of  horses,  a  buggy  and  a 
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set  of  harness,  of  the  value  of  $200,  which  horses  were 
bitched  to  said  buggy,  **  which  animals  so  hitched  as  afore- 
said, on  said  day,  on  account  of  the  carelessness  and  negli- 
gence  of  the  defendant  in  the  management  of  its  cars  went 
and  entered  upon  the  tracks  of  said  railway,  without  any 
fault  on  the  part  of  this  plaintiff.  And  this  plaintiff  says 
that  while  the  said  property  was  on  defendant's  tracks  the 
defendant  so  carelessly  and  negligently  ran  and  operated  its 
cars  and  locomotive  that  the  same  were  run  against^  upon 
and  over  the  said  animals,  buggy  and  harness,  whereby  and 
by  reason  of  the  same,  one  of  said  horses  was  killed  and  the 
other  crippled,  maimed  and  injured,  and  the  buggy  and 
harness  destroyed  in  said  county,  and  without  any  fault  of 
said  plaintiff,"  etc. 

The  second  paragraph  avers  that  defendant  had  "laid  and 
maintained  a  main  track  and  a  side  track  over  and  across 
Main  street  in  Ora,  Starke  County,  Indiana,  over  which  said 
locomotive  and  cars  were  run.  That  defendant  on  said  date 
negligently  and  unlawfully  suffered,  permitted  and  allowed 
a  freight  train  to  remain  standing  across  said  Main  street 
without  leaving  any  space  across  said  street,  and  thereby 
obstructing  the  same.**  Then  follows  the  allegation  of  own- 
ership of  said  horses,  etc.,  and  that  ''by  reason  of  said  cross- 
ing being  obstructed,  a&  aforesaid,''  the  horses  went  and 
entered  upon  the  tracks  of  said  railway,  without  any  fault 
on  the  part  of  appellee;  that  while  said  property  was  on 
said  tracks,  ''said  defendant  so  carelessly  and  negligently 
ran  and  operated  its  locomotive  and  cars,  that  the  same  were 
run  upon  and  over  said  animals  *  *  *  all  in  said  coun- 
ty, and  without  any  fault  of  said  plaintiff." 

The  first  question  presented  is  the  sufficiency  of  each  of 
these  paragraphs  of  complaint.  It  will  be  observed  from  the 
allegations  of  each  paragraph  that  it  nowhere  appears  in 
either  where  appellee's  team  entered  on  appellant's  railroad* 
track.    So  far  as  shown  by  the  allegations  of  the  complaint, 
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il  may  have  wandered  on  the  track  through  an  open,  private 
gate  along  such  railroad. 

It  is  alleged  in  the  first  paragraph,  in  effect,  **tliat  said 
horses  so  hitched  to  said  buggy  on  account  of  the  careless- 
ness and  negligence  of  the  defendant  in  the  manage- 

1.  ment  of  its  cars  went  and  entered  upon  the  track  of 
said  railway."  From  these  allegations  it  would  ap- 
pear that  appellee  was  possibly  relying  on  the  fact  that  such 
animals  ^^went  and  entered'^  on  the  track  at  a  point  where 
the  company  was  required  to  fence,  and  had  failed  to  do  so, 
but  if  saeli  be  the  theory  of  this  paragraph,  it  is  clearly  bad, 
because  of  the  failure  to  aver  that  the  railroad  was  not 

« 

fenced  at  the  point  where  the  animals  entered.  LouisvUle, 
etc.,  B.  Co.  V.  Qoodhar  (1885),  102  Ind.  596,  3  N.  E.  162; 
Louisville,  etc.,  B.  Co.  v.  Thomas  (1886),  106  Ind.  10,  5  N. 
E.  198;  LomsviUe,  etc.,  B.  Co.  v.  Quade  (1883),  91  Ind. 
295. 

If  this  paragraph  can  be  said  to  be  good  at  all,  it  must  be 

because  of  the  later  averments  charging  that  **the  defendant 

80  carelessly  and  negligently  ran  and  operated  its 

2.  cars  and  locomotive  that  the  same  was  run  against, 
upon  and  over  the  said  animals,  buggy  and  harness 

whereby,"  etc. 

Appellee  relies  on  the  case  of  Ohio,  etc.,  B.  Co.  v.  Cray- 
craft  (1892),  5  Ind.  App.  335,  32  N.  E.  297,  as  authority  for 
the  sufficiency  of  the  above  allegations.  That  case  does  not 
contain  the  identical  allegation  of  the  first  paragraph  here 
involved,  as  counsel  for  appellee  insist,  and  we  think  a  dis- 
tinction might  be  drawn  between  the  charge  of  negligence 
in  the  two  cases;  but  in  view  of  the  conclusion  reached  on 
ihe  other  feature  of  the  case,  we  deem  it  unnecessary  to 
dwell  on  such  distinction. 

It  is  sufficient  to  say  in  this  connection,  that  the  case  last 
cited  is  authority  only  to  the  extent  of  holding  that  the  lan- 
guage of  the  complaint  in  that  case  was  **a  sufficient  allega- 
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tion  of  the  particular  act  of  negligence  complained  of."  The 
complaint  in  that  case  was  not  objected  to  on  the  ground 
that  it  did  not  allege  or  show  where  the  animals  entered  the 
track,  and  this  question  was  not  therefore  presented  to,  or 
determined  by  the  court. 

In  view  of  the  allegation  of  negligence  on  which  this  first 
paragraph  in  the  case  at  bar  proceeds,  it  becomes  important 
and  necessary  to  show  where  the  animals  entered  on  appel- 
lee 's  track.  It  would  be  only  in  case  the  animals  entered  at 
a  highway  or  street  crossing,  or  at  some  point  where  the  law 
imposed  on  the  railroad  company  the  duty  of  giving  the  stat- 
utory signals,  and  otherwise  operating  its  train  with  care, 
that  the  negligent  operating  and  running  of  the  train  could 
be  said  to  be  such  negligence  as  would  furnish  the  causal  re- 
lation necessary  in  such  cases  between  the  negligence  charged 
and  the  resulting  injiuy.  If  the  animals  entered  the  track 
at  a  point  where  appellant  owed  the  duty  of  fencing,  and 
had  failed  to  fence,  the  negligent  operation  of  the  train 
would  be  wholly  unimportant,  because  the  sole  and  only 
negligence  which  furnishes  the  cause  of  action  in  such  a 
case  is  the  failure  to  fence  in  violation  of  the  statute.  On 
the  other  hand,  if  the  animals  entered  the  track  through  some 
open  gate  at  a  private  crossing,  where  the  company  owed  no 
duty  of  keeping  the  same  closed,  the  mere  negligent  opera- 
tion of  the  train  would  not  make  appellant  liable,  because  in 
such  case  liability  exists  only  where  there  is  an  intentional, 
wilful  killing  of  or  injury-  to  such  animals. 

It  seems  apparent,  therefore,  in  view  of  said  allegations  of 
negligence,  charged  by  appellee,  that  it  was  necessaay,  in 
order  that  he  might  show  the  causal  relation  between  such 
negligence  charged  and  the  injurj^  to  his  animals,  that  he 
should  have  alleged  that  such  animals  entered  on  appel- 
lant's tracks  at  a  highway  or  street  crossing,  or  at  some  point 
where  they  would  not  be  trespassing  animals,  and  where  the 
company  owed  them  the  duty  of  giving  signals,  and  other- 
wise operating  its  train  with  care. 
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Appellee  seems  to  take  it  for  granted  that  this  first  para- 
graph of  complaint  shows  an  entry  of  said  horses  on  the 
track  at  the  street  crossing,  but  no  such  allegation  appears  in 
said  paragraph,  nor  does  the  inference  that  such  is  the  fact 
nece^arily  follow  from  the  other  averments. 

A  pleading  tested  by  demurrer,  must  stand  or  fall  on  its 

own  averments,  independent  of  any  apparent  strength  or 

weakness  given  to  its  theory  by  other  parts  of  the 

3.  record,  and  where  doubt,  ambiguity  or  uncertainty 
arises  on  such  pleading,  the  construction  to  be  adopted 

by  the  court  is  that  against  the  pleader.  Pittsburgh,  etc,  B. 
Co,  v.  Moore  (1899),  152  Ind.  345,  359,  53  N.  E.  290,  44  L. 
R.  A.  638;  Cincinnati,  etc,  R,  Co.  v.  Smock  (1893),  133 
Ind.  411,  4d7,  33  N.  E.  108;  Shenk  v.  Stahl  (1905),  35  Ind. 
App.  493,  501,  74  N.  E.  538;  Heintz  v.  Mueller  (1898),  19 
Ind.  App.  240,  248,  49  N.  E.  293. 

The  plaintiff  must,  in  his  complaint,  to  make  it  sufficient 

to  withstand  demurrer,  aver  every  fact  essential  to  his  cause 

of  action.     Malott  v.  Sample   (1905),  164  Ind.  645, 

4.  651,  74  N.  E.  245;   Louisville,  etc.,  B,  Co.  v.  Corps 
(1890),  124  Ind.  427,  429,  24  N.  E.  1046,  8  L.  R. 

A.  636. 

In  actions  of  this  character,  it  must  appear,  from  the  facts 
directly  averred  in  such  complaint,  that  there  was  some  con- 
nection in  the  way  of  cause  and  effect  between  the 

5.  acts  of  negligence  complained  of  and  the  injury  al- 
leged to  have  resulted  therefrom.    Laporte  Carriage 

Co.  v.  Sullender  (1905),  165  Ind.  290,  300,  75  N.  E.  270; 
City  of  Logansport  v.  Kihm  (1902),  159  Ind.  68,  72,  64  N. 
E.  595,  and  cases  cited;   McElwaine-Bichards  Co.  v.  Wall 
(1902),  159  Ind.  557,  562,  65  N.  E.  753;   Davis  v.  Mercer 
Lumber  Co.  (1905),  164  Ind.  413,  425,  73  N.  E.  899. 
In  the  case  under  consideration  such  causal  relation  be- 
tween the  negligence  charged  in  said  first  paragraph 
2.    of  complaint  and  the  injury  resulting  therefrom  could, 
under  the  law,  be  present  only  in  case  the  appellee's 
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horses  entered  defendant's  tracks  at  a  street  or  high- 
way crossing,  or  at  some  point  where  said  company  owed  to- 
ward such  horses  the  duty  of  giving  the  statutory  signals, 
and  otherwise  ''operating  its  train  with  care,**  and  such 
averment  being  absent  from  this  paragraph,  it  necessarily 
follows  that  the  same  is  not  sufficient  to  withstand  a  de- 
murrer. 

What  we  have  said  with  reference  to  the  first  paragraph 
applies  with  equal  force  to  the  second,  in  so  far  as  it  pro- 
ceeds on  the  theory  that  the  negligent  operation  of  appel- 
lant's locomotive  and  cars  was  the  proximate  cause  of  the 
injury  to  appellee's  property.  In  fact,  if  the  allegations  of 
this  paragraph  be  construed  most  strongly  against  the  plead- 
er, as  the  law  requires,  the  alleged  obstruction  to  the  cross- 
ing, which  by  other  averments  was  shown  to  be  a  train, 
would  have  prevented  the  team 's  getting  on  the  track  at  the 
crossing. 

There  is,  however,  another  element  of  negligence  charged 

in  this  paragraph,  which,  if  properly  charged,  would  make 

this  paragraph  good,  viz.:     That  defendant  negli- 

6.  gently  and  unlawfully  suffered,  permitted  and  allowed 
a  freight  train  to  remain  standing  across  said  main 
street,  without  leaving  any  space  across  said  street,  and  that 
by  reason  thereof  the  horses  **went  and  entered  upon  the 
tracks  of  said  railway.*'  To  make  this  paragraph  good  on 
this  theory,  the  averments  must  be  sufficient  to  show  that  the 
obstruction  to  such  crossing  was  the  cause  of  the  horses 
being  on  the  track  when  they  were  injured,  otherwise  the 
causal  connection  between  the  negligence  charged  and  the 
injury  complained  of  would  not  be  shown. 

If  it  can  be  said  that  the  averments  of  this  paragraph  are 
sufficient  to  show  that  the  alleged  obstruction  to  the  cross- 
ing caused  the  horses  then  and  there  to  enter  on  the  track, 
and  while  so  on  the  track,  as  a  result  of  said  obstruction, 
they  were  run  over  by  appellant's  locomotive  and  cars,  we 
think  that  a  causal  connection  between  the  obstruction  to 
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the  crofiBing  and  the  injury  would  be  shown,  and  that  the 
paragraph  would  be  good  on  this  theory.  To  say  the  leasts 
the  language  of  this  paragraph  in  this  respect  is  open  to  un- 
certainty and  ambiguity,  and  in  view  of  the  fact  that  the 
case  must  be  reversed  on  the  ruling  of  the  court  on  the  first 
paragraph,  we  suggest  that  this  paragraph  should  be  made 
more  certain,  and  proceed  on  some  definite  theory. 

There  was  some  evidence  tending  to  show  a  negligent  op- 
eration by  appellant's  servants  of  the  train  that  ran  over 
said  animals,  in  that  they  failed  to  blow  the  whistle 

7.  for  said  crossing,  and  to  give  the  signals  required  by 
statutCL  This  court  cannot  therefore  say  that  the 
T^dict  of  the  jury  may  not  have  been  predicated  on  such 
negligence.  The  overruling  of  a  demurrer  to  a  bad  para- 
graph of  complaint  will  not  be  harmless  error,  unless  it 
clearly  appears  from  the  record  that  the  decision  of  the 
court  or  the  verdict  of  the  jury  rests  on  a  paragraph  that  is 
sufficient.  Bradshaw  v.  Van  Winkle  (1892),  133  Ind.  134, 
32  N.  E.  877;  Pyle  v.  Peyton  (1896),  146  Ind.  90,  44  N.  E. 
925;  BoonvtUe  Nat.  Bank  v.  Blakey  (1906),  166  Ind.  427, 
76  N.  E.  529. 

The  judgment  below  is  therefore  reversed,  with  instruc- 
tions to  the  court  below  to  sustain  the  demurrer  to  said  first 
paragraph  of  complaint,  with  leave  to  appellee  to  amend 
said  paragraph,  and  for  such  further  proceedings  as  may  be 
consistent  with  this  opinion. 

Note.— Reported  in  97  N.  E.  181.  See^  also,  under  (1)  33  Cyc. 
1262;  (2)  33  Cyc.  1265;  (3)  31  Cyc.  81,  322;  (4)  31  Cyc.  100; 
(5)  33  Qrc.  1258;  (6)  33  Cyc.  1257;  (7)  1913  Cyc.  Ann.  3372.  As 
to  a  railroad  company's  duty  to  fence  In  prevention  of  Injury  to  live 
stock,  see  21  Am.  St  289.  On  the  question  of  the  constitutionality 
of  statutes  requiring  railroad  company  to  fence  tracks  and  build 
cattle  guards,  see  31  L.  R.  A.  (N.  S.)  861.  As  to  the  measure  of 
care  of  railroad  company  to  maintain  fence  once  constructed,  see 
11  U  R.  A.  (N.  S)  228.  The  question  of  the  liability  for  injury 
to  stock  other  than  by  trains,  because  of  breach  of  statutory  duty 
to  fence,  Is  discussed  in  87  L.  R.  A.  (N.  S.)  1181. 
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Granger  et  al,  v.  Boswinkle. 

[No.  7,157.    Filed  January  3,  1912.    Rehearing  denied,  January  31, 
1912.     Transfer  denied  April  4,  1912.] 

1.  Justices  of  the  Peace. — Action  on  Bond. — Nature, — Complaint, 
^— An  action  on  tlie  bond  of  a  justice  of  the  peace  is  an  action 
ed?  contractu,  and  to  entitle  plaintiff  to  recover  he  should  allege 
and  prove  a  breach  of  some  duty  imposed  by  the  terms  of  the 
bond  upon  which  the  suit  was  predicated,    p.  116. 

2.  Justices  of  tue  I*eace. — Action  on  Bond, — lAability  for  Acta 
of  Special  Constable, — The  liability  of  a  Justice  of  the  peace  and 
the  sureties  on  his  official  bond  for  the  acts  of  a  special  constable 
in  assaulting  and  beating  another,  must  be  predicated  upon  the 
general  condition  of  the  bond  providing  that  the  Justice  shall 
faithfully  discharge  his  duties  as  such,  together  with  the  pro- 
visions of  §§1727,  1728  Bums  1908,  §§1439,  1440  R.  S.  1881,  which 
provide  the  duties  and  liability  of  a  justice  of  the  peace  in  the 
matter  of  the  appointment  of  a  special  constable,    p.  117. 

3.  Justices  of  the  Peace. — Action  on  Bond, — Breach  by  Act  of 
Special  Constable, — Complaint. — Sufficiency, — A  complaint  to  re- 
cover on  the  bond  of  a  justice  for  injuries  inflicted  by  a  special 
constable,  was  insufficient,  which  did  not  allege  that  the  defend- 
ant justice  of  the  peace  himself  mac^  the  appointment  of  such 
constable  in  a  particular  cdse,  and  that  In  such  particular  case 
he  issued  and  directed  to  such  constable  the  warrant  under 
which  he  was  acting'  at  the  time  of  inflicting  the  injury,    p.  117. 

4.  Justices  of  the  Peace. — Action  on  Bond. — Liability  for  Acts  of 
Special  Constable, — Criminal  Cause. — Section  1939  Bums  190S, 
Acts  1905  p.  584,  §71,  authorizing  Justices  of  the  peace  to  appoint 
special  constables  in  criminal  causes  in  the  same  manner  as  in 
civil  cases,  in  no  way  provides  for  any  liability  against  a  Justice 
of  the  peace  on  account  of  any  such  appointment,  and  there  being 
no  other  statute  creating  a  liability  in  such  case,  an  action,  which 
is  predicated  solely  upon  the  acts  of  a  special  constable  ap- 
pointed in  a  criminal  cause,  cannot  be  maintained  against  a  Jus- 
tice of  the  peace  on  his  official  bond.    p.  119. 

From  Newton  Circuit  Court ;  C.  W.  Hartley,  Judge. 

Action  by  Matt.  Boswinkle  against  Andrew  Granger,  ex- 
justice  of  the  peace,  and  others.  From  a  judgment  for 
plaintiff,  the  defendants  appeal.    Reversed. 

George  A.  Williams,  for  appellants. 

Dwyer  &  Robinson  and  John  H.  Q-illeit,  for  appellee. 
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HoTTEL,  J. — This  is  a  suit  on  the  bond  of  a  justice  of  the 
peace.  The  justice,  his  sureties  and  a  special  constable  were 
fill  made  defendants  to  the  suit,  and  are  now  appellaats  in 
this  court.  The  alleged  breach  of  the  bond  charged  grew 
out  of  an  alleged  unlawful  assault  and  battery  committed  on 
appellee  Boswinkle  by  such  special  constable  appointed  by 
such  justice. 

The  conirplaint  is  in  two  paragraphs,  the  bond  being  made 
an  exhibit  with  each.  Demurrers  were  filed  to  each  parsr 
graph  and  overruled,  and  exception  saved  as  to  each  ruling. 

The  cause  was  put  at  issue  by  an  answer  in  general  denial, 
trial  by  a  jury,  and  a  verdict  for  appellee  in  the  siun  of 
$225,  Judgment  on  the  verdict,  motion  for  new  trial  over- 
ruled, and  appeal  to  this  court. 

The  errors  assigned  present  the  question  of  the  sufficiency 
of  llie  complaint  and  each  of  the  paragraphs  thereof,  both 
by  an  original  assignment,  that  the  facts  stated  therein  are 
not  sufficient,  and  by  separate  assignment  of  error  calling  in 
question  the  ruling  on  the  demurrer  as  to  each  paragraph. 
The  ruling  on  the  motion  for  new  trial  is  also  assigned  as 
error. 

It  is  first  insisted  by  appellants  that  their  demurrer  to 
each  paragraph  of  the  complaint  should  have  been  sustained 
on  the  second  ground  thereof,  viz.,  because  the  action  is  not 
prosecuted  in  the  name  of  the  State  of  Indiana  on  the  relar 
ticm  of  the  party  interested. 

Section  253  Bums  1908,  §253  E.  S.  1881,  provides  as  fol- 
lows: **  Actions  upon  official  bonds,  and  bonds  payable  to 
the  state,  shall  be  brought  in  the  name  of  the  State  of 
Indiana,  upon  the  relation  of  the  party  interested.*' 

Appellee  concedes  that  the*  case  should  be  prosecuted  in 
the  name  of  the  State  on  the  relation  of  the  interested  party, 
and  insists  that  by  leave  of  court  he  was  permitted  to  amend 
his  complaint  in  this  regard,  and  that  he  did  so  amend,  and 
that  the  action  was  thereafter  prosecuted  in  the  name  of  the 
State  on  the  relation  of  Matt.  Boswinkle.     The  condition 
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of  the  record  is  not  satisfaotory  on  this  question,  but  the 
conclusion  whioh  we  have  reached  as  to  the  sufficiency  of 
this  complaint,  on  its  merits  renders  unnecessary  the  deter- 
mination of  this  question. 

The  first  paragri^h  of  this  complaint  is  short,  and  is  as 
follows:  *' Plaintiff  herein,  complains  of  the  defendants 
herein,  and  alleges:  That  on  the  second  day  of  April,  1908, 
the  defendant  Andrew  Granger  was  duly  appointed  Justice 
of  the  Peace  for  Lincoln  Township,  Newton  County,  Indi- 
ana. That  on  the  18th  day  of  April,  1908,  he,  with  James 
Craig  and  Frank  M.  Fuller,  other  defendants  herein,  as  his 
sureties,  executed  his  bond,  as  such  Justice,  in  the  penal  sum 
of  two  thousand  dollars  ($2,000)  a  copy  of  which  is  filed 
herewith  and  made  a  part  of  this  complaint,  and  on  April 
19,  1908,  duly  qualified  and  entered  upon  the  duties  of  his 
office.  That  during  his  term  of  office,  to  wit,  on  the  17th  day 
of  July,  1908,  Fred  Fuller,  one  of  the  defendants  herein, 
while  acting  as  special  Constable  for  said  defendant  Andrew 
Granger,  Justice  of  the  Peace,  aforesaid,  having  been  ap- 
pointed, duly  and  legally  qualified  therefor,  which  appoint- 
ment was  entered  upon  the  docket  of  said  Justice,  by  virtue 
of  a  warrant  of  arrest  issued  to  said  Fred  Fuller  as  said 
Special  Constable  he  neglected  his  duty  and  proceeded  illeg- 
ally as  foUows:  He  assaulted  and  beat  the  plaintiff  herein, 
striking  plaintiff  on  the  head  several  heavy  blows  with  a 
dangerous  weapon,  to  wit,  a  'black  jack,'  and  rudely  pushed 
and  roughly  handled  plaintiff  and  wounded  him,  while 
plaintiff  was  without  fault.  Whereby  plaintiff  became,  and 
is,  and  for  a  long  time  will  be,  shocked,  hurt  and  humiliated, 
suffering  anguish  of  mind,  and  was  otherwise  greatly  hurt, 
bruised  and  wounded,  to  his  damage  two  thousand  dollars 
($2,000)  for  which  he  demands  judgment." 

This  is  an  action  ex  contractu,  and  to  entitle  the  appellee 
to  recover,  it  was  necessary  that  he  should  allege  and 

1.  prove  a  breach  of  some  duty  imposed  by  the  terms  of 
the  bond  on  which  the  suit  was  predicated.     There 
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is  not,  of  coarse,  in  the  bond  itself  an  express  or  specific 

eondition  providing  for  liability  on  account  of  the  breach 

here  charged,  bnt  such  liability,  if  it  exist  at  all  in  a  case  of 

this  character,  must  be  predicated  on  the  general 

2.  condition  of  the  bond  which  provides  that  said  Grang- 
er **  shall  faithfully  discharge  his  duties  as  such  Jus- 
tice," together  with  the  provisions  of  the  statute  which  pro- 
vide the  duties  and  liability  of  a  justice  of  the  peace  in  the 
matter  of  the  appointment  of  a  special  constable.  The  sec- 
tions of  the  statute  which  prescribe  these  duties  are  §§1727, 
1728  Bums  1908,  §§1439,  1440  R.  S.  1881,  controlling  civil 
procedure  before  justices  of  the  peace,  and  §1939  Burns 
1908,  Acts  1905  p.  584,  §71,  under  criminal  procedure  be- 
fore justices.  The  provisions  of  these  sections  are  as  fol- 
lows: 1727.  ''Whenever  there  shall  be  no  constable  con- 
venient, and  in  the  opinion  of  the  justice  an  emergency  ex- 
ists for  the  immediate  services  of  one,  such  justice  may  ap- 
point a  special  constable  to  act  in  a  particular  cause;  and 
shall  note  such  apx)ointment  in  such  cause  on  the  docket,  and 
shall  direct  process  to  him  by  his  name ;  and  such  constable, 
80  appointed,  shall  discharge  the  duties,  receive  the  fees, 
and  have  the  powers,  in  such  cause,  appertaining  to  the 
office. ' '  1728.  *  *  The  justice  appointing  such  constable  shall, 
with  his  sureties,  be  liable  on  his  official  bond  for  any  neglect 
of  duty  or  illegal  proceedings  by  such  constable  in  such 
cause. ' '  1939.  *  *  Special  constables  may  be  appointed  under 
like  circumstances,  havii^  like  powers  and  being  subject  to 
like  liabilities,  as  in  civil  cases." 

The  bond  and  these  sections  of  the  statute  furnish  the  only 

grounds  or  conditions  on  which  liability  in  this  case  can  be 

predicated.    This  being  true,  it  seems  that  the  cita- 

3.  tion  of  these  sections  of  the  statute,  in  connection  with 
the  foregoing  copy  of  the  first  paragraph  of  the  com- 
plaint, ought  to  be  sufficient  to  indicate  that  error  was  com- 
mitted in  overruling  the  demurrer  to  said  paragraph. 

It  will  be  observed  that  this  statute,  authorizing  the  appoint- 
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ment  of  special  constables  by  justices  of  the  peace,  expressly 
lijnits  the  power  of  the  appointment,  and  authorizes  the 
same  only  where  there  is  no  constable,  and  an  emergency  ex- 
ists, and  then  the  appointment  shall  be  in  the  particular 
cause,  and  in  fixing  the  liability  of  the  justice  on  his  oflScial 
bond,  for  the  neglect  of  such  constable,  the  statute  expressly 
limits  the  liability  to  the  **  neglect  of  duty  or  illegal  pro- 
ceedings by  such  constable  in  such  cause." 

The  complaint  in  such  a  case  must  allege,  among  other 
things,  that  the  justice  of  the  peace,  against  whom  the 
action  is  prosecuted,  himself  made  the  appointment  of  the 
special  constable;  that  he  (the  justice)  made  such  appoint- 
ment during  his  term  of  oflSce  in  a  particular  case,  that  he 
issued  and  directed  to  such  special  constable  a  warrant  in 
such  case  for  the  arrest  of  the  injured  party  on  whose  rela- 
tion the  suit  is  brought,  and  that  in  serving  such  warrant  so 
issued  tn  such  case  such  constable  neglected  his  duty,  or 
illegally  proceeded,  setting  out  the  facts  relied  on  as  consti- 
tuting the  neglect  of  duty  or  illegal  proceedings. 

There  is  in  this  paragraph  no  averment  that  Granger, 
justice  of  the  peace,  appointed  Fuller,  special  constable  in 
any  particular  case,  and,  in  fact^  no  positive  allegation  that 
said  Granger  appointed  such  special  constable,  or  that  such 
justice  issued  to  him  the  warrant  under  which  he  was  acting, 
or  that  the  warrant  was  directed  to  such  constable,  or  that  it 
was  issued  in  the  particular  case  in  which  such  special  con- 
stable was  appointed.  This  paragraph  is  in  other  respects 
uncertain  and  ambiguous  in  its  averments,  but  the  aver- 
ments indicated  as  omitted  are  so  clearly  essential  and  neces- 
sary to  a  good  complaint  in  an  action  of  this  character  that 
we  deem  further  comment  thereon  unnecessary. 

The  second  paragraph  of  complaint,  while  not  being  open 
to  all  the  objections  that  might  be  urged  against  the  first 
paragraph,  is,  for  the  reasons  indicated,  clearly  insufficient 
as  against  demurrer. 

But  there  is  a  still  more  important  reason  for  holding  both 
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these  paragraphs  of  complaint  bad.  The  defects  above  sug- 
gested might  be  cured  by  amendment,  but  if  we  be 

4.  correct  in  our  notion  as  to  the  other  infirmity  of  these 
paragraphs,  no  amendment  can  cure  the  same,  so 
long  as  they  proceed  on  their  present  theory.  Both  para- 
graphs of  this  complaint  are  predicated  on  the  theory  that  a 
justice  of  the  peace  is  liable  on  his  bond  for  the  acts  of  a 
special  constable  appointed  by  him  in  a  criminal  cause,  the 
same  as  he  would  be  for  the  acts  of  such  constable  so  ap- 
pointed in  a  civil  cause.  This  can  be  true  only  in  case  there 
is  an  express  statute  so  providing,  because,  as  above  indi- 
cated, thore  is  no  provision  of  the  bond  that  would  make  him 
liable,  and  in  such  cases  liability  must  be  found  in  the  bond 
itself,  or  in  the  statutory  provisions  defining  the  duties,  obli- 
gations and  liabilities  of  such  officer.  Hawkins  v.  Thomas 
(1892),  3  Ind.  App.  399,  29  N.  E.  157.  See,  also,  Urmsto7i 
V.  State,  ex  rcL  (1880),  73  Ind.  175;  Bowers  v.  Fleming 
(1879),  67  Ind.  541;  Detroit  8av.  Bank  v.  Ziegler  (1882), 
«  ilich.  157, 13  N.  W.  496,  43  Am.  St.  456. 

The  only  provision  to  be  found  on  this  subject  under  the 
criminal  procedure  is  §1939,  supra.  It  will  be  observed  that 
the  constable  alone  is  mentioned  in  this  section,  and  his 
powers  and  liabilities  alone  are  defined.  This  section  author- 
izes the  appointment  of  such  constable  in  the  same  manner 
as  in  civil  cases,  and  therefore  gives  to  a  justice  of  the  peace 
the  right  to  make  such  appointment ;  but  further  than  this, 
the  section  in  noway  affects  a  justice  of  the  peace.  It  in 
noway  attempts  to  provide  for  or  fix  any  liability  against 
such  justice  of  the  peace  on  account  of  such  appointment. 

It  follows,  therefore,  that  there  can  be  no  liability  of  a 
justice  of  the  peace  on  his  official  bond,  predicated  solely 
upon  the  acts  of  a  special  constable  appointed  by  9uch  jus- 
tice of  the  peace  in  a  criminal  cause. 

For  the  reasons  above  stated,  the  court  erred  in  overruling 
the  demurrer  to  each  paragraph  of  said  complaint. 

The  judgment  is  therefore  reversed,  with  instructions  to 
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the  court  below  to  sustain  the  demurrer  to  each  paragraph 
of  the  complaint,  and  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 

Note.— Reported  In  96  N.  B.  208.  See,  also,  under  (1)  5  Cyc. 
826;  (3)  24  Cyc.  430;  (4)  1913  Cyc.  Ann.  2675.  As  to  the  minis- 
terial acts  of  a  Justice  of  the  peace  toe  which  his  sureties  are 
liable,  see  91  Am.  St.  574. 


New  v.  Jackson. 

[No.  6,957.    Filed  June  0,  1911.     Rehearing  denied  November  16, 
1911.     Transfer  denied  April  4,  1912.] 

1.  Appeal. — Briefs, — Attacking^  Sufficiency  of  Complaint, — Where 
there  is  no  assignment  of  error  which  presents  the  question  of 
the  sufficiency  of  a  complaint,  attacking  its  sufficiency  in  appel- 
lant's brief  is  of  no  avail,    p.  123. 

2.  Appeal. — Presenting  Question  of  Erroneous  Instructions. — 
Briefs, — Only  such  instructions  as  are  pointed  out  as  objection- 
able in  the  points  and  authorities  in  appellant's  brief  wiU  be 
considered  on  appeal,    p.  123. 

3.  TaiAL. —  Instructions, —  Fraudulent  Representations, —  Elements 
Omitted, — Omissions  Covered  by  Other  Instructions, — ^In  an  ac- 
tion for  damages  for  fraud  perpetrated  in  an  exchange  of  prop- 
erty, no  error  was  committed  in  giving  an  instruction  not  pur- 
porting to  include  all  the  principles  of  law  that  enter  into  fraud- 
ulent representations,  but  which  was  in  accord  with  such  prin- 
ciples in  so  far  as  it  made  the  attempt  to  Include  them,  nor  in 
giving  instructions  which  simply  undertook  to  define  the  charac- 
ter of  the  misrepresentation  that  constitutes  fraud,  without  at- 
tempting to  include  all  the  elements  necessary  to  a  recovery,  but 
in  each  of  which  the  principles  declared  were  correct,  where 
other  instructions  were  given  which  correctly  covered  all  omis- 
sions complained  of  and  on  wtiich  appellant  was  entitled  to  have 
an  instruction,    p.  123. 

4.  Fbaud. — Elements, — Knowledge  That  Representations  Are  False, 
— Instructions. — ^Tt  is  not  a  necessary  element  of  fraud  that  one 
making  representations  has  knowledge  that  they  are  false,  and, 
in  an  action  to  recover  damages  for  fraud  perpetrated  in  ex- 
change of  property,  instructions  which  told  the  jury  that  before 
plaintiff  was  entitled  to  recover  he  must  show  that  the  repre- 
sentations charged  were  made  for  the  fraudulent  purpose  of  in- 
ducing plaintiff  to  make  the  trade  in  question,  were  not  errone- 


NOVEMBER  TERM,  1911.  121 

New  r.  Jackson — 50  Ind.  App.  120. 

oos  for  failure  to  include  that  plaintiff  must  show  tliat  defend- 
ant knew  tfae  represaitations  to  be  false,    p.  124. 

5t  Affeal. — Brief.— atatenient  That  Instruction  is  ^'Fatally  Er- 
roneaus'\ — Objection  Not  Available. — ^Where  the  ooly  ground  of 
objection  to  an  Instruction  stateil  by  appelUmt  in  his  points  and 
authorities  is  that  it  was  "fatally  erroneous,"  the  objection  is  too 
indefinite  and  uncertain  and  therefore  not  available,    p.  127. 

CL  Fraudulent  Repbesentations. — Fraud  in  Exchange  of  Prop- 
erty.— Action  for  Damages. — Instructions. — Instruction  Embody- 
ing Complaint. — Objection  That  Complaint  Omits  a  Material  Alle- 
gation.— ^In  an  action  for  damages  for  fraud  perpetrated  in  an 
exchange  of  property,  where  an  instruction  given  by  the  court 
contained  the  allegations  of  the  complaint  set  out  in  detail,  and 
told  the  Jury  that  the  complaint  and  the  general  denial  formed 
tlie  issue  it  was  to  try,  and  was  followed  by  a  further  instruction 
that  un#er  the  issue  thus  formed  the  plaintiff  was  required  to 
prove  all  of  the  material  averments  of  the  complaint  by  a  fair 
preponderance  of  the  evidence,  and  where  such  complaint  alleged 
in  detail  the  representations  made  by  defendants  as  to  the  qual- 
ity, character,  productivity  and  value  of  the  farm  and  other  prop- 
erty wliich  defendant  ttaded  to  plaintiff,  and  alleged  that  de- 
fendant referred  plaintiff  to  persons  whom  he  had  procured  to 
make  the  same  representations,  all  of  which  representations  were 
false  and  upon  all  of  which  plaintiff  relied,  such.  Instructions 
were  not  open  to  the  objection  that,  as  to  the  value  of  the  prop- 
erty at  the  time  defendant  traded  same  to  plaintiff,  the  com- 
plaint contained  no  averment  the  proof  of  which  would  entitle 
plaintiff  to  recover,    p.  127. 

7.  FEAua — Fraudulent  Representations  as  to  Value  of  Property. — 
Effect. — Where  a  vendor  knows  that  a  vendee  is  wholly  ignorant 
of  the  value  of  the  property  and  is  relying  upon  the  vendor's  rep- 
resentation as  to  its  value,  and  such  representation  is  made,  not 
as  a  mere  expression  of  opinion,  but  as  a  statement  of  fact  known 
by  the  vendor  to  be  untrue,  such  a  statement  is  a  representation 
by  which  the  vendor  is  bound,    p.  129. 

8.  Fraud. — Fraudulent  Repi'esentations. — Opinion* — Statement  of 
Fact. — Question  for  Jury. — In  an  action  to  recover  for  fraudulent 
representations  made  in  an  exchange  of  property,  It  was  for  the 
Jury  to  determine  under  proper  instructions,  whether  the  repre- 
aoitations  made  as  to  the  value  of  the  property  were  merely  the 
expressions  of  an  opinion  or  affirmation  of  facts  to  be  relied 
xxpon.    p.  i29. 

9.  Appeal. — TriaU — Misconduct, — Presumptions  as  to  Regularity. — 
Where  alleged  error  is  presented  relating  to  the  misconduct  of 
the  Jury,  and  it  appears  from  the  record  that  such  misconduct 
occurred  after  the  Jury  had  retired  to  consider  their  verdict, 
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and  that  on  being  advised  of  the  same  the  court  called  the-Jurj- 
into  the  court  room  and  instructed  it  as  to  such  misconduct,  it 
will  be  presumed,  in  the  absence  of  a  showing  to  the  contrary, 
that  the  proceedings  of  the  trial  court  were  regular  and  that 
both  parties  to  the  action  were  present  either  in  person  or  by 
some  of  their  attorneys  when  such  action  was  taken,    p.  130. 

10.  Appeal. — 'Trial, — Misconduct  of  Jury. — Record. — To  make  ob- 
jections to  the  misconduct  of  the  Jury  available,  the  record  must 
show  that  neither  appellant  nor  his  counsel  had  knowledge  of 
the  alleged  misconduct  before  the  jury  returned  its  verdict;  or, 
in  case  they  had  such  knowledge,  a  sufficient  excuse  for  tlieir 
failure  to  interpose  seasonable  objections  to  such  misconduct 
must  be  shown,    p.  131. 

11.  Trial. — Misconduct  of  Jury. — Knowledge. — Waiver. — ^Where 
appellant  knew  of  the  misconduct  of  the  jury  in  time  to  present  a 
motion  to  withdraw  the  submission  of  the  cause  to  the  Jury,  but 
failed  to  do  so,  he  cannot  thereafter,  on  account  of  such  miscon- 
duct, avoid  the  effect  of  a  verdict  against  him.    p.  131. 

12.  Appeal. — Review, — Verdict, — Sufficiency  of  Evidence. — ^Where 
there  was  evidence  supporting  the  verdict  on  all  questions  ma- 
terial and  necessary  to  a  recovery  by  appellee,  the  verdict  will 
not  be  disturbed  on  the  question  of  the  sufficiency  of  the  evi- 
dence,   p.  132. 

From  Henr^r  Circuit  Court ;  Ed.  Jackson,  Judge. 

Action  by  Thomas  A.  Jackson  against  Thomas  H.  New. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

William  Ward  Cook,  Charles  H.  Cook,  William  A.  Hough, 
Mark  E.  Forkner  and  George  D.  Forkner,  for  appellant. 

James  E.  McCullough,  William  C.  Welborn  and  Eugene 
H.  Bundy,  for  appellee. 

HOTTEL,  J. — ^Action  for  damages  for  alleged  fraud  perpe- 
trated by  appellant  on  appellee  in  the  exchange  and  trade  of 
certain  properties.  The  cause  was  tried  by  jury,  on  a  com- 
plaint in  one  paragraph,  and  an  answer  in  general  denial. 
There  was  a  general  verdict  and  judgment  for  appellee  in 
the  sum  of  $2,600.  Appellant  filed  motion  for  new  trial, 
which  was  overruled  and  exception  saved. 

Appellant,  in  his  brief,  insists  that  the  complaint  omits 
material  allegations,  but  no  error  is  assigned  which  pre- 
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gents  to  this  court  any  question  as  to  its  sufficiency. 

1.  The  only  error  assigned  and  presented  by  appellant's 
brief  is  the  overruling  of  the  motion  for  a  new  trial. 

The  first  ground  of  the  motion  for  new  trial,  reUed  on  and 

presented  by. appellant  under  his  points  and  authorities, 

relates  to  errors  which  appellant  insists  were  commit- 

2.  ted  by  the  court  below  in  the  giving  of  instructions. 
Only  such  instructions  as  are  pointed  out  in  the 

points  and  authorities  as  objectionable  will  be  considered  by 
this  court  on  appeal.  Knapp  v.  State  (1907),  168  Ind.  153, 
163,  79  N.  E.  1076;  Inland  Steel  Co.  v.  Smith  (1907),  168 
Ind  245,  252,  80  N.  E.  538. 

Instruction  number  one,  given  at  request  of  appellee,  of 

which  appellant  makes  complaint,  is  practically  a  copy  of 

language  used  by  the  Supreme  Court  in  the  case  of 

3.  Fremel  v.  Miller  (1871),  37  Ind.  1,  17,  10  Am.  Rep. 
62,  where  the  court  announces  as  applicable  to  fraud- 
dent  representations  four  separately  numbered  "principles 
of  law  *  *  *  fairly  and  logically  deducible  from  the 
*  *  *  authorities. '*  The  instruction  here  complained  of 
does  not  attempt  nor  purport  to  include  all  the  principles, 
that  enter  into  fraudulent  representations,  but  in  so  far  as 
it  makes  such  attempt  it  is  in  perfect  accord  with  said  prin- 
ciples announced  in  said  case.  The  principles  announced  in 
this  case  have  been  approved  in  many  of  the  more  recent 
cases;  and  in  the  case  of  Krewson  v.  Cloud  (1873),  45  Ind. 
273,  the  Supreme  Court,  in  referring  to  objections  made  to 
the  complaint  and  instructions  given  in  the  case  last  men- 
tioned, used  the  following  language,  which  is  very  applicable 
to  the  repeated  objections  urged  by  appellant  to  instruc- 
tions in  this  case.  "The  second  paragraph  of  the  complaint 
and  the  instructions  given  are  in  exact  accord  with  the  prin- 
ciples of  law  enunciated  by  this  court  in  Frenzel  v.  Miller 
[1871],  37  Ind.  1  [10  Am.  Rep.  62].  It  would  be  a  useless 
waste  of  time  to  attempt  to  restate  and  reexamine  the  ques- 
tions so  fully  considered  in  that  case.    AVe  are  entirely  satis- 
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fied  with  such  ruling,  and  have  adhered  to  it  in  several  sub- 
sequent cases." 

Appellee's  instructions  numbered  two,  three  and  foVi  ob- 
jected to,  simply  undertake  to  define  the  character  of  thfi 
misrepresentation  that  will  constitute  frauds  and  do  not 
attempt  to  include  all  the  necessary  elements  to  a  recovery. 
The  principles  declared  in  each  are  supported  by  the  deci- 
sions of  the  Supreme  Court,  as  announced  in  the  following 
cases:  Bay  v.  Baker  (1905),  165  Ind.  74,  88,  74  N.  E.  619; 
Laidla  v.  Loveless  (1872),  40  Ind.  211,  216,  217;  Peter  v. 
Wright  (1855),  6  Ind.  183;  BetheU  v.  BetheU  (1883),  92 
Ind.  318,  326,  327;  Parish  v.  Thurston  (1882),  87  Ind.  437, 
438. 

Appellant  objects  to  these  several  instructions  on  account 
of  certain  alleged  omissions,  and  cites  a  number  of  cases 
which  correctly  hold  that  where  an  instruction  undertakes  to 
tell  the  jury  just  what  is  necessary  in  order  to  maintain  an 
action  or  defense,  it  must  be  complete  as  well  as  correct. 
We  recognize  this  rule  as  correct,  and  our  holding  with  ref- 
erence to  the  instructions  here  considered  is  in  no  sense  in 
conflict  therewith.  Neither  of  the  instructions  in  question 
attempts  to  state  the  entire  law  of  the  case,  nor  the  facts  nec- 
essary to  entitle  appellee  to  a  recovery,  nor  do  we  think  it 
can  be  said  that  either  attempts  to  state  every  element  that 
enters  into  and  constitutes  fraud.  In  so  far  as  each  of  said 
instructions  attempts  to  state  the  law  of  the  case,  applicable 
to  the  particular  element  of  fraud  discussed  therein,  each 
instruction  correctly  states  the  same,  and  other  instructions 
given  correctly  cover  all  omissions  complained  of,  on  which 
appellant  was  entitled  to  an  instruction. 

Counsel  urge  against  these  instructions  generally,  that 

they  omit  an  important  element  necessary  to  be  proven  to 

constitute  fraud,  viz.,  the  element  of  knowledge  on  the 

4.    part  of  appellant  that  the  representations  made  were 

false.    But,  under  the  holdings  of  this  court  and  the 

Supreme  Court,  this  is  not  a  necessary  element  of  fraud. 
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Kirkpainck  v.  Reeves  (1889),  121  Ind.  280-282,  22  N.  E. 
139;  Prenzel  v.  Miller,  supra;  Roller  v.  Blair  (1884),  96 
Ind  203,  205 ;  Bethell  v.  Betkell,  supra;  West  v.  Wright 
(1884),  98  Ind.  335,  339;  Furnas  v.  Friday  (1885),  102 
Ind.  129,  1  N.  E.  296;  Slauter  v.  Favorite  (1886),  107  Ind. 
291-299,  4  N.  E.  880,  57  Am.  Rep.  106;  Bolds  v.  Woods 
(1894),  9  Ind.  App.  657,  36  N.  E.  933;  Culley  v.  Jones 
(1905),  164  Ind.  168, 172, 173,  73  N.  E.  94. 

But  oonnsel  insist  that  in  the  absence  of  such  an  element 
in  the  charge,  the  conrt  should  have  told  the  jury  that  the 
statements  must  have  been  recklessly  made  without  regard 
for  their  truth.  In  this  counsel  are  in  error.  In  the  case  of 
Furnas  v.  Friday,  supra,  the  court  said  on  this  subject,  at 
page  130:  *'It  is  clear  that  the  paragraph  before  us  does 
not  eharge  fraud,  for  it  does  not  aver  that  there  was  any 

m 

purpose  to  defraud,  nor  that  there  was  any  reckless  misstate- 
ment. On  the  contrary,  the  fair  conclusion  from  the  facts 
stated  is,  that  the  appellant  acted  honestly,  stated  what  he 
believed  to  be  true,  and  gave  the  plaintiff  a  full  opportu- 
nity to  examine  the  sheep  for  himself.  If  the  complaint  had 
s^own  that  the  defendant  professed  to  be  an  expert,  and 
that  he  induced  the  plaintiff  to  rely  upon  his  superior  judg- 
ment or  skill,  or  if  it  had  shown  that  the  defendant  made 
the  representations  for  a  fraudulent  purpose,  or  had  reck- 
lessly made  them,  a  very  different  case  would  have  been 
presented. ' '    ( Our  italics. ) 

In  the  case  of  Kirkpatrick  v.  Reeves,  supra,  at  page  282, 
the  court  said:  **A  belief  in  the  truth  of  a  statement  does 
not  always  clear  the  person  who  makes  it  of  a  fraudulent  pur- 
pose or  relieve  him  from  liability.  •  •  •  An  unquali- 
fied statement  that  a  fact  exists,  made  for  the  purpose  of  in- 
ducing  another  to  act  upon  it,  implies  that  the  person  who 
makes  it  knows  it  to  exist  and  speaks  from  his  own  knowl- 
edge. If  the  fact  does  not  exist,  and  the  defendant  states  of 
his  own  knowledge  that  it  does,  and  induces  another  to  act 
npon  his  statement,  the  law  will  impute  to  him  a  fraudulent 
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purpose."  (Our  italics.)  See,  also,  Slant er  v.  Favorite, 
supra;  Furnas  v.  Friday,  supra;  West  v.  Wright,  supra; 
Boiler  V.  Blair,  supra;  Bethell  v.  BetheU,  supra;  Brooks  v. 
Riding  (1874),  46  Ind.  15;  Krewson  v.  Cloud  (1873),  45 
Ind.  273;  Booher  v.  Ooldsborough  (1873),  44  Ind.  490; 
Frcnzcl  v.  Miller,  supra;  8  Am.  and  Eng.  Ency.  Law  642; 
Fisher  v.  Mellen  (1870),  103  Mass.  503;  Brownlie  v.  Camp- 
bell (1880),  5  App.  Cas.  925;  Slim  v.  Croucher  (1860),  1 
De  G.  F.  &  J.  (62  Eng.  Ch.)  ^518;  Bullis  v.  Noble  (1873), 
36  Iowa  618;  Raley  v.  Williams  (1880),  73  Mo.  310;  Ore- 
cfonian  R.  Co.  v.  Oregon  R,,  etc.,  Co.  (1885),  23  Fed.  232,  10 
Sa^Ter,  464;  Cragie  v.  Hadley  (1885),  99  N.  Y.  131,  1  N. 
E.  537,  52  Am.  Rep.  9. 

The*eourt  in  the  instructions  given  in  this  case  told  the 
jury,  in  effect,  that  before  appellee  was  entitled  to  recover, 
he  must  show  that  the  representations  charged  were  made 
for  the  fraudulent  purpose  of  inducing  him  to  make  the 
trade  in  question.  Appellant  also  insists  that  the  authori- 
ties relied  on  by  appellee,  on  this  question,  are  all  cases  in 
equity,  seeking  a  rescission  and  cancelation  of  the  contract, 
and  that  the  principles  therein  stated  do  not  apply  to  a  case 
like  the  one  at  bar,  seeking  to  recover  damages  on  account  ot 
the  fraudulent  representations.  The  question  here  involved, 
viz.,  whether  or  not  it  is  necessary  that  the  party  making  the 
false  representations  at  the  time  knew  them  to  be  false  in 
order  to  constitute  them  fraudulent,  is  discussed  in  the  case 
of  Frenzel  v.  Miller,  supra,  and  decided  adversely  to  appel- 
lant's contention.  This  case,  as  well  as  all  the  cases  cited 
and  quoted  from,  recognizes  that  the  representations  must 
be  made  with  a  fraudulent  intent  and  purpose.  Herein  lies 
the  difference  between  cases  like  the  one  at  bar  and  cases  in 
equity  seeking  relief  from  mutual  mistake,  the  result  of  mis- 
representations innocently  made. 

Instruction  number  twelve  is  objected  to,  but  no  ground 
of  objection  is  stated  in  appellant's  points  and  authorities, 
other  than  that  the  instruction  was  ** fatally  erroneous.*' 
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Under  the  well-established  rules  of  this  court,  such 

5.  an  objection  is  too  indefinite  and  uncertain,  and  there- 
fore not  available.    Inland  Steel  Co.  v.  Smith,  supra; 

Knapp  V.  State,  supra. 

Instractions  numbered  one  and  two,  given  by  the  court  on 

its  own  motion,  are  objected  to.     Instruction  number  one 

sets  out  the  allegations  of  the  complaint  in  detail  and 

6.  with  particularity,  and  tells  the  jury  that  **To  this 
complaint  the  defendant  has  answered  by  a  general 

denial,  and  this  forms  the  issue  you  are  to  try."  There  was 
certainly  no  error  in  such  an  instruction.  The  second  in- 
struction follows  in  these  words:  ** Under  the  issues  thus 
formed,  to  entitle  the  plaintiff  to  recover  in  this  case,  he 
must  have  proved  by  a  fair  preponderance  of  all  the  evi- 
dence given  in  the  cause  all  of  the  material  averments  of  his 
complaint." 

That  appellant  should  object  to  these  instructions  taken 
together,  seems  inconsistent  with  his  failure  to  present,  by 
any  assignment  of  error,  the  question  of  the  sufficiency  of 
the  complaint.  But  counsel  urges  to  this  instruction  an  ob- 
jection which  he  has  attempted  in  his  brief,  without  any 
assdgnn^ent  of  error  presenting  the  same,  to  raise  to  the  suffi- 
ciency of  the  complaint,  and  which  he  also  raises  to  the 
sufficiency  of  the  evidence,  viz.:  That  the  complaint  con- 
tains no  averment  of  any  value  which  the  land  and  the  stock 
of  the  ''Miller  Hopkins  Manufacturing  Company"  had  at 
the  time  appellant  traded  it  to  appellee  for  his  property 
and  that  the  only  averments  as  to  value  of  said  property  was 
that  appellant  at  the  time  represented  his  farm  to  be  worth 
$4,000,  and  that  "without  a  particle  of  evidence  of  any  con- 
fidential relation  between  the  parties  that  fact  was  not  a 
'material  averment'  upon  proof  of  which  plaintiff  was  en- 
titled to  recover."  Counsel  have  certainly  overlooked  the 
averments  of  the  complaint  on  this  subject.  They  are  too 
nmnerous  and  lengthy  to  set  out  in  detail  in  this  opinion. 

The  complaint  alleges  in  detail  the  representations  made 
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with  reference  to  the  quality  and  character  of  the  soil,  its 
productivity,  the  crops  growing  thereon,  the  probable  yield 
thereof,  which  it  is  represented  has  been  the  usual  yield  of 
the  farm,  the  buildings  and  improvements  and  their  charac- 
ter, and  the  value  of  the  farm,  the  character  of  the  business 
of  the  corporation,  its  assets,  earnings,  financial  condition, 
its  profits,  soundness  and  solidity,  value  of  its  stock,  that  div- 
idends had  been  declared  thereon,  the  denomination  of  the 
separate  shares  of  stock,  their  face  value  and  the  actual 
worth  of  the  stock  proposed  to  be  traded  by  appellant,  and 
avers  that  appellant  referred  to  a  man  whom  he  (appellant) 
claimed  to  have  procured  to  make  an  examination  of  the 
farm,  and  represented  that  he  would  tell  appellee  the  exact 
truth  as  to  the  value  of  the  farm,  character  of  its  soil,  im- 
provements, crops  growing  thereon,  etc.,  and  that  he  pro- 
cured such  person  to  make  to  appellee  the  same  false  repre- 
sentations made  by  himself ;  that  he  (appellant)  also  referred 
appellee   to    a    person   connected   with   said   corporation, 
who,  he  said,  knew  and  w'ould  tell  him  (appellee)  the  exact 
truth  about  the  affairs  of  the  same^  and  that  he  ( appellant ) 
then  procured  that  person  to  make  to  appellee  the  same 
false  representations,  with  reference  to  said  stock,  so  made 
by  appellant.    The  trade  in  question  was  made  in  Hancock 
county  and,  it  is  alleged  in  the  complaint  that  appellant's 
land  traded  was  situate  in  Warrick  county,  Indiana;  that 
appellee  had  never  seen  and  knew  nothing  about  the  same; 
that  he  (appellee)  knew  nothing  about  said  corporation,  its 
affairs  or  business,  or  its  financial  conditions,  or  the  value  of 
its  stock,  but  for  information  with  reference  to  all  of  said 
matters,  both  as  to  the  farm  and  corporation  stock,  relied 
wholly  on  the  representations  of  appellant  and  the  men  to 
whom  appellant  referred  him,  all  of  which  appellant  well 
knew,  and,  so  knowing,  made  said  representations  for  the 
purpose  of  deceiving  appellee  and  cheating  and  defrauding 
him  by  inducing  him  to  make  said  trade ;  that  appellee  did 
so  rely  on  such  representations,  and  by  them  was  induced  to 
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make  said  trade;  that  each  and  all  of  said  representations 
^vere  f  alse^  and  appellant  knew  them  to  be  so  when  he  made 
them  and  procured  them  to  be  made. 

There  are  other  allegations^  but  we  think  we  have  set  out 
sufficient  to  show  that  proof  of  the  same  would  be  sufficient 
to  meet  the  above  objection  urged  to  instructions  one  and  two 
of  the  court,  under  the  authorities  cited  and  relied  on  by 
appellant.  Cagney  v.  Cuson  (1881),  77  Ind.  494;  Bolds  v. 
Woods,  supra,  663,  664;  Cvlley  v.  Jones,  supra;  Manley 
V.  Faty  (1896),  146  Ind.  194,  198,  199,  45  N.  E.  74;  Ear- 
ness  V.  Home  (1898),  20  Ind,  App.  134,  140,  141,  50  N.  E. 
395. 

*  *  'Where  the  veidee  is  wholly  ignorant  of  the  value  of  the 

property,  and  the  vendor  knows  this,  and  also  knows  that  the 

vendee  is  relying  upon  his  (the  vendor's)  representa- 

7.  tion  as  to  the  value,  and  such  representation  is  not  a 
mere  expression  of  opinion,  but  is  made  as  a  statement 

of  fact,  which  statement  the  vendor  knows  to  be  untrue,  such 
a  statement  is  a  representation  by  which  the  vendor  is 
bound.'  **  CvUey  v.  Jones,  supra.    See,  also,  2  Pomeroy,  Eq. 
Juriap.  §§878,  879 ;    Picard  v.  MoCorrmck  (1862),  11  Mich 
68 ;  Balds  v.  Woods,  supra,  663,  665. 

Under  the  allegations  of  this  complaint,  ''whether  such 

representations  as  to  value  are  merely  the  expressions  of  an 

opinion,  or  affirmations  of  facts  to  be  relied  upon,  is 

8.  a  question  of  fact  to  be  determined  by  the  jury,"  un- 
der proper  instructions.    Culley  v.  Jones,  supra.    See, 

also,  Simar  v.  Canaday  (1873),  53  N.  Y.  298,  13  Am.  Rep. 
523;  People  v.  Peckens  (1897),  153  N.  Y.  576,  591,  47  N.  E. 
683;  Ingalls  v.  Miller  (1889),  121  Ind.  188,  191,  22  N.  E. 
905;  14  Am.  and  Eng.  Ency.  Law  (2d  ed.)  35,  206. 

On  the  subject  of  the  representations  as  to  the  value  of  the 

stock,  the  ease  at  bar,  if  anything,  is  stronger  than  the  case 

of  Orover  v.  Cavanaugh  (1907),  40  Ind.  App.  340,  82  N.  E. 

604,  in  which  this  court  said  at  page  346 :    ' '  The  representa- 

VoL.  50—9 
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tions  averred  in  the  complaint  before  us  were  not  made  to 
induce  the  extension  of  credit.  They  were  representations  of 
material,  existing  facts  that  went  to  establish  primarily  the 
value  of  the  property  appellees  were  seeking  to  selU*  (Our 
italics.) 

The  next  alleged  error  presented  by  appellant's  points 

and  authorities  relates  to  misconduct  of  jury.    There  is  no 

showing  by  the  affidavits  in  support  of  this  ground  of 

9.  the  motion  for  new  trial  that  some  of  appellant's  a^ 
torneys  did  not  have  knowledge  of  the  misconduct 
complained  of  before  the  verdict  of  the  jury  was  returned. 
In  fact,  it  appears  from  the  record  that  the  misconduct 
charged  occurred  after  the  jury  retired  to  consider  its  ver- 
dict, and  that  the  court,  after  being  advised  of  the  same, 
called  the  jury  into  the  court  room,  and  gave  it  very  proper 
instructions  on  the  subject ;  and,  in  the  absence  of  a  showing 
to  the  contrary,  the  presumption  which  this  court  always 
indulges  in  favor  of  the  regularity  of  the  proceedings  in  the 
lower  court  would  cause  us,  in  this  case,  to  presume  that 
both  parties  to  the  suit  were  present  either  in  person  or  by 
some  of  their  attorneys  when  such  action  was  taken  by  the 
lower  court.  This  presumption,  in  this  case,  is  strengthened 
by  the  fact  that  appellant  and  two  of  his  attorneys  in  their 
affidavits  each  say  that  he  was  not  present  when  such  action 
was  taken,  but  do  not  say  that  the  other  counsel  for  appel- 
lant were  not  present,  and  such  other  counsel  each  make  an 
affidavit  in  said  matter,  and  are  silent  on  said  subject  A 
very  strong  showing  is  made  by  way  of  counter-affidavits,  to 
the  effect  that  appellant  was  not  prejudiced  in  any  event; 
but  the  controlling  influence  in  oup  determination  of  this 
question  is  the  absence  of  a  showing  that  none  of  appellant's 
counsel  knew  of  the  misconduct  charged  before  the  return  of 
the  verdict,  in  time  to  have  moved  for  a  withdrawal  of  the 
submission  of  the  cause  to  the  jury. 

Under  the  holdings  of  this  court  and  the  Supreme  Court, 
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the  record  must  show  that  neither  appellant  nor  his  counsel 
had  knowledge  of  the  alleged  misconduct  before  the 

10.  jury  returned  its  verdict;  or,  in  case  they  had  such 
knowledge,  they  must  show  a  sufficient  excuse  for  their 
failure  to  interpose  seasonable  objections  to  such  misconduct. 
In  the  absence  of  such  showing,  a  new  trial  cannot  be 
granted.  Aurora,  etc..  Turnpike  Co.  v.  Niehruggee  (1900), 
25  Ind.  App.  567,  573,  58  N.  E.  864 ;  Fifth  Ave,  Sav.  Bank 
V.  Cooper  (1898),  19  Ind.  App.  13,  19,  48  N.  E.  236;  Mes- 
senger V.  State  (1899),  152  Ind.  227,  231,  52  N.  B.  147; 
Ellis  V.  City  of  Hammond  (1901),  157  Ind.  267,  269,  61  N. 
E.  565;  Cleveland,  etc,  B.  Co.  v.  Osgood  (1905),  36  Ind. 
App.  34,  42,  43,  73  N.  E.  285. 

If,  in  this  case,  a  motion  to  withdraw  the  submission  of 
the  cause  to  the  jury  had  been  made  and  overruled,  such  rul- 
ing of  the  court  would  present  a  very  different  ques- 

11.    tion;  but  appellant,  having  taken  the  chances  of  a 

verdict  in  his  favor,  cannot  now  avoid  the  effect  of  one 

against  him  on  account  of  misconduct  of  the  jury,  known  to 

his  counsel  prior  to  the  rendition  of  such  verdict.     See 

Cleveland,  etc.,  B.  Co.  v.  Osgood,  and  other  cases  cited. 

Misconduct  of  counsel  for  appellee,  on  account  of  state- 
ments made  in  the  argument  of  objections  made  to  the  intro- 
duction of  evidence,  and  in  the  final  argument  of  the  cause, 
is  urged  as  one  of  the  grounds  for  new  trial.  The  record  dis- 
closes no  misconduct  of  this  character  presented  for  review 
by  this  court,  which  was  not  entirely  corrected  and  cured  by 
instructions  of  the  lower  court.  Finally,  it  is  argued,  that 
the  verdict  of  the  jury  is  not  sustained  by  sufficient  evidence, 
and  especially  that  there  was  no  proof  on  the  question  of 
anuount  or  measure  of  damages  justifying  the  verdict.  On 
the  question  of  the  measure  of  damages,  the  instructions  giv- 
en by  the  court  were  as  favorable  to  appellant  as  the  iaw 
warranted,  the  court  having  given,  on  this  subject,  all  the 
instructions  requested  by  appellant.     There  was  evidence 
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supporting  the  verdict  on  all  questions  material  and 
12.   necessary  to  a  recovery  by  appellee.     We  find  no 

error  in  the  record  authorizing  a  new  trial  of  the  case. 
Judgment  afSrmed« 
Pelt,  P.  J.,  not  participating. 

Note.— Reported  in  95  N.  E.  328.  See,  also,  under  (1)  2  Cyc. 
1017;  (2)  2  Cyc.  1016,  1017;  (3)  38  Cya  1598;  (4)  20  Cyc.  128; 
(5)  2  Cyc.  1016;  (6)  20  Cyc.  127;  (7)  20  Cyc.  55;  (8)  20  Cyc.  124; 
(9)  3  Cyc.  298;  (10.  11)  38  Cyc.  1866;  (12)  3  Cyc.  348.  As  to  false 
representations  of  yalue  by  vendor  to  influence  vendee,  see  18  Am. 
St  556. 


Miller  v.  Citizens  Building  and  Loan  Associa- 
tion OF  Brazil,  Indiana. 

[No.  7,544.    Filed  April  5,  1912.] 

1.  PLEADiNa. — Abatement — Demurrer, — ^Where  matter  In  abate- 
ment Is  not  pleaded  under  oath,  as  required  by  §{371,'  1749  Burns 
1908,  §§365,  1460  R.  S.  1881,  the  plea  Is  demurrable,    p.  133. 

2.  Pleading. — Answer. — Matter  in  Bar  of  Action, — Demurrer. — Ac- 
tion Originating  Before  Justice  of  the  Peace, — In  an  action  orig- 
inating before  a  Justice  of  the  peace  all  matters  of  defense,  ex- 
cept the  statute  <^  limitations,  set-off,  and  matters  In  abat^n^it, 
are  admissible  In  evidence  without  being  specially  pleaded,  and 
sustaining  a  demurrer  to  an  answer  In  bar  of  such  action  Is 
harmless,    p.  133. 

3.  Justices  or  the  Peace. — Jurisdiction. — Action  far  Possession, — 
Landlord  and  Tenant.— -Vn^er  §8071  Bums  1908,  §5225  IL  S. 
1881,  a  Justice  of  the  peace  has  jurisdiction  coextensive  with  the 
territorial  limits  of  his  county,  and  unlimited  as  to  amount,  In  an 
action  for  possession  by  the  landlord  against  a  tenant  unlawfully 
holding  over.    p.  134. 

4.  Contracts. — Construction, — Province  of  Court. — Where  the  con- 
tract sued  on  was  In  writing,  it  was  In  the  province  of  the  court 
to  construe  same.     p.  134. 

5.  Landlord  and  Tenant. — Lease, — Agreement  of  Sale. — Validity. 
— A  lease  contract  containing  a  provision  for  the  sale  of  the 
premises  to  the  tenant  may  be  enforced,    p.  135. 

0.  Landlord  and  Tenant.— Lea«e. — Agreement  of  Sale. — Construc- 
tion^— Relation  of  Landlord  and  Tenant, — A  contract,  drawn  In 
the  form  and  language  common  to  all  lease  contracts,  with  the 
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exception  that  it  contains  a  {nroylsion  for  a  sale  and  conveyanos 
to  the  party  taking  possession  by  Tirtue  thereof,  upon  his  full 
compliance  with  its  provisions,  is  in  effect  a  lease  creating  the 
relation  of  landlord  and  tenant  between  the  parties  thereto,  p.  135. 
7.  Affkai. — Reversal. — Excessive  Damages. — A  cause  will  not  be 
rerosed  stmply  because  the  damages  awarded  are  excessive, 
where  the  amount  of  such  excess  is  less  than  one  dollar,  p.  137. 

From  Putnam  Circuit  Court ;  John  M.  Bawley,  Judge. 

Action  by  fhe  Citizens  Building  and  Loan  Association  of 
Brazil,  Indiana,  against  Andrew  F.  Miller.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Affirmed. 

Albert  E.  Payne  and  Warren  E.  Payne,  for  appellant 
E.  8.  HoUiday  and  Frank  A.  Horner,  for  appellee. 

MTEBSy  J. — ^Tliis  was  an  action  commenced  by  appellee 
against  appellant  before  a  justice  of  the  peace  for  the  pos- 
session of  certain  real  estate.  Appellee  had  judgment  before 
the  justice,  and  appellant  took  an  appeal  to  the  Clay  Circuit 
Court-  The  venue  was  changed  to  the  court  below,  where  the 
issues  were  submitted  to  a  jury,  and  a  verdict  returned  in 
favor  of  appellee  for  the  possession  of  the  real  estate  de- 
scribed in  the  complaint,  and  assessing  damages  in  its  favor 
for  the  detention  thereof.  The  judgment  was  in  accordance 
with  the  verdict. 

Appellant's  motion  for  a  new  trial  was  overruled,  and  this 
ruling  and  the  ruling  sustaining  a  demurrer  to  appellant's 
plea  in  abatement  are  separately  assigned  as  error. 

The  matter  in  abatement  was  not  pleaded  under 

1.  oath,  as  required  by  §371  Bums  1908,  §365  R.  S.  1881, 
or  §1749  Bums  1908,  §1460  B.  S.  1881,  and  for  that 

reason  the  plea  was  demurrable.    The  pleading  was  not  in 
bar,  but  if  so,  the  sustaining  of  a  demurrer  to  it  was  harm- 
less, for  the  reason  that  all  matters  of  defense,  except 

2.  fthe  statute  of  limitations,  set-off,  and  matters  in 
abatement  were  admissible  in  evidence,  without  being 

specially  pleaded.    §1749,  supra;  Gates  Lumber  Co.  v.  Todd 
(1899),  22  Ind.  App.  148,  53  N.  E.  385. 
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Appellant  insists  that  the  justice  did  not  Lave  jurisdiction. 
Answering  appellant's  contention  in  this  respect,  it  is  set- 
tled by  legislative  enactment  that  in  actions  for  the 

3.  possession  of  land  brought  by  the  landlord  against  the 
tenant,  who  shall  unlawfully  hold  over,  the  jurisdic- 
tion of  a  justice  of  the  peace  is  unlimited  as  to  amount,  and 
coextensive  with  the  territorial  limits  of  his  county.  §8071 
Bums  1908,  §5225  R.  S.  1881;  Scott  v.  Willis  (1890),  122 
Ind.  1,  23  N,  E.  786;  Stutgeon  v.  Hitchens  (1864),  22  Ind. 
107. 

In  this  case,  the  complaint  before  the  justice  shows  that 
the  relation  of  landlord  and  tenant  existed,  and  from  the 
record  we  learn  that  the  titie  to  the  land  was  not  put  in  issue 
by  plea  supported  by  affidavit,  nor  did  the  proof  on  trial  put 
it  in  issue,  unless  it  can  be  said  that  the  contract  introduced 
in  evidence  was  thus  effective.  Any  question  in  this  reject 
is  fully  presented  by  instruction  five,  given  by  the  court  to 
the  jury,  and  assigned  as  one  of  the  causes  in  support  of 
the  motion  for  a  new  trial.  That  instruction  reads  as  fol- 
lows: **The  court  instructs  you  that  the  contract  entered 
into  between  the  plaintiff  and  defendant  and  which  has  been 
introduced  in  evidence,  creates  the  relation  of  landlord  and 
tenant  between  the  plaintiff  and  defendant,  and  if  you  find 
that  defendant  took  possession  of  said  property  under  said 
contract  then  he  became  the  tenant  of  the  plaintiff  in  this 
case. ' '    The  contract  being  in  writing,  it  was  the  prov- 

4.  ince  of  the  court  to  construe  it.  It  was  dated  October 
2,  1908,  and  purports  to  be  a  lease  by  appellee  to  ap- 
pellant of  certain  real  estate  in  Clay  county,  particularly  de- 
scribed, for  a  period  of  six  years  and  two  months  from 
October  1,  1908.  By  its  terms,  appellant  agreed  to  pay  ap- 
pdlee  a  yearly  rental  of  $171,  payable  in  monthly  install- 
ments  of  $14.25,  and  all  taxes  and  assessments  charged 
against  the  premises  leased,  and  keep  the  buildings  insured 
for  $750  during  the  term  of  said  tenancy.  On  the  expira- 
tion of  the  time  of  appellant's  tenancy,  or  on  his  default  or 
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failure  to  pay  the  rental,  taxes  or  premium  for  insurance 
when  the  same  shall  mature,  it  was  agreed  that  his  tenancy 
so  created  shall  cease  and  determine,  and  appellee  shall  there^ 
upon  have  the  right  to  reenter  and  take  possession  of  said 
premises.  The  contract  also  provides  '^that  upon  the  full 
compliance  of  all  the  conditions  of  this  contract  by  said 
second  party  [appellant]  said  first  party  [appellee]  agrees 
to  sell  and  convey  said  premises  to  said  second  party  by  a 
deed  containing  covenants  of  warranty;  but  nothing  con- 
tained in  this  contract  shall  be  construed  as  a  contract  of 
sale,  and  in  the  event  that  said  second  party  shall  fail  to 
comply  with,  and  perform  all  the  conditions  and  stipulations 
of  this  contract  all  moneys  paid  by  the  terms  aforesaid  shall 
be  construed  as  rental  for  the  use  of  said  premises,  and  shall 
be  forfeited  to  said  first  party.*' 

The  contract  is  one  the  parties  had  a  right  to  make  and 

have  enforced.     While  it  contains  a  stipulation  whereby 

appellee,  at  a  time  fixed,  agreed  to  sell  and  convey  the 

5.  land  to  appellant,  yet  the  latter 's  right  in  this  regard 
is  made  to  rest  on  his  fall  compliance  with  that  part 

of  the  contract  unmistakably  a  lease,  and  which,  standing 

alone,  creates  the  relation  of  landlord  and  tenant.    With  the 

one  exception,  the  form  and  language  used  by  the 

6.  parties  are  common  to  all  lease  contracts,  and  the  legal 
effect  is  generally  well  understood.  Therefore,  look- 
ing at  the  parties  as  they  appear  before  us,  in  connection 
with  their  expressed  intention,  it  may  be  said  that  their  ulti- 
mate purpose  is  plain — one  to  sell,  and  the  other,  ownership 
of  the  premises  in  question.  But  the  agreement  to  sell  was 
not  to  be  effective  until  full  performance  by  the  lessee  of  the 
conditions  imposed  on  him.    In  this  respect  he  utterly  failed. 

In  the  case  of  Wright  v.  Roberts  (1867),  22  Wis.  161,  the 
contract  was  much  more  favorable  to  appellant's  contention 
than  the  one  at  bar,  and  in  that  case  it  was  said :  ^ '  It  is  true, 
that  in  such  cases,  the  primary  object  of  the  contract  is  not 
to  lease  the  property,  but  to  sell  it.    But  as  human  affairs 
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are  proverbially  uncertain,  it  is  not  only  competent  but  rea- 
sonable for  the  parties  to  anticipate  the  possible  failure  of 
the  principal  object,  and  to  provide  for  the  relation  which 
they  shall  hold  to  each  other  contingent  upon  that  event" 

In  this  case,  the  contract,  in  effect,  expressly  provides  that 
appellant  shall  have  and  hold  possession  of  the  premises  as 
a  tenant,  and  in  this  particular  it  is  more  reasonably  suscep- 
tible to  the  construction  placed  on  it,  than  was  the  contract 
before  this  court  in  the  case  of  Baltes  Land,  etc,  Co.  v.  Sut- 
ton (1900),  25  Ind.  App.  695,  57  N.  E.  974,  which  clearly 
authorized  the  instruction  now  under  consideration.  In  that 
case  it  was  said:  **But  we  know  of  nothing  to  prevent  the 
parties  from  agreeing  that,  although  the  contract  is  original- 
ly one  of  purchase,  it  may  become,  under  certain  conditions 
therein  named,  a  lease.  It  is  a  matter  about  which  the  par- 
ties might  rightfully  contract  and  the  contract  when  made 
may  be  enforced.  Appellant,  as  assignee  of  the  contract, 
went  into  possession  whereby  it  might  ultimately  become  the 
owner  of  the  land.  It  could  become  such  owner  only  by  com- 
pliance with  the  contract,  and  making  the  payments  therein 
provided.  But  it  made  default  in  the  payment  due  July, 
J  898.  The  contract  provided  for  this  default,  and  from  its 
express  terms,  appellant  having  taken  possession,  the  con- 
clusion necessarily  follows  that  the  relation  of  landlord  and 
tenant  then  existed." 

The  provision  in  the  case  last  cited  was  again  considered 
by  this  court  in  the  case  of  Prather  v.  Brandon  (1909),  44 
Ind.  App.  45,  88  N.  E.  700,  and  there  held  to  **  explicitly  cre- 
ate the  relation  of  landlord  and  tenant.*'  The  instruction 
was  not  erroneous. 

Lastly,  it  is  insisted  that  the  amount  of  recovery  was 
erroneous,  it  being  too  large.  It  is  conceded  that  there  is 
evidence  from  which  the  jury  might  have  found  that  the 
rent  was  paid  only  to  January  1,  1909.  The  trial  was  had 
September  28,  1909.  The  monthly  rental  was  $14.25,  and 
the  damages  assessed,  $128.25.     The  judgment  was  entered 
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Oetober  8,  1909.    The  statute,  in  a  ease  like  this,  expressly 
provides  that  damages  ''shall  be  estimated  up  to  the  time  of 
each  trial."    §8082  Bums  1908,  §5236  R.  S.  1881.    See,  also, 
White  V.  Stellwagon  (1876),  54  Ind.  186.    It  may 
7.    rightfully  be  said  that  the  verdict  of  the  jury  is  ex- 
cessive in  a  sum  less  than  $1.    But  on  the  whole  case, 
we  do  not  feel  justified  in  reversing  tlie  judgment,  and  send- 
ing the  cause  back  for  a  new  trial  on  an  error  involving  such 
a  small  amount. 
Judgment  affirmed. 

Nan. — Reported  in  98  N.  E.  70.  See,  also,  under  (1)  31  Cyc. 
527;  (2)  31  Cyc  358;  (3)  24  Cyc.  4M;  (4)  9  Cyc  591;  (5,  6)  24 
C^c:  1021 ;  (7)  3  Cyc.  445.  As  to  option  to  purchase  given  by  lessor 
to  lessee,  see  118  Am.  St  598.  On  the  question  of  lease  of  land  as 
conveyance,  see  11  L.  R.  A.  (N.  S.)  09.  For  lease  as  conveyance 
within  meaning  of  recording  statutes,  see  24  L.  B.  A.  (N.  S.)  879. 


HOLLINGSWORTH  V.  HOLLINGSV^ORTH,  EXECUTRIX. 

[No.  7,545.    Filed  April  5,  1912.] 

L  Appeal. — Review. — Judgment, — Against  Uncontradicted  Evi- 
dence.— ^Although  a  Judgment  of  the  lower  court  will  not  be  re- 
versed on  the  mere  weight  of  testimony,  a  reversal  will  be 
ordered  if  the  Judgment  is  against  the  uncontradicted  evidence, 
p.  138. 

2.  Appeal. — Review, — Evidence. — In  an  action  on  a  claim  against 
an  estate  for  services  rendered  the  decedent,  where  the  substance 
of  the  uncontradicted  evidence  shows  that  during  the  period  of 
his  last  illness*  and  out  of  the  presence  of  the  claimant,  decedent 
had  said  that  he  would  rather  have  the  claimant  wait  on  him 
than  anyone  else,  and  that  he  would  see  that  claimant  would  be 
0^  for  his  services  if  he  would  stay  with  him,  and  a  part  of  the 
evidence  as  to  the  amount  of  services  rendered,  and  their  nature, 
showed  that  the  services  were  such  as  might  have  been  rendered 
without  any  thought  of  or  desire  for  compensation,  the  finding 
and  Judgment  of  the  lower  court  against  the  claimant  will  not 
M  reversed  on  the  theory  that  the  undisputed  evidence  shows  a 
contract  under  which  some  services  were  rendered,    p.  139. 

3.  Appeal. — Review, — Preponderance  of  Evidence, — Findings, — ^The 
findings  of  the  trial  court  will  not  be  disturbed  on  appeal  because 
of  an^  apparent  preponderance  of  the  evidence,    p.  140. 

From  Henry  Circuit  Court ;  Ed  Jaclison,  Judge. 


138  APPELLATE  COURT  OF  INDIANA, 

HoIliDgsworth  V,  Hollingsworth — 50  Ind.  App.  137.. 

Action  by  Carl  S.  Hollingsworth  against  Julia  Hollings- 
worth,  as  executrix  of  the  last  will  of  Joseph  B.  Hollings- 
worth, deceased.  From  a  judgment  for  defendant,  the  plain- 
tiff appeals.    Affirmed. 

Medsker  &  Medsker,  Forkner  &  Forkner,  for  appellant. 
Barnard  &  Jeffrey,  for  appellee. 

HoTTEL^  J. — This  is  an  action  on  a  claim  filed  by  appellant 
against  the  estate  of  his  uncle,  Joseph  R.  Hollingsworth,  to 
recover  for  services  alleged  to  have  been  performed  for  de- 
cedent during  his  illness.  Said  claim  was  disallowed  by  the 
executrix  of  the  estate,  and  placed  on  the  docket  of  the  Henry 
Circuit  Court,  where  a  trial  by  the  court,  without  the  inter- 
vention of  a  jury,  resulted  in  a  finding  and  judgment  for 
appellee. 

A  motion  for  a  new  trial  filed  by  appellant  was  ovemded, 
and  this  ruling  presents  the  only  error  assigned  and  relied 
on.  This  court  is  asked  to  reverse  the  judgment  of  the  court 
below  on  the  evidence,  the  suflSciency  thereof  to  sustain  the 
decision  being  the  only  ground  of  the  motion  for  new  trial 
discussed. 

It  is  urged  by  appellant  that  the  uncontradicted  evidence 

shows  ''that  there  was  a  contract  that  deceased  would  pay 

the  appellant  for  his  services  and    *    *    *    that 

1.  some  services  were  rendered  which  entitled  him  to 
some  amount  of  compensation."  If  appellant  be  cor- 
rect in  this  contention,  it  would  be  a  denial  of  justice  to  per- 
mit the  judgment  to  stand.  A  reversal  on  such  grounds 
would  not  be  a  violation  of  the  rule  **that  this  court  will  not 
reverse  a  judgment  of  the  court  below  upon  the  mere  weight 
of  testimony."  Fulmer  v.  Packard  (1892),  5  Ind.  App,  574, 
32  N.  E.  784;  Butterfield  v.  THttipo  (1879),  67  Ind.  338; 
Dockerty  v.  Hutson  (1890),  125  Ind.  102,  25  N.  E.  144; 
Anderson  Olass  Co.  v.  Brakem^n  (1898),  20  Ind.  App.  226, 
47  N.  E.  937. 

An  examination  of  the  evidence  in  the  record  discloses 
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that  there  was  evidence  tending  to  show  that  the  decedent, 

daring  his  period  of  illness,  had  said  that  he  would 

2.    rather  have  Carl  (the  appellant)  to  wait  on  him  than 

any  one  else,  and  he  would  see  that  Carl  would  be  paid 

for  it  as  soon  as  he  got  able  to  pay  for  it,  if  he  would  stay 

there. 

This  quotation  from  the  testimony  of  appellant's  father  is 
the  substance  of  all  the  evidence  introduced  for  the  purpose 
of  establishing  the  alleged  contract  or  agreement.  Two  or 
three  other  witnesses  testified  substantially  to  the  same  lan- 
guage used  by  decedent^  and  this  evidence  was  uncontra- 
dicted. It  was  not  claimed  by  any  of  the  witnesses  testifying 
to  such  language  that  the  same  was  used  in  the  presence  of 
appellant,  and  no  definite  time,  with  reference  to  the  services 
rendered,  was  fixed  by  any  witness  as  to  when  the  conversa- 
tion with  decedent  was  had.  The  evidence  as  to  the  amount 
of  services  rendered  and  their  nature  is  conflicting.  Accord- 
ing to  the  testimony  of  several  of  the  witnesses,  who  were  in 
a  position  to  see  and  know,  the  character  and  the  amount  of 
the  services  rendered  by  appellant  were  such  as  might  have 
been  gratuitously  rendered  by  any  neighbor  or  friend,  espe- 
cially by  a  relative,  without  any  thought  of  or  desire  for 
compensation. 

Appellant  makes  his  mistake  in  assuming  that  the  undis- 
puted evidence  shows  a  contract  or  agreement  under  which 
some  services  were  rendered.  While  the  statement  of  the 
decedent,  showing  his  appreciation  of  the  services  and  an 
intention  to  pay  for  the  same,  would  have  justified  the  court 
in  finding  that  such  services  were  rendered  by  appellant  un- 
der an  agreement  by  which  he  expected  to  be,  and  was  en- 
titled to  be,  paid  therefor,  such  evidence  did  not  necessitate 
such  conclusion,  and  the  court,  considering  the  evidence  as 
a  whole,  may  have  concluded  that  the  services  actually  ren- 
dered by  appellant  were  gratuitously  rendered,  without  any 
present  intent  of  charging  for  the  same,  and,  in  fact,  with- 
out any  knowledge  of  the  expressed  intention  o£  decedent 
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that  he  should  be  paid  therefor.  The  uncontradicted  evi- 
dence does  not  therefore  conclusively  show  that  the  particu- 
lar services,  or  any  part  thereof,  for  which  appellant  sought 
a  recovery,  were  rendered  with  an  understanding  that  such 
services  would  be  paid  for. 

The  trial  court,  with  an  opportunity  to  weigh  the  conflictr 

ing  evidence  and  to  observe  the  conduct  and  manner  of  the 

several  witnesses^  haa  found  that  appellant  is  not 

3.  entitled  to  compensation  for  his  alleged  services,  and 
this  court  cannot  disturb  such  finding  because  of  any 
apparent  preponderance  of  the  evidence.  WilUams  v.  Chap- 
man (1903),  160  Ind.  130,  132,  66  N.  E.  460;  Seisler  v. 
Smith  (1898),  150  Ind.  88,  90,  46  N.  E.  993;  HamUton  v. 
nannetMn  (1898),  20  Ind.  App.  16,  22,  50  N.  E.  43 ;  Schteb- 
er  V.  Traudt  (1898),  19  Ind.  App.  349,  356,  49  N.  E.  605. 

It  cannot  be  said  that  there  was  no  evidence  to  support 
the  decision  of  the  court,  and  the  judgment  will,  therefore, 
be  affirmed. 

Judgpnent  affirmed. 

Note.— Reported  In  98  N.  B.  70,  See,  also,  nnder  (1)3  C?yc.  362: 
(2)  18  Cyc.  532,  1029;  (3)  3  Oyc.  364.  As  to  the  presumption  that 
seryices  rendered  by  relatives  are  gratuitous,  see  138  Am.  St  250. 


LaGrange  v.  Cotlb  et  al. 

[No.  7,564.    Filed  April  5,  1912.] 

1,  Bnx8  AND  Notes. — AcHrm. — Material  Alterations. — Answer.^ 
Buffldency, — ^In  an  action  on  a  promissory  note,  a  sworn  para- 
graph of  answer  admitting  the  execution  and  delivery  of  the  note 
sued  on,  but  alleging  that  after  the  signing  and  delivery,  ami 
without  the  consent  or  knowledge  of  defendant,  the  same  was 
materially  altered  and  changed  by  inserting  certain  words  in  the 
body  thereof,  so  that  the  note  sued  on  was  not  in  terms  the  note 
executed,  was  sufficient  as  against  a  demurrer  without  alleging 
that  the  alteration  of  the  note  wafi  made  by  the  party  claiming 
und^  it    p.  144. 

tf.  BnxB  AND  'SiyrEB.—rMaterial  Alterations. — ^Unauthorized  altera- 
tions of  a  note,  which  vary  the  legal  effect  thereof  to  the  advan- 
tage of  the  person  making  such  alterations,  are  sufficient  to  avoid 
the  contract    p.  144. 
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;t  PuEADiSQ. — CrOM-Complaint, — Founded  on  Written  Instrument. 
— Sufficiency. — ^Where  a  cross-complaint  Is  founded  on  a  written 
warranty,  it  will  be  insufficient  unless  the  instrument  is  set  out 
in  the  body  thereof  or  is  made  an  exhibit  thereto,    p.  145. 

4.  Sales. —  M'arranty.  —  Consideration,  —  Pleading,  —  Anstoer,  —  A 
warranty  of  the  thing  sold,  made  at  the  time  of*  the  sale,  Is  a 
part  of  the  entire  contract,  and  the  price  paid  for  the  subject  of 
the  sale  constitutes  the  consideration  for  the  warranty,  so  that 
in  an  action  on  a  note  for  the  purchase  price  of  a  horse  an 
answer  setting  np  a  breach  of  warranty  was  not  open  to  the 
objection  that  no  consideration  for  the  warranty  was  shown, 
p.  145. 

5.  Sat.kh,  —  Warranty.  —  Breach,  —  Answer.  —  Sufficiency. —  In  an 
action  on  a  note  given  for  the  purchase  price  of  a  stallion,  an 
answer  setting  up  a  breach  of  warranty  was  insuflScient  for  fail- 
ure to  allege  what  the  services  of  the  horse  were  worth  or  that 
he  was  less  valuable  than  if  he  had  been  as  warranted,    p.  145. 

6.  Sales. — Warranty. — Breach. — Remedy. — ^It  Is  the  general  rule 
that,  in  the  absence  of  fraud,  the  breach  of  warranty  of  personal 
property  unconditionally  sold  will  not  give  to  the  purchaser  a 
right  to  rescind  the  contract,  but  his  remedy  is  by  original  action 
on  the  warranty,  or  he  may  set  it  up  by  counterclaim,  or  rely 
upon  It  as  a  defense  in  an  action  for  the  purchase  money,    p.  145. 

7.  Sales.— Ac/ton  for  Purchase  Price.— Defense. — Breach  of  War- 
ranty. — ^Where  a  breach  of  warranty  is  relied  on  as  a  complete 
defense,  It  must  be  made  to  appear  that  the  damages  sustained 
on  account  of  the  breach  are  equal  to  the  amount  of  plaintiffs 
claim,  or  that  the  article  was  of  no  value  for  any  purpose,   p.  146. 

Prom  Superior  Court  of  Marion  County  (74,555) ;  George 
F.  Mull,  Special  Judge. 

Action  by  Jasper  W.  LaOrange  against  Geoi^e  W. 
Coyle  and  another.  From  a  judgment  for  defendants,  the 
plaintiff  appeals.    Reversed. 

Mark  H.  Miller  Robert  M,  Miller  and  Henry  C.  Bameti, 

for  appellant. 

JoJin  M.  Wall,  William  W.  Spencer  and  Edwin  W.  Spen- 
cer, for  appellees. 

Ibach,  p.  J. — This  was  an  action  by  appellant  against  ap- 
pellees upon  a  promissory  note  in  the  following  words  and 
figures: 


142  APPELLATE  COURT  OF  INDIANA, 

LaGrange  r.  Coyle — 50  IncL  App.  140. 

**  Franklin,  Ind.,  Sept.  19, 1904. 

Nov.  1,  1906  after  date  we  promise  to  pay  to 

the  order  of  J.  W.  LaGrange  two  hundred  dollars,  nego- 
tiable and  payable  at  the  Franklin  National  Bank, 
Franklin,  Ind.,  with  six  percent  interest  after  date  until 
paid,  and  reasonable  attorney's  fees;  value  received, 
without  any  relief  whatever  from  valuation  or  appraise- 
ment laws.  The  drawers  and  endorsers  severally  waive 
presentment  for  payment,  protest  and  nonpayment  of 
this  note,  and  all  defense  on  the  ground  of  any  exten- 
sion of  time  of  its  payment  that  may  be  given  by  the 
holder  or  holders  to  them  or  either  of  them.  The  ex- 
press conditions  of  the  sale  and  purchase  of  the  stallion 
Aulton  Boy,  for  which  this  note  is  given,  is  such  that  the 
title,  ownership  or  possession  does  not  pass  from  tiie 
said  J.  W.  LaGrange  until  this  note  and  interest  is  paid 
in  full,  and  if  the  same  should  become  due  and  remain 
unpaid,  or  any  portion  of  the  same  horse,  I,  6.  W.  Coyle, 
hereby  authorize  J.  "W,  LaGrange,  or  his  agent,  to  enter 
upon  my  premises  and  take  possession  of  the  said  horse, 
or  wherever  it  may  be  found,  and  any  payment  that 
shall  have  been  made  shall  be  considered  compensation 
for  the  use  of  said  horse. 

Post  office,  P.  0.  Indpls. 
Address,  Township — Haughville  Sta. — 

R.  B.  18. 
G.  W.  Coyle, 
$200.  Paul  Kraft." 

Appellee  Coyle  filed  a  cross-complaint  which  declared  on 
the  breach  of  a  written  instrument  of  warranty,  executed  to 
him  at  the  time  of  the  purchase  of  the  horse  and  the  execu- 
tion of  the  note,  guaranteeing  the  horse  to  be  a  sound,  well- 
bred  stallion,  capable  of  begetting  colts,  alleged  that  he  was 
impotent  and  unable  to  perform  the  duties  for  which  he  was 
purchased,  and  asked  $500  in  damages  for  expehse  in  feed 
and  care  of  him. 

Both  appellees  filed  an  amended  third  paragraph  of  an- 
swer, which  alleged,  in  substance,  that  the  note  sued  on  was 
given  by  appellees  in  payment  for  a  certain  stallion  named 
Aulton  Boy,  sold  to  appellee  Coyle  at  about  the  time  of  the 
execution  of  said  note.    At  the  time  of  the  delivery  of  the 
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horae  to  Coyle,  and  the  delivery  of  the  note  to  plaintiff,  plain- 
tiff executed  and  delivered  to  Coyle  the  following  instru- 
ment 

*' Franklin,  Ind.,  Sept.  23,  1904. 

We  guarantee  the  horse  Aulton  Boy  to  be  a  reason- 
ably sure  breeder. 

W.  H.  LaQrange  &  Son." 

The  son  named  in  the  signature  of  the  instrument  is  the 
plaintiff.  Said  horse  was  not  a  reasonably  sure  breeder,  and 
did  not  perform  and  was  unable  to  perform  the  duties  of  a 
staUion  as  guaranteed  by  said  plaintiff,  and  he  failed  to 
beget  colts,  and  out  of  eighty-seven  services  by  said  stallion 
only  five  colts  were  begotten  by  him.  Defendant  Coyle  was 
at  the  expense  of  $500  in  the  care  and  keep  of  said  horse,  and 
8aid  horse  was  and  is  worthless  as  a  stallion.  As  soon  as  the 
first  season  was  over,  and  defendant  learned  that  said  horse 
had  not  begotten  colts,  as  hereinbefore  alleged,  sometime  in 
ilay,  1906,  he  tendered  said  stallion  back  to  the  plaintiff,  and 
demanded  a  surrender  of  said  note,  and  plaintiff  then  re- 
fused to  take  back  the  horse  or  surrender  the  note,  and  still 
refuses.  Defendants  pray  for  a  surrender  and  cancellation 
of  the  note. 

Each  of  appellees  filed  a  separate  sworn  fifth  paragraph 
of  answer,  admitting  the  signing  of  the  note  sued  on,  and  its 
delivery  to  the  plaintiff,  but  alleging  that  after  the  signing 
and  delivery,  and  without  the  consent  or  knowledge  of  appel- 
lees, the  note  ''was  altered  and  changed  in  manner  following, 
to  wit:  the  words  'stallion,'  'Aulton  Boy,*  'J.  W.  La- 
Grange,'  'G.  W.  Coyle,'  'horse,'  'horse,'  were  inserted  in  the 
body  of  said  note.  That  said  changes  so  made  were  ma- 
terial alterations  of  the  note,  and  the  note  sued  on  is  not  in 
terms  the  note  executed  by  appellees." 

It  is  relied  on  for  reversal  that  the  court  erred  in  overrul- 
ing appellant's  separate  demurrers  to  the  cross-complaint, 
amended  third  paragraph  of  answer,  and  separate  fifth  par- 
agraphs of  answer. 
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The  separate  fifth  paragraphs  of  answer  are  good.  *  *  Where 

an  instrument  is  altered  after  its  execution,  it  will  be  pr^ 

sumed  until  the  contrary  is  shown,  that  the  altera- 

1.  tions  were  made  by  the  party  claiming  under  it,  or  by 
one  under  whom  he  claims,  and  it  is  not  necessary  in 

an  answer  stating  that  an  instrument  sued  on  has  been  al- 
tered, to  allege  that  it  was  altered  by  the  party  claiming 
under  it,  or  by  one  under  whom  he  claims."  Bowman  v. 
Mitchell  (1881),  79  Ind.  84,  6  L.  R.  A.  469.  See,  also,  Pal- 
mer V.  Poor  (1889),  121  Ind.  135,  22  N.  E.  984. 

The  alterations  alleged  were  sufficient  to  avoid  the  contract. 
*'If  while  a  written  contract  remains  executory,  a  party  un- 
authorized so  alters  it  as  to  vary  its  legal  effect  to  his 

2.  advantage,  whether  he  meditates  a  fraud  or  not^  thea 
at  the  election  of  the  other  party,  he  is  estopped  from 

relying  upon  it  in  a  court  of  justice.  Plainly  in  reason, 
after  a  party  has  intentionally  altered  the  contract,  thus 
abandoning  it  in  its  orginal  form,  he  can  not  before  the 
tribunal  reclaim  what  in  pais  he  had  cast  aside;  and  he  can 
not  rely  on  the  new  form  of  words,  because  to  them  the  other 
party  had  not  consented."  Bishop,  Contracts  (2d  ed.), 
§§746,  747.  See,  also,  Cobum  v.  Webb  (1877),  56  Ind.  96, 
100,  26  Am.  Rep.  15.  '*Any  change  which  makes  a  new 
stipulation  or  condition  in  the  contract  of  the  parties  is 
material,  as  a  stipulation  waiving  the  benefit  of  a  legal  de- 
fense or  exemption,  or  a  stipulation  in  a  note  retaining  a  lien 
upon  land."  2  Cyc.  193.  See,  also,  McDaniel  v.  Whifsett 
(1896),  96  Tenn.  10,  33  S.  W.  567.  The  alterations  alleged 
in  the  case  at  bar  certainly  very  materially  changed  the  con- 
tract between  the  parties  from  an  ordinary  promissory  note 
to  a  contract  more  advantageous  to  appellant,  containing 
the  additional  provisions  that  title,  ownership  and  posses- 
sion of  the  horse,  Aulton  Boy,  should  be  retained  by  appel- 
lant until  the  note  was  paid. 

The  cross-complaint  was  bad,  and  the  demurrer  thereto 
should    have    been   sustained.     "When   any    pleading   is 
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fonnded  on  a  written  instrament  or  on  account,  the 

3.    original,  or  a  eopy  thereof,  mnst  be  filed  with  the 

pleading."    §368  Bums  1908,  §362  B.  S.  1881.    This 

erofls-complaint  was  founded  on  a  written  warranty,  and  does 

not  set  out  the  written  instrument,  either  in  the  body  of  the 

pleading  oi*  as  an  exhibit. 

The  amended  third  paragraph  of  answer  proceeds  on  the 
theory  of  total  failure  of  consideration  for  the  note  by  rea- 
son of  a  breach  of  warranty. 

It  is  not  open  to  the  objection  that  no  consideration  for 

the  warranty  is  shown.    ''When  it  [a  warranty]  is  made  at 

the  time  of  a  sale,  it  is  a  jMirt  of  the  entire  contract, 

4.  and  the  price  i>a]d  for  the  subject  of  the  sale  consti- 
tutes the  consideration  for  it."    30  Am.  and  Eng. 

Eney.  Law  (2d  ed.)  132. 

But  thia  paragraph  is  fatally  defective  for  failure  to  allege 

that  the  horse  was  depreciated  in  yalue  because  he  was  not 

''a  reasonably  sure  breeder,"  as  guaranteed.    It  is 

5.  averred  that  his  care  and  keep  amounted  to  $500,  but 
it  does  not  appear  what  his  services  were  worth,  nor 

that  he  was  less  valuable  than  if  he  had  been  as  warranted. 
It  is  alleged  that  he  was  worthless  as  a  stallion,  but  not  that 
he  was  valueless. 

Appellee  insists,  however,  that  since  there  was  a  sale  of  the 
horse  with  a  warranty,  and  defendant  offered  to  return  the 
horse,  this  fact,  considered  with  the  other  facts  pleaded,  is 
sufficient  to  show  a  total  failure  of  consideration  for  the 
note. 

There  is  no  allegation  of  fraud  in  connection  with  the  sale, 
neither  does  it  appear  that  there  was  any  agreement  between 
the  parties  permitting  a  rescission  of  the  contract  by  a 
6.    return  of  the  property  in  case  of  a  breach.    The  gen- 
eral rule  is  that  a  breach  of  warranty  of  personal 
properly,  \^ch  was  unconditionally  sold,  in  the  absence  of 
fraud,  will  not  give  to  the  purchaser  a  right  to  rescind  the 
Vol.  50—10 
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contract.  The  injured  party's  remedy  in  such  a  case  is  to 
bring  his  original  action  on  such  warranty,  or  he  may  set  it 
up  by  counterclaim.  Marsh  v.  Low  (1876),  55  Ind.  271; 
Ohio  Thresher  Engine  Co.  v.  Uensel  (1894),  9  Ind.  App. 
328,  36  N.  E.  716;  Hoover  v.  Sidener  (1884),  98  Ind.  290; 
Price  V.  Huddleston  (1906),  167  Ind.  536,  79  N.  E.  496.  Or 
it  may  be  relied  on  as  a  defense  in  an  action  for  the  purchase 
money,  and  where  the  breach  of  warranty  is  relied  on 

7.  as  a  complete  defense,  it  must  be  made  to  appear  that 
the  damages  sustained  on  account  of  such  breach  are 
equal  to  the  amount  of  plaintiff's  claim,  or  that  such  article 
was  of  no  value  for  any  purpose.  The  allegation  that  the 
horse  was  of  no  value  as  a  stallion  is  not  sufficient,  although 
coupled  with  the  allegation  that  the  horse  was  tendered  back 
and  the  tender  refused  Price  v.  Huddleston,  supra;  A,  D. 
Baker  Co.  v.  Cornelius  (1911),  47  Ind.  App.  1,  93  N.  E.  686; 
Booher  v.  Goldsborough  (1873),  44  Ind.  490;  Smith  v.  Bor- 
den (1903),  160  Ind.  223,  66  N.  E.  681 ;  Merchants,  etc,  8av. 
Bank  v.  Frazee  (1894),  9  Ind,  App.  161,  166,  36  N.  E.  378, 
53  Am.  St.  341. 

We  find  some  early  cases  which  seem  to  be  out  of  line  with 
the  present  holding,  but  they  have  been  modified  to  such  an 
extent  by  the  later  decisions  that  we  are  precluded  from  fol- 
lowing them. 

The  judgment  is  reversed,  with  directions  to  sustain  the 
demurrers  to  appellee  Coyle 's  crosa-coniplaint^  and  to  appel- 
lees' amended  third  paragraph  of  answer,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Nora. — ^Reported  in  98  N.  E.  75.  See,  also,  under  (1)  2  Cyc.  232; 
(2)  8  Qyc.  92;  (8)  81  Cyc.  227;  (4)  35  Cyc.  H9;  (5)  85  C^c.  452; 
(6)  35  Cyc.  434;  (7)  85  Cyc.  451.  As  to  what  amounts  to  breach 
of  warranty  of  soundness  of  horse,  see  32  L.  R.  A.  (N.  8.)  182.  As 
to  breach  of  warranty  in  sales  of  horses  and  cattle  for  breeding 
parposes,  see  102  Am.  St  022. 
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Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Federle,  GuARDL/ysf. 

[No.  7,576.    FUed  April  5,  1912.] 

1.  AppbaIh — Motion  for  Directed  Verdict. — Manner  of  Presenting 
Question. — ^No  qaestion  is  presented  by  an  independent  assign- 
ment tliat  tbe  court  erred  in  overraling  a  motion  for  directed 
verdict  at  the  close  of  tlie  evidence,  but  the  alleged  error  should 
be  incluied  in  the  motion  for  a  new  trial,    p.  150. 

2.  Railboads. — Crossing  Accident. — Proximate  Cause, — Complaint. 
— Sufficiency. — Where  it  appears  from  the  averments  of  the  com- 
plaint, in  an  action  for  injuries  received  in  a  crossing  accident, 
that  plaintifTs  ward  approached  the  crossing  from  the  north  in 
a  heavily  loaded  wagon,  that  he  stopped,  loolLed  and  listened,  but 
neither  seeing  nor  hearing  anything,  entered  upon  the  traclc  and 
then  saw  a  rapidly  approaching  train,  that  his  only  means  of  es- 
cape was  to  go  down  the  south  approach  to  the  crossing  which 
defendant  had  negligently  constructed  on  a  forty  per  cent  grade, 
of  loose,  unpacked  sand  and  gravel,  that  it  was  dangerous  and 
its  condition  unlmown  to  plaintifTs  ward,  that  in  going  down  said 
approach  said  ward  was  thrown  from  his  wagon  and  injured, 
the  complaint  sufficiently  shows  that  the  fall  and  injury  alleged 
w«re  the  proximate  result  of  tbe  negligent  construction  of  the 
croBslng.    p.  150. 

3b  Tkiau  —  Verdict. — Answers  to  Interrogatories.  —  Conflicting 
Answers. — Effect. — ^Where  answers  by  the  Jury  to  certain  inter- 
rogatories are  in  conflict  with  its  answers  to  other  interrogatories, 
their  effect  is  thereby  nullified  and  rendered  unavailing  to  over- 
throw the  general  verdict,    p.  152. 

4.  Ratlboads. —  Crossing  Accident. —  Dangerous  Crossing. —  Con- 
tributory Negligence. — Even  though  one  may  Isnow  that  there  is 
danger  in  driving  over  a  railroad  crossing,  he  is  Justified  in 
proceeding  if  in  so  doing  he  uses  such  care  and  caution  as  a 
person  of  ordinary  prudence,  in  like  place,  would  deem  sufiicient 
successfully  to  guard  against  the  threatening  danger,    p.  152. 

5.  Railroads. — Crossing  Accident. — Negligence. — Proximate  Ca/use. 
—-Evidence. — Sufficiency. — ^In  an  action  against  a  railroad  com- 
pany for  injuries  to  plaintiff's  ward,  evidence  showing  that  at 
the  time  of  the  injury  defendant  was  engaged  in  reconstruct- 
ing its  road  so  that  the  grade  of  the  south  approach  to  the 
crossing  where  the  injury  occurred  had  been  increased  from 
about  four  per  cent  to  about  forty  per  cent,  and  so  as  to  leave 
an  abrupt  drop  of  four  or  five  inches  from  the  level  of  tho 
crossing  to  the  highway  and  that  the  defendant  had  lessened  the 
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width  of  the  highway  along  the  approach  from  thirty  feet  to 
ahoat  nine  feet  and  coTered  it  with  looee  gravel  into  which  ye- 
hicles  sank  as  they  passed  orer  it,  and  that  plalntifTs  ward  in 
driving  from  the  track  onto  the  south  approach  suddenly  pitched 
downward  and  teXl  from  his  wagon  and  was  injured,  was  sofQ- 
cient  to  warrant  the  Jury  in  finding  the  construction  of  the 
crossing  and  approach  to  have  been  negligent  and  that  the  faU 
and  injury  were  caused  by  the  slope  and  by  the  wheels  of  the 
wagon  suddenly  sinking  into  the  loose  gravel  thereof,  pp.  154, 
155. 

6.  Railboads. — Cro%Hng%, — Duty  to  Maintain  in  Oood  Condition^ — 
Both  at  C(Mnmon  law  and  by  statute  It  is  the  duty  of  a  railroad 
company  to  keep  the  crossings  of  highways  and  the  approaches 
thereto  in  good  condition  for  public  travel,    p.  155. 

7.  Railroads. — Crossing  Accident. — Requirement  as  to  Ordinary 
Care. — Instrt^ction. — In  an  action  for  injuries  sustained  in  being 
thrown  from  a  wagon  while  driving  over  e  defective  railroad 
crossing,  an  instruction  which  told  the  Jury  that  the  injured 
person  was  bound  to  use  reasonable  care  and  caution  to  avoid 
injury,  and  that  the  degree  of  care  and  caution  required  of  him 
was  such  as  would  have  been  reasonably  proportionate  to  the 
known  difficulty  and  danger  in  crossing,  was  not  misleading  and 
was  sufficient  to  inform  the  Jury  that  he  was  required  to  use  the 
care  an  ordinarily  prudent  and  cautious  person  would  use  under 
like  circumstances  to  avoid  injury  and  that  such  care  is  always 
proportl(Hiate  to  the  known  danger,    p.  155. 

8.  Appeal. — Harmless  Error, — Instructions, — The  inadvertent  use 
of  the  word  "plaintiff"  instead  of  "plaintiff's  ward"  in  Instruc- 
tions is  not  reversible  error  where  it  does  not  appear  that  that 
could  or  did  in  any  way  mislead  the  Jury.    p.  156. 

9.  Appeal. — Review, — Harmless  Error.^nstructions. — In  an  ac- 
tion for  personal  injuries  sustained  in  being  thrown  from  a  wagon 
while  driving  over  a  defective  railroad  crossing,  where  an  ex- 
amination of  the  testimony  shows  nothing  that  could  have  been 
considered  "under  the  evidence"  except  elements  of  compensation 
for  the  alleged  injury,  and  the  size  of  the  verdict  indicates  that 
nothing  speculative  or  improper  entered  Into  it,  an  instruction 
was  harmless,  although  perhaps  technically  incorrect,  which 
called  attention  only  to  elements  of  actual  damage  to  be  consid- 
ered, if  shown  by  the  evidence,  and  concluded  by  stating  that  the 
injured  party  should  be  awarded  such  damages  as  he  was  "fairly 
entitled  to"  under  the  evidence,    p.  156. 

10.  Tbl^l. — Instructions. — Refusal. — Covered  hy  Other  Instruc- 
tions.— ^It  was  not  error  to  refuse  Instructions  tendered  by  appel- 
lant that  were  in  substance  covered  by  instructions  given  by  the 
court    p.  157. 
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IL    IvflANK  IPmaaonB,— Action  l>tf  Ouardian. — Evidence, — Record  of 

'  Adfudioatkm  of  Insanity. — ^In  an  action  by  the  guardian  of  an  in- 
sane ward  to  recover  for  injuries  sustained  by  ttie  ward,  the 
probate  order  book  showing  the  adjudication  of  the  mental  un- 
soondness  of  plaintliTs  ward  was  competent  to  prove  plaintiff's 
authority  to  bring  the  suit    p.  157. 

12,  Insane  Persons.— ^e^ion  by  Ouardian. — Evidence, — Record  of 
Adjudication  of  Insanity. — Admission. — Objection. — ^In  an  action 
by  the  goardlan  of  an  insane  ward  to  recover  for  injuries  sus- 
tabled  by  the  ward,  where  defendant  objected  to  the  admission  of 
the  x>robate  order  book  showing  the  adjudication  of  the  mental 
unsoundness  of  plaintiff's  ward  on  the  ground  that  the  record 
was  not  competent  evidence  because  defendant  was  not  a  party 
to  the  proceedings  and  that,  if  it  was  admitted  in  evidence,  parol 
evidence  of  the  mental  condition  of  the  ward  could  not  be  re- 
ceived, but  admitted  that  the  record  was  competent  evidence  to 
prove  the  authority  of  plaintiff  to  bring  the  suit,  the  objection 
was  properly  overruled,    p.  157. 

13^  Apfeai.. — Evidence.— Limiting  Application, — Presenting  Ques- 
Uon. — ^Where  evidence  was  properly  admitted  for  one  purpose  no 
qnestion  Is  presented  as  to  its  competency  for  another  purpose, 
where  appellant  failed  to  tender  an  instruction  limiting  its  appli- 
cation,   p.  157. 

14.  Afpsai^ — Review. — Harmless  Error. — Admission  of  Evidence. 
— Cumulative  Evidence. — ^In  an  action  to  recover  for  injuries  to 
plaintUTs  ward,  where  there  was  other  evidence  showing  the 
ward^s  mental  condition  to  be  impaired  as  the  result  of  his  in- 
jury, and  the  defendant  introduced  no  evidence  whatever  on 
the  question,  the  admission  in  evidence  of  the  probate  order  book 
showing  an  adjudication  of  the  ward's  mental  unsoundness  was 
merely  cnmulatlve  and  harmless,    p.  158. 

Prom  Ripley  Circuit  Court;  Francis  M.  Thompson, 
Judge. 

Action  hy  William  Federle,  as  gaardian  of  Joseph  Fed- 
erle,  a  person  of  unsound  mind,  against  the  Cleveland^  Cin- 
cinnati, Chicago  and  St,  Louis  Railway  Company.  From  a 
judgment  for  plaintiff,  the  defendant  appeals.    Affirmed. 

L.  J.  Hackney,  F.  L.  Littleton,  J.  O.  Cravens  and  T.  8. 
Cravens,  for  appellant. 

Nicholas  Comet,  John  B.  Rebuck  and  B.  E.  Jackson,  for 
appelleei 
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Pbi/t,  C.  J. — ^Appellee  brought  this  action  to  recover  dam- 
ages for  injuries  alleged  to  have  been  sustained  by  his  ward 
on  a  public  highway  crossed  by  appellant's  road,  and  caused 
by  the  negligent  construction  of  the  approaches  of  said 
highway  at  said  crossing. 

The  case  was  tried  by  a  jury,  which  returned  a  verdict  for 
appellee  in  the  sum  of  $1,000,  together  with  answers  to  in- 
terrogatories. From  judgment  in  favor  of  appellee,  this 
appeal  was  granted.  Appellant  assigns  error  in  the  over- 
ruling of  (1)  the  demurrer  to  the  amended  second  para- 
graph of  supplemental  complaint,  (2)  the  motion  for  di- 
rected verdict  at  the  close  of  the  evidence,  (3)  appellant's 
motion  for  judgment  on  the  answers  to  interrogatories,  not- 
withstanding the  general  verdict,  (4)  the  motion  for  a  new 
trial. 

Appellant's  second  alleged  error  presents  no  question  as 

an  independent  assignment,  but  is  properly  included  in  the 

motion  for  a  new  trial.    ChicagOy  etc,  B.  Co,  v.  Rich- 

1.  ards  (1901),  28  Ind.  App.  46,  59,  61  N.  E.  18;  BJiod- 
ius  V.  Johnson  (1900),  24  Ind.  App.  401,  403,  56  N. 

E.  942. 

In  support  of  its  first  proposition,  appellant  con- 

2.  tends  that  appellee's  complaint  is  defective  as  against 
demurrer,  in  that  it  fails  to  show  any  causal  connec- 
tion between  the  negligence  complained  of  and  the  injuries 
sustained  by  appellee's  ward. 

From  the  averments  of  the  complaint  it  appears  that  on 
December  27,  1906,  and  for  some  time  prior  thereto,  defend- 
ant was  engaged  in  elevating  its  tracks  and  reconstructing 
its  roadbed  at  a  place  where  said  tracks  crossed  a  public 
highway;  that  on  said  date  plaintiff's  ward,  Joseph  Federle, 
while  driving  with  a  loaded  wagon  along  said  highway,  ap- 
proached said  crossing  from  the  north;  that  he  stopped, 
looked  and  listened  for  an  approaching  train,  but  neither 
saw  nor  heard  any ;  that  he  drove  upon  the  railroad  track, 
and  then  saw  a  train  approaching  him  from  the  east  at  a 
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high  rate  of  efpeed ;  that  because  said  crossing  was  only  nine 
feet  wide  instead  of  thirty  feet,  the  width  of  the  highway,  he 
eonid  not  torn  to  either  side,  and  on  account  of  the  rapidly 
approaching  train  he  could  not  stop;  that  he  was  thus 
forced  to  continue  on  his  way  and  go  down  the  south  ap- 
proach to  the  crossing;  that  said  fiiputh  approach  was 
constructed  on  a  forty  per  cent  grade,  and  was  built 
of  loose,  unpacked  sand  and  gravel;  that  it  was  in  a 
dangerous  condition,  and  said  dangerous  condition  was  un- 
known to  plaintiff's  ward ;  that  in  going  down  said  approach 
said  ward  was  thrown  from  his  wagon,  and  so  injured  that 
he  became  of  unsound  mind.  The  complaint  further  charges 
defendant  with  the  negligent  construction  of  said  crossing 
and  approach,  and  alleges  that  '^all  of  which  happenings 
were  occasioned  solely  by  the  carelessness  and  negligence  of 
defendant,"  and  that  ''on  account  of  said  happenings" 
plaintiff's  ward  was  injured. 

It  thus  appears  that  said  ward  used  due  caution  as  he  ap- 
proached appellant's  tracks;  that  he  knew  of  no  defects  in 
the  construction  of  the  highway  beyond  the  railroad;  that 
when  he  drove  upon  said  tracks,  and  saw  the  approaching 
train,  he  did  the  natural,  and  only  possible  thing,  under  the 
circumstances,  when  he  drove  down  the  south  approach; 
that  he  had  no  time  to  inspect  the  same,  but  was  forced  to 
use  it  as  he  found  it,  or  be  struck  by  the  train;  that  he 
drove  down  the  steep  approach,  was  thrown  from  his  wagon 
and  injured. 

The  form  and  character  of  the  averments  of  the  com- 
plaint, relied  on  to  show  that  the  alleged  negligence  of  appel- 
lant in  constructing  the  crossing  and  the  south  approach 
thereto  caused  the  injury  complained  of,  are  not  to  be  com- 
mended, yet,  considering  all  the  facts  averred,  we  are  forced 
to  the  conclusion  that  the  fall  and  injury  alleged  were  the 
proximate  result  of  the  negligent  construction  aforesaid. 
Vanddia  Coal  Co.  v.  Price  (1912),  178  Ind.  — ,  97  N.  E.  429, 
431;  Cleveland,  etc,  R.  Co.  v.  Stevens  (1912),  49  Ind.  App. 
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647,  96  N.  E.  493,  494;  Pennsylvania  Co.  v.  Sears  (1894), 
136  Ind.  460-465,  34  N.  E.  15,  36  N.  E.  353. 

Appellant  contends  that  its  motion  for  judgment  on  the 

answers  to  the  interrogatories  notwithstanding  the  general 

verdict  should  have  been  sostained,  for  the  reason  that 

3.  the  jury  in  answer  to  interrogatory  twenty-one  found 
that  it  was  dangerous  for  appellee's  ward  ''to  drive 

down  the  approach  to  the  south  track  seated  on  a  loose  board 
lying  across  strips  nailed  leangthwise  on  the  top  of  a  farm 
wagon,"  and  in  answer  to  interrogatory  twenty-two,  found 
that  the  danger  was  open  and  obvious  to  one  driving  down 
the  approach  to  the  south  tracks  so  seated  on  the  top  of  a 
farm  wagon. 

But  in  answer  to  interrogatories  seventeen,  e^^hteen  and 
twenty,  the  jury  also  found  that  appellee's  ward  had  his 
horse  under  control ;  that  travelers  on  the  highway  in  ques- 
tion could  not  drive  over  the  approach  to  the  south  track  in 
safety  by  using  ordinary  care^  and  that  the  danger  in  driv- 
ing over  said  approach  was  not  open  and  obvious.  It  can 
not  be  seriously  contended  that  the  position  of  appellee's 
ward  on  his  wagon  was  a  negligent  or  unsafe  position  for 
him  to  assume,  nor  that  it  gave  him  any  better  opportunity 
to  observe  the  danger  ahead  than  that  which  any  other  trav- 
eler possessed.  It  follows,  then,  that  so  far  as  the  jury's 
answers  to  the  interrogatories  are  favorable  to  appellant  they 
are  in  conflict  with  other  answers,  and  their  effect  is  thereby 
nullified  and  rendered  unavailing  to  overthrow  the  general 
verdict.  Pittsburgh,  etc.,  B,  Co.  v.  Ligktheiser  (1907),  168 
Ind.  438,  448,  78  N.  E.  1033  ,•  Bickmond  St.,  etc.,  JR.  Co.  v. 
Beverly  (1909),  43  Ind.  App.  105,  110,  84  N.  E.  558,  85  N. 
B.  721;  Union  Traction  Co.  v.  Vanderoook  (1904),  32  Ind. 
App.  621,  625,  69  N.  E.  486. 

Even  though  appellee's  ward  knew  there  was  danger  in 
driving  over  the  croasing,  it  did  not  necessarily  fol- 

4.  low  that  injury  would  result,  and  under  such  circum- 
stances, and  particularly  in  view  of  the  fact  that  said 
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ward's  podtion  on  appellant's  track  was  one  of  i>08itiye  dan- 
ger on  account  of  the  approaching  train,  he  was  justified  in 
proceeding,  if  he  nsed  such  care  and  caution  as  ^'a  person  of 
ordinary  prudence,  in  like  place,  wonld  deem  sufficient  sue- 
cesBfoUy  to  guard  against  the  threatening  danger."  Chica- 
go, etc.,  R.  Co.  V.  Leachn^n  (1903),  161  Ind.  512,  516,  69  N. 
E.  253;  Town  of  Gosport  v.  Evans  (1887),  112  Ind.  133, 
138, 13  N.  E,  256,  2  Am.  St  164. 

As  against  the  interrogatories,  the  general  verdict  finds  in 
appellee's  favor  every  fact  provable  under  the  issues.  This 
includes  the  finding  that  his  ward  exercised  care  commen- 
surate with  the  apparent  danger  of  the  situation,  and  acted 
in  a  cautious  and  prudent  manner. 

In  the  ease  of  Chicago,  etc.,  R.  Co.  v.  Leachman,  supra,  on 
page  516  it  is  said:  ^' There  is  no  question  of  assumed  risk 
in  this  case,  however  well  appellee  knew  of  the  defective  con- 
dition of  the  crossing.  Appellant,  in  the  construction  of  its 
railroad,  having  intersected  an  established  highway,  it  be- 
eame  its  imperative  statutory  duty  to  restore  the  highway, 
thus  intersected,  to  its  former  state,  or  in  a  sufficient  manner 
not  unnecessarily  to  impair  its  usefulness,  and  in  such  man- 
ner as  to  afford  security  for  life  and  property.  §5153  Bums 
1901,  clause  5  [§5395  Bums  1908,  Subdv.  5,  §3903  R.  S. 
1881] ;  Chicago,  etc.,  R.  Co.  v.  State,  ex  rel.  [1902],  158  Ind. 
189, 191,  and  cases  cited.  Whatever  danger  or  risk,  obvious 
or  otherwise,  resulted  from  the  failure  of  appellant  to  per- 
form its  specific  statutory  duty  to  keep  the  crossing  safe  and 
in  good  condition  for  travel,  was  assumed  by  appellant,  who 
wrongfully  created  it,  and  not  by  appellee.  The  appellee  is 
answerable  only  for  his  conduct  in  dealing  with  the  defective 
conditions  as  he  found  them.  As  relates  to  him  the  ques- 
tion is:  (1)  Was  it  negligence  to  undertake,  at  all,  to  drive 
his  team  and  load  over  the  crossing  in  its  known  condition, 
and  (2)  if  he  might  reasonably  undertake  it,  in  his  effort  to 
do  so,  did  he  neglect  the  observance  of  any  care  or  precau- 
tion required  by  ordinary  pradence  under  the  circumstances  f 
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If  he  might  rightfully  undertake  to  cross,  and  he  used  such 
care  as  an  ordinarily  careful  and  cautious  person  would 
observe  in  driving  a  like  team  and  load  over  the  crossing,  he 
cannot  be  adjudged  guilty  of  fault. ' '  See,  also,  Evansville^ 
etc.,  R.  Co.  V.  Cnst  (1889),  116  Ind.  446,  451,  19  N.  E.  310, 
2  L.  B.  A.  450,  9  Am.  St.  865;  Evansville,  etc.,  B.  Co.  v. 
Marohn  (1893),  6  Ind.  App.  646,  652,  31  N.  E.  27. 

The  court  did  not  err  in  overruling  the  motion  for  judg- 
ment on  the  answers  to  the  interrogatories. 

In  discussing  its  motion  for  a  new  trial,  appellant  con- 
tends that  the  evidence  is  insufficient  to  sustain  the  verdict^ 
in  that  it  fails  to  show,  (1)  that  appellant's  construction  of 
the  crossing  and  the  approaches  was,  under  the  circum- 
stances at  the  time,  negligent,  (2)  that  the  construction  or 
condition  of  the  crossing,  or  its  approach,  or  any  negligence 
of  appellant  was  the  proximate  cause  of  the  injuries  of  ap- 
pellee's ward. 

There  was  evidence  tending  to  show  that  at  the  time  of 
the  injury  to  appellee's  ward,  appellant  was  engaged  in  re- 
constructing its  roadbed,  in  raising  its  tracks  at  the 

5.  highway  crossing  near  which  the  accident  occurred, 
and  in  putting  in  a  new  track  at  said  crossing.  In  the 
course  of  these  alterations,  and  in  consequence  of  the  eleva- 
vation  of  the  tracks,  the  grade  of  the  south  approach  had 
been  materially  increased  from  about  four  per  cent,  to  about 
forty  per  cent.;  that  as  one  approached  the  crossing  from 
the  north,  and  passed  over  the  tracks,  there  was  an  abrupt 
drop  of  some  four  or  five  inches  from  the  level  of  the  cross- 
ing to  the  highway  on  the  south  side,  and  then  a  sharp 
descent  over  the  south  approach  for  some  twelve  or  fifteen 
feet  to  the  natural  elevation  of  the  highway;  that  in  the 
work  of  reconstructing  the  highway  along  this  approach,  it 
had  been  lessened  in  vridth  from  about  thirty  feet  to  about 
nine  feet,  and  covered  with  loose  unpacked  gravel,  into 
which  vehicles  sank  as  they  passed  over  it.  It  further  ap- 
pears from  the  evidence  that  appellee's  ward  crossed  the 
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tracks  in  safety,  and  then  as  he  drove  on  to  the  south  ap- 
proach was  seen  to  pitch  suddenly  downward  and  fall  from 
his  wagon.  He  was  found  on  his  hands  and  knees  by  the 
side  of  his  wagon,  crawling  and  trying  to  get  up.  Several 
physicians  testified  that  the  injuries  which  he  received  in  the 
fall  were  sufficient  directly  to  produce  this  mental  unsound- 
ness, which  is  relied  on  as  an  element  of  damage. 

Both  at  common  law  and  by  statute  it  was  appellant's 

iaty  to  ke^  and  maintain  the  crossing  of  the  highway  and 

the  approaches  thereto  in  good  condition  for  public 

6.  travel.    §5195  Bums  1908,  subd  5,  §3903  R.  S.  1881 ; 
Evansville,  etc.,  B.  Co.  v.  Alien  (1905),  34  Ind.  App. 

636,  642,  73  N.  E.  630 ;  Lake  Shore,  etc.,  R.  Co.  v.  Mcintosh 
(1895),  140  Ind.  261,  277,  38  N.  B.  476. 

The  evidence  in  this  case  shows  that  appellant  violated 

this  duty,  in  that  it  constructed  the  south  approach  to  its 

tracks  on  a  steep  grade,  of  an  insuf&cient  width,  and 

5.    covered  the  same  with  loose,  unpacked  gravel.    There 

is  evidence  from  which  the  jury  may  have  found  that 

the  construction  complained  of  was  negligent,  and  that  the 

fall  of  appellee's  ward  from  his  wagon  and  his  injury  were 

caused  by  the  slope  of  the  south  approach,  and  by  the  wheels 

of  his  wagon  suddenly  sinldi^  into  the  loose  gravel  thereof. 

Instruction  five,  as  given  by  the  court  and  complained  of 

by  appellant,  is  as  follows:    *'If  the  jury  believe  from  the 

evidence  that  where  the  public  highway  crossed  the 

7.  railroad  track,  and  where  the  accident  happened,  if  it 
did  happen,  was  a  difficult  place  to  cross  with  a  loaded 

wagon,  drawn  by  the  team  of  horses  and  that  Joseph  Federle 
was  acquainted  with  the  place  and  the  difficulty  of  crossing, 
then  he  was  bound  to  use  reasonable  care  and  caution  to  avoid 
injury,  and  that  the  d^ree  of  care  and  caution  required  of 
him  was  such  as  would  have  been  reasonably  proportionate 
to  the  known  difficulty  and  danger  in  crossing. ' ' 

The  decedent  was  required  to  use  the  care  an  ordinarily 
prudent  and  cautious  person  would  use  under  like  circum- 
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Stances  to  avoid  injury.  Such  care  is  always  proportionate 
to  the  known  danger. 

The  language  of  the  foregoing  instruction  is  not  the  most 
apt  to  convey  this  meaning,  but  the  instruction  fairly  inter- 
preted, is  subject  to  no  other  meaning  and  could  not  have 
misled  the  jury. 

Instructions  seven  and  ten,  as  given  by  the  court>  show 

an  inadvertence  by  speaking  of  the  ''plaintiff,"  instead 

of  the  '' plaintiff ^s  ward."    It  does  not  appear  that 

8.  -such  technical  defect  could  or  did  in  any  way  mis- 
lead the  jury,  and  no  reversible  error  is  thereby  pre- 
sented.    §§407,  700  Burns  1908,  §§398,  658  R.  S.  1881; 
Cleveland,  etc.,  R.  Co.  v.  MiUer  (1905),  165  Ind.  381,  387, 
74  N.  E.  509. 

Instruction  twelve,  as  given  by  the  court,  is  as  follows: 

''If  your  finding  should  be  for  the  plaintiff  you  will  take 

into  consideration  in  estimating  the  amount  of  dam- 

9.  ages,  the  amount  of  doctor  bill,  if  any,  his  care  and 
nursing,  if  any  has  been  shown,  loss  of  time,  if  any, 

together  with  loss  of  ability  to  earn  money,  if  any  has  been 
shown,  and  you  will  award  him  such  damages  as  under  the 
evidence  you  think  him  fairly  entitled  to."  This  instruc- 
tion is  criticised  as  not  limiting  the  recovery  to  compensa- 
tory damages.  The  court,  in  the  instruction,  calls  attention 
only  to  elements  of  actual  damage  to  be  considered,  if  shown 
by  the  evidence,  and  concludes  by  stating  that  he  should 
be  awarded  such  damages  as  he  is  "fairly  entitled  to"  under 
the  evidence. 

While  the  instruction  may  be  technically  incorrect,  it,  in 
effect,  limits  the  damages  to  compensation  for  loss,  occasioned 
by  the  alleged  injury.  The  jury  could  not  reasonably  have 
understood  from  its  language  that  it  could  award  dam- 
ages for  elements  of  loss  different  from  those  mentioned  in 
the  instruction.  Furthermore,  an  examination  of  the  testi- 
mony shows  nothing  that  could  have  been  considered  "under 
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the  evidence"  except  elements  of  compensation  for  the  al- 
leged injuiyy  and  the  size  of  the  verdict  indicates  that 
nothing  speculative  or  improper  entered  into  the  verdict. 
In  this  situation  appellant  oonld  not  have  been  harmed  by 
the  instruction* 

Appellant's  instructions  two,  three,  four  and  seven 
10-   were,  in  substance,  covered  by  instructions  given  by 

the  court,  and  there  was  no  error  in  refusing  them. 
Appellee  offered  in  evidence  the  probate  order  book,  show^ 
ing  the  adjudication  of  the  mental  unsoundness  of  appellee's 
ward.    Appellant  objected,  on  the  ground  that  the 
U.  record  was  not  competent  evidence,  because  appellant 
was  not  a  party  to  the  proceedings,  and  that  if  admit- 
ted in  evidence  parol  evidence  of  the  mental  condition  of  the 
ward  could  not  be  received,  but  admitted  that  the  record 
was  competent  evidence  to  prove  the  authority  of 

12.  appellee  to  bring  the  suit.  The  objection  was  over- 
ruled, and  the  record  read  in  evidence  without  fur- 
ther comment  or  statement.  The  record  was  at  least  compe- 
tent for  the  purpose  admitted  by  appellant,  and  the  ob- 
jection was.  prox>erly  overruled  on  that  account^  and  like- 
wise b^  reason  of  the  admission  of  counsel. 

If  for  any  reason  appellant  believed  the  evid^ice 

13.  so  admitted  should  be  limited  in  its  application,  it 
should  have  presented  to  the  court  a  proper  instruc- 
tion on  the  subject^  but  this  the  record  shows  was  not  done. 

In  this  situation  we  are  not  called  on  to  decide  whether 
the  record  so  admitted  was  or  was  not  competent  evidence, 
in  this  case,  of  the  mental  condition  of  appellee's  ward.  22 
Cyc.  1133;  1  Greenleaf,  Evidence  (Lewis's  ed.)  §556;  2 
Elliott,  Evidence  §1372;  Small  v.  Champeny  (1899),  102 
Wia  61,  78  N.  W.  407;  Den  v.  Clark  (1828),  10  N.  J.  L. 
258,  18  Am.  Dec.  417;  Andrews  v.  Andrews'  Committee 
(1905),  120  Ky.  718,  721,  87  S.  W.  1080,  90  S.  W.  581. 

The  court  clearly  instructed  the  jury  that  before  mental 
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uDSoundnefis,  if  shown,  could  be  considered  in  estimating 
damages,  it  must  be  shown  to  have  resulted  from  the  alleged 
injury. 

Furthermore  there  was  other  evidence  tending  to  show  the 

impaired  condition  of  the  ward's  mind  subsequent  to  his 

injury,  and  the  testimony  of  several  physicians  that 

14.  such  infirmity  was  the  natural  and  probable  result  of 
the  alleged  injuries.  Appellant  introduced  no  evi- 
dence whatever  on  the  question  of  the  ward's  insanity  and 
therefore  was  not  harmed  by  the  admission  in  evidence  of 
the  probate  record,  for  if  considered  upon  the  question  of 
the  mental  condition  of  the  ward,  it  was  only  cumulative 
evidence  upon  the  subject.  Hauck  v.  Mishawaka  Woolen 
Mfg.  Co.  (1901),  26  Ind.  App.  513,  60  N.  E.  162;  Indiana 
Unian  Traction  Co.  v.  Scribner  (1911),  47  Ind.  App.  621, 
93  N.  E.  1014,  1020. 

The  record  presents  no  reversible  error.  It  having  been 
made  to  appear  that  appellee's  ward  has  died  since  the  sub- 
mission of  this  cause,  the  judgment  is  therefore  affirmed,  as 
of  the  date  of  the  submission. 

'  Note.— Reported  In  98  N.  E.  123.  See,  also,  nnder  (1)  2  Qyc.  999; 
(2)  33  Gyc  1053;  (3)  38  Cyc.  1926;  (4)  33  Cyc.  985;  (5)  33  Cyc 
1090;  (6)  33  Cyc.  025;  (7)  33  Cyc.  1138;  (8)  38  Cyc.  1595;  (9) 
38  Cyc.  1814;  (10)  38  Cyc.  1711;  (12)  38  Cyc.  1388;  (13)  38  Cyc. 
1756;  (14)  38  Cyc.  1419.  As  to  a  railroad  company's  liability  for 
a  person's  injuries  due  to  negligent  construction  or  maintenance  by 
it  of  a  highway  crossing,  see  90  Am.  Dec.  58. 


Jones  v.  Kolbcan  et  al. 

[No.  8,223.    Filed  April  5,  1912.] 

1.  New  Trial. — Action  for  New  Trial. — Nature. — An  action  for  a 
new  trial  is  an  independent  action,  in  no  manner  connected  witb 
the  proceeding  in  which  the  Judgment  was  rend^ed,  and  must 
stand  or  fall  upon  its  own  merits,    p.  160. 

2,  New  Tbiau — Action  for  New  Trial, — Complaint. — Demurrer,— 
The  sufficiency  of  a  complaint  in  an  action  for  a  new  trial  may 
be  challenged  by  demurrer,    p.  160. 
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3.  Appeal. — Final  Judgment, — Order  (Granting  New  Trial, — ^An  or- 
der granting  a  new  trial  under  the  provisions  of  §589  Bums 
1908,  8562  R.  S.  1881,  is  a  final  judgment  within  the  meaning  of 
§671  Bums  1906,  §632  B.  S.  1881,  from  which  an  appeal  will  lie. 
p.  16a 

4.  New  Tbial. — Action  for  New  Trial, — Complaint. — Sujfldenoy. — 
A  complaint  in  an  action  for  a  new  trial  under  §589  Burns  1908, 
§562  R.  S.  1881,  is  insufficient  if  it  fails  to  show  that  diligence 
was  used  to  ascertain  the  facts  relied  upon  during  the  term  at 
wliich  the  judgment  was  rendered,  or,  if  such  facts  were  known, 
that  they  were  not  brought  to  the  attention  of  the  court  by  rea- 
son of  the  excusable  neglect  of  the  party  seeking  the  new  trial, 
or  by  the  fraud  of  the  adverse  party,    p.  16L 

Prom  Orange  Circuit  Court;  Thomas  B.  Buskirk,  Judge. 

Action  by  Harrison  J.  Eolman  and  others  against  Oliver 
W.  Jones.  From  a  judgment  for  plaintiffis,  the  defendant 
appeals.    Beversed. 

Carlos  T.  McCarty,  for  appellant. 
Harry  E.  Roberts,  for  appellees. 

Abams^  J. — On  September  14,  1910,  being  the  third  judi- 
cial day  of  the  September  term  of  the  Orange  Circuit  Court, 
judgment  was  rendered  in  favor  of  appellant  against  appel- 
lees on  a  note,  and  decreeing  the  foreclosure  of  a  mortgage  on 
real  estate  securing  the  same.  On  October  15,  1910 — ^the 
same  being  in  vacation — api>ellees  filed  their  motion  for  a 
new  trial.  While  the  paper  filed  was  designated  as  a  **  mo- 
lion",  it  was  treated  by  the  parties  and  by  the  court  as  a 
complaint  for  a  new  trial. 

Appellant  appeared  by  counsel,  and  demurred  to  the  com- 
plaint, on  the  ground  that  the  same  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  This  demurrer  was 
overruled,  and  appellant  declining  to  plead  further,  the 
court  rendered  judgment  for  a  new  trial. 

Api>ellees  have  filed  a  motion  in  this  court  to  dismiss  the 
apx)eal,  for  the  reason  that  the  same  was  not  taken  from  a 
final  judgment,  as  provided  by  §671  Burns  1908,  §632  R.  S. 
1881.    It  is  urged  that  the  granting  of  a  new  trial  by  the 
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court  reinstates  the  foreclosure  proceedings  as  an  action 
pending  in  the  Orange  Circuit  Court,  and  that  such  action 
remains  undetermined.    Thare  is  no  merit  in  appellee's  mo- 
tion to  dismiss  the  appeal    A  complaint  for  a  new 

1.  trial  is  an  independent  action,  and  in  no  manner  con- 
nected with  the  proceeding  in  which  the  judgment  was 

rendered,  and  must  stand  or  fall  on  its  own  merits.  Davis 
V.  Davis  (1896),  145  Ind.  4, 43  N.  E.  935;  Morrison  v.  Carey 
(1891),  129  Ind.  277,  28  N.  E.  697;  Hiatt  v.  Ballinger 
(1877),  59  Ind.  303;  Sanders  v.  Loy  (1873),  45  Ind.  229; 
Louisville,  etc.,  R.  Co.  v.  Vineyard  (1907),  39  Ind.  App. 
628,  79  N.  E.  384;  East  v.  McKee  (1895),  14  Ind.  App.  45, 
42  N.  E.  368.    The  sufficiency  of  the  complaint  in  such 

2.  an  action  may  be  challenged  by  demurrer.    Hines  v. 
Driver  (1885),  100  Ind.  315. 

An  order  granting  a  new  trial,  as  provided  by 

3.  §589  Bums  1908,  §562  R.  S.  1881,  is  a  final  judgment 
within  the  meaning  of  §671,  supra,  from  which  an 

appeal  will  lie.  Freeman,  Judgments  §18 ;  Harvey  v.  Fink 
(1887),  111  Ind.  249,  12  N.  E.  396;  Hines  v.  Driver  (1883), 
89  Ind.  339. 

In  the  case  last  dted,  the  court  said:  ''We  agree  that 
appellate  courts  are  reluctant  to  reverse  a  case  upon  the 
ground  that  a  new  trial  has  been  improperly  granted,  upon 
the  theory  that  the  granting  of  a  new  trial  rests  largely  in 
the  discretion  of  the  nisi  prius  court,  and  upon  the  ground 
that  the  erroneous  granting  of  a  new  trial  is  likely  to  be 
ultimately  less  injurious  than  the  erroneous  refusal  of  a  new 
trial.  But  the  discretion  vested  in  the  nisi  prius  court  is  a 
judicial  discretion,  and  will  be  reviewed  when  a  proper  case 
is  presented.  The  right  of  appeal  from  a  final  judgment 
granting  a  new  trial  is  in  no  manner  abridged  because  of  the 
large  discretion  reposed,  in  that  respect  in  the  nisi  pri'^ 
court.*' 

The  complaint  does  not  show  that  any  diligence  "WSB  weA 
by  appellees  to  ascertain  the  facts^  on  which  they  rely  for  a 
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new  trial,  during  the  term  at  which  the  judgment  was 
4.  rendered.  There  is  no  averment  that  the  new  evidence 
was  not  known  by  appellees  at  the  time  of  the  trial  or 
during  the  term.  This  alone  would  render  the  complaint  in- 
sufficient, nines  V.  Driver  (1885),  100  Ind.  315;  Mercer  v. 
Mercer  (1888),  114  Ind.  558,  17  N.  E.  182;  Pepin  v.  Laut- 
inan  (1901),  28  Ind.  App.  74,  62  N.  E.  60. 

It  is  averred,  however,  that  '*the  note  and  mortgage  sued 
on  were  not  in  court  and  not  in  evidence,  the  same  having 
been  long  since  paid  and  canceled.''  Important  as  this  aver- 
ment is,  standing  alone,  it  is  insufficient.  If  such  facts  were 
unknown  to  appellees  at  the  tim«  of  the  trial  or  during  the 
term,  or,  if  known,  were  not  brought  to  the  attention  of  the 
court,  by  reason  of  the  excusable  neglect  of  appellees,  or  by 
the  fraud  of  appellant,  and  these  facts,  together  with  the 
degree  of  diligence  required,  were  shown  by  the  complaint,  a 
different  case  would  be  presented.  But  the  complaint  before 
us  is  clearly  insufficient  under  the  decisions  of  the  Supreme 
Court  and  this  court,  and  the  demurrer  should  have  beai 
sustained. 

The  judgment  is  therefore  reversed,  with  instructions  to 
the  court  below  to  sustain  appellant's  demurrer  to  the  com- 
plaint, with  leave  to  amend ;  costs  to  follow  the  final  deter- 
mination of  this  cause. 

Note. — ^Reported  in  98  N.  B.  74.  See,  also,  under  (1)  1913  Cyc. 
Ann.  32e0;  (2)  29  Cyc.  963;  (3)  2  Cyc.  590;  (4)  28  Cyc  961,  962. 


Court  op  Honor  v.  Rausch. 

[No.  7,306.    Piled  October  3,  1911.    Rehearing  denied  December  5, 
1911.    Transfer  denied  April  5,  1912.] 

1.  iNsrRANCE. — Fraternal  Insurance, — Change  of  By-laws, — Effect. 
— ^Where  a  fraternal  society  issued  a  certificate  of  Insurance  to  one 
of  Its  members,  providing  for  tlie  payment  of  a  designated  and 
certain  sum  and  providing  that  the  certificate  should  be  incon- 
testable after  two  years,  the  society  could  not,  on  the  death  of 
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the  member  by  suicide  more  than  fire  years  thereafter,  SLYoid  its 
liability  for  the  full  amount  of  the  certificate  by  reason  of  a  by- 
law, adopted  less  than  two  years  after  the  certificate  was  issued, 
providing  that  death  by  suicide  would  fix  the  amount  payable  on 
tlio  certificate  at  five  per  cent  i^er  annum  for  each  year  of  mem- 
U'rshlp.    p.  164. 

2.  Insurance. — Fraternal  Insurance, — Right  to  Change  By-laws, — 
Fraternal  sooietk»s  cannot  amend  their  by-laws  so  as  to  impair 
or  modify  contracts  of  insurance  previously  made.    p.  154. 

3.  Insurance.  — •  Fraternal  Insurance,  —  Contract.  —  Ci>mpliance 
With  Future  ByAaics, — Construction, — Compliance  with  future 
by-laws,  as  used  in  an  agreement,  in  the  application  for  member- 
ship in  a  fraternal  insurance  order,  that  the  applicant  will  com- 
ply with  the  laws  and  rules  of  the  order  then  In  force  and  which 
may  thereafter  l>e  adopted,  has  reference  to  future  by-laws  per- 
taining to  the  duties  of  the  members,  but  not  affecting  the  rights 
granted  by  virtue  of  the  contract  of  insurance,    p.  165. 

From  Superior  Court  of  Vanderburgh  County;  Alexander 
Gilchrist,  Judge. 

Action  by  Elizabeth  Rausch  against  the  Court  of  Honor. 
From  a  judgment  for  plaintiff,  the  defendant  appeals.  Af- 
firmed. 

Charles  L.  Wedding,  William  B.  Bisse,  for  appellant. 
Charles  B,  Harris,  for  appellee. 

Ibach,  J. — The  complaint  in  the  case,  in  substance,  alleges 
that  defendant  (appellant  herein)  is  a  mutual  benefit  soci- 
ety, duly  organized  and  engaged  in  the  business  of  insuring 
the  lives  of  its  members,  that  on  May  8,  1903,  George  Rausch 
became  a  member  of  the  society,  and  it  issued  to  him  a  certifi- 
cate of  membership,  whereby  it  promised  to  pay  on  his 
death  the  sum  of  $1,000  to  his  wife,  to  whom  the  certificate 
was  made  payable  at  the  date  of  its  issue;  that  on  Septem- 
ber 11, 1908,  said  George  Rausch  died,  and  up  to  the  time  of 
his  death  he  had  performed  all  the  conditions  required  of 
him  by  the  terms  of  his  certificate,  and  by  his  contract  of 
insurance,  and  that  plaintiff  had  also  done  everything  re- 
quired of  her  by  the  terms  of  such  certificate  and  contract  of 
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insarance.  It  is  also  averred  that  on  October  6,  1908,  proof 
of  the  death  of  said  George  Rausch  was  made,  and  that  the 
amount  of  the  certificate  was  due  to  plaintiflE  on  January  6, 
1909. 

The  demurrer  to  the  complaint  being  overruled,  defendant 
filed  answer,  averring  that  said  George  Rausch,  in  his  appli- 
cation for  membership  in  defendant  order,  agreed  to  conform 
to  the  constitution,  laws  and  rules  of  the  order  then  in  force, 
and  which  might  thereafter  be  adopted ;  that  he  committed 
suicide  on  September  11,  1908,  which  was  in  violation  of  the 
laws  of  the  order,  and  which  violation  fixed  the  amount  pay- 
able on  the  certificate  at  five  per  cent  per  annum  for  each 
year  of  membership ;  that  in  accordance  with  such  laws  the 
amount  due  to  plaintiff  was  $266.67,  which  amount  had  been 
tendered  her. 

Plaintiff  replied  to  the  answer,  saying  that  at  the  time  of 
the  application  for  membership,  and  the  issuing  of  the  certifi- 
cate sued  on,  there  was  in  force  a  provision  among  the  laws 
of  the  order  that  the  certificate  should  be  incontestable  after 
two  years,  on  certain  conditions  therein  set  forth,  and  that 
such  provision  was  in  force  until  July  1,  1903,  when  the 
repeal  thereof,  which  was  made  on  May  27,  1903,  became 
effective.  A  demurrer  to  the  reply  for  want  of  facts  was 
overruled.  On  the  issues  thus  formed  the  case  was  tried, 
and  plaintiff  obtained  judgment  for  $1,000  and  interest,  less 
the  amount  of  the  tender  which  had  been  made  and  paid  into 
court. 

The  errors  relied  on  by  appellant  for  reversal  are:  (1) 
the  overruling  of  the  demurrer  to  the  reply,  and  (2)  over- 
nding  the  motion  for  a  new  trial. 

It  will  be  observed  that  this  appeal  presents  very  much  the 
same  question  determined  by  this  court  in  the  case  of  Court 
of  Honor  v.  Huichens  (1909),  43  Ind.  App.  321,  82  N.  E.  89. 
!With  the  exception  of  the  names  of  the  member  and  the  ap- 
Dellee  in  that  case,  the  amount  of  the  insurance,  the  date  of 
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the  issue  of  the  certificate,  and  the  date  of  the  member's 
death,  the  pleadings  are  substantially  the  same  as  in  the  case 
before  us. 

Appellant's  counsel,  however,  insist  that  there  is  a  dif- 
ference in  the  two  cases,  in  that  in  the  case  just  cited  the 
insured  had  held  his  certificate  for  more  than  two  years 
before  the  incontestable  clause  was  repealed,  and  in  this  case 
the  insured  had  held  the  certificate  less  than  two  years  before 
the  incontestable  clause  was  repealed. 

It  is  true  that  in  the  case  at  bar  the  insured  was  in 

1.  possession  of  his  certificate  less  than  two  years  when 
appellant  repealed  the  incontestable  clause  contained 

therein,  but  his  death  did  not  occur  for  more  than  five  years 
after  the  issue  of  the  certificate  to  him. 

There  is  no  legal  diflEerence  between  the  two  cases.  The 
terms  of  the  contract  made  by  the  parties  fix  their  respective 
legal  rights,  and,  so  far  as  we  are  able  to  discover,  the  con- 
tract entered  into  between  Hutchens  and  the  insurance  asso- 
ciation is  identical  with  that  made  by  Rausch  and  the  same 
association,  appellant  in  the  present  case,  and  the  decision  of 
the  Hutchens  case  is  controlling  here.  We  can  only  empha- 
size what  is  determined  by  the  court  in  that  case. 

After  the  expiration  of  two  years  the  defense  of  suicide 
became  unavailable,  and  the  contract  of  insurance  contained 
in  the  certificate  became  incontestable  for  any  reasons  except 
those  stated  in  the  incontestable  clause,  which  in  this  case  ar€ 
two:  namely,  failure  to  pay  assessments  and  violating  the 
law  of  the  order.  The  certificate  under  consideration  was 
issued  to  the  insured  more  than  five  years  before  his  death. 
It  has  long  been  settled,  not  only  by  the  Hutchens 

2.  case,  but  by  numerous  cases  determined  by  the  courts 
of  this  State  and  other  states,  that  amendments  to  by- 
laws, which  may  be  adopted  by  societies  such  as  appellant, 
cannot  in  any  way  change  the  terms  of  contracts  previously 
made  so  as  to  impair  or  modify  the  obligations  created  is 
contracts  of  insurance. 
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Compliance  with  future  by-laws  has  reference  to  such  by- 
laws as  may  be  adopted  at  some  future  time  pertaining  to 
the  duties  of  the  members,  but  cannot  affect  the  rights 
3.  granted  such  members  by  virtue  of  the  contract  of 
insurance.  We  therefore  hold  that  appellant  could 
not  repeal  the  incontestable  clause  of  Rausch 's  policy,  and 
pass  a  five  per  cent  per  annum  by-law,  and  thereby  lessen 
the  liability  contained  in  the  policy  when  issued  to  decedent 
at  a  previous  date,  and  thereby  defeat  appellee's  right  to 
recover  the  full  amount  of  $1,000. 

Counsel  for  appellant  urge  that  the  decision  of  the  case  of 
Court  of  Honor  v.  Huichens,  supra,  is  in  conflict  with  the 
decision  of  the  Supreme  Court  in  the  case  of  Supreme 
Lodge,  etc.,  v.  Knight  (1889),  117  Ind.  489,  20  N.  E.  479,  3 
L.  R.  A.  409.  While  there  are  points  of  similarity  in  the 
two  cases,  the  Hutchens  case  and  the  case  at  bar  can  be  read- 
ily differentiated  from  the  case  of  Supreme  Lodge,  etc.,  v. 
Knight,  supra,  by  reference  to  the  following  words  of  Judge 
Elliott  on  page  498,  as  well  as  on  other  grounds:  ''It  is  to 
be  constantly  kept  in  mind  that  the  contract  does  not  bind 
the  society  to  pay  a  designated  sum  absolutely  and  at  all 
events^  but,  on  the  contrary,  the  contract,  by  its  express 
terms,  limits  the  beneficiary  to  a  specific  fund  derived  from 
assessments." 

The  contracts  in  the  present  case  and  in  the  Hutchens  case 
bind  the  society  to  pay  a  designated  and  certain  sum,  and 
not  a  contingent  sum. 

The  judgment  is  affirmed. 

Lairy,  C.  J.,  Pelt,  Adams,  Hottel,  Myers,  JJ.,  concur. 

Note.— Reported  In  05  N.  E.  1018.  See,  also,  under  (1)  29  Cyo. 
80;  (2)  29  C?yc.  72;  (3)  29  Cyc.  76.  For  a  discussion  of  the  valid- 
ity of  amendments  to  the  by-laws  of  fraternal  benefit  societies  as 
applied  to  existing  members,  see  1  Ann.  Oas.  717 ;  10  Ann.  Caa.  625. 
As  to  how  an  existing  member  of  a  beneficial  association  is  affected 
by  a  change  made  in  the  by-laws  to  avoid  payment  in  cases  of 
toicide^  see  83  Am.  St  710. 
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Curry  et  al.  v.  PlbssinoeRi  Administrator. 

[No.  7,889.    Filed  November  3, 1911.    Rehearing  denied  January  24« 

1912.    Transfer  denied  April  5,  1912.] 

L  BxicuTOBS  AND  ADUIIII8TEAT0B8.— >Appoi»^ifient  of  AdnUnistro- 
tor. — Joint  Appointment. — Discretion  of  CcurU — The  appointment 
of  a  coadministrator  lies  in  the  discretion  of  the  court    p.  173. 

2.  ExECUTOBs  AND  Administbatobs. — Rcfusal  of  Joint  Application. 
— Appeal, — ^Where  there  was  no  evidence  In  the  record,  no  avail- 
able error  was  presented  by  assignments  of  error  based  on  the 
court's  refusal  to  grant  letters  of  administration  on  a  joint  apiHi- 
cation  therefor  and  on  its  refusal  to  revoke  letters  previously 
granted,    p.  173. 

3.  EXECXJTOBS  AND  Adicinistratobs. — Appointment  of  Administra- 
tor.— Refusal  of  Joint  Application, — Discretion  of  Court. — ^The 
sworn  petition  and  application  for  the  removal  of  an  adminis- 
trator and  the  granting  of  letters  to  the  petitioners  Jointly,  are 
insufficient  to  show  an  abuse  of  discretion  by  the  court  In  refus- 
ing to  grant  letters  on  such  Joint  application,    p.  173. 

4.  Executors  and  Administbatobs. — Appointment  of  AdnUnistrO' 
tor. — Procedure. — The  matter  of  the  appointment  of  an  adminis- 
trator of  the  estate  of  a  deceased  person  is  not  an  ordinary  pro- 
ceeding and  is  not  controlled  and  governed  by  the  ordinary  rules 
of  procedure    p.  174. 

5.  Executors  and  Administrators. — Appointment  of  Administra- 
tor.—Duty  of  Court—Statute.— Vnaer  §2742  Burns  1908,  Acts 
1901  p.  281,  on  the  filing  of  a  petitlcm  and  application  for  the 
removal  of  an  administrator  and  the  granting  of  letters  to  the 
petitioners  Jointly,  it  became  the  duty  of  the  court  to  examine 
the  applicants,  and  such  other  persons  as  it  deemed  necessary, 
touching  their  qualification  for  such  appointment,    pp.  174,  175. 

6.  Executors  and  Administrators. — Appointment  of  Administni- 
tor.— Statute.— Section  2742  Burns  1908,  Acts  1901  p.  281,  is  man- 
datory in  Its  requirement  that  letters  of  administration  shall  bo 
granted  to  the  next  of  kin,  where  the  application  is  made  within 
the  time  therein  provided,    p.  175. 

7.  Executors  and  Administrators. — Letters  of  Administration.-^ 
Revocation. — ^Where  letters  of  administration  have  been  issued 
contrary  to  the  provisions  of  the  statute,  they  may  be  revoked  by 
the  court  of  its  own  inoti<»,  or  on  the  applicatl<m  of  any  person 
interested,  or  upon  the  suggestion  of  an  amicus  curiae,    p.  17(^ 

8.  Executors  and  Administrators. — Appointment  of  Administrd- 
tor.^Priority  of  Right— Contest.-^Motion  for  New  Trial- 
Where  on  the  filing  of  a  verified  petition  and  application  asking 
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the  remoTal  of  an  administrator  and  the  appointment  of  the 
petitioners,  the  court  determined  the  case  without  hearing  any 
eTidence,  the  overruling  of  a  motion  for  a  new  trial  was  erro- 
neooa    p.  176. 

9.  Appeai^ — Reserved  QuesUan  of  Lata. — Perfecting  Appeal  Under 
Generta  JProvMons  of  Practice  Act. — ^The  mere  fact  of  giving  no- 
tice to  the  court  of  an  intention  to  perfect  an  appeal  presenting 
a  reserved  question  of  law  under  §669  Bums  1908,  §630  R.  S. 
1S81,  does  not  prevent  appellant  trom  afterwards  perfecting  the 
appeal  under  the  general  provisions  of  the  practice  act    p.  176. 

10,  AfpeaLw — Revievc, — ^When  it  appears  on  appeal  that  the  ends 
of  Jastice  will  best  be  served  by  granting  a  new  trial,  the  court 
will  grant  a  new  trial  rather  than  to  render  Judgmoit  tn  favor 
of  the  appellant    p.  177. 

Prom  Wells  Circuit  Court ;  Charles  E.  Sturgis,  Judge. 

Petition  and  application  by  William  A.  Carry  and  Mary  S. 
Wiecking  for  revocation  of  letters  of  administration  granted 
to  Charles  H.  Plessinger  on  the  estate  of  David  Franklin 
Curry,  deceased,  and  for  the  granting  of  such  letters  to  the 
petitioners.  From  a  judgment  against  the  petitioners,  said 
petitioners  appeal.    Reversed. 

Eichhom  &  Vaughn^  for  appellants. 
Jacob  F,  Denny,  Abram  Simmons  and  Frank  C.  Dailey, 
for  appellee. 

HOTTEL,  J. — This  appeal  is  from  a  judgment  of  the  court 
below,  rendered  in  the  matter  of  a  petition  under  oath  filed 
by  appellants,  asking  the  revocation  of  letters  of  administrar 
tion  issued  by  the  court  to  appellee,  accompanied  by  a  sworn 
application  of  appellants  to  be  themselves  appointed  to  ad- 
minister on  the  estate  involved. 

The  transcript  of  the  record  discloses  that  on  September 
20, 1910,  appellee  filed  in  the  Wells  Circuit  Court  an  applica- 
tion for  letters  of  administration  on  the  estate  of  David  F. 
Curry,  deceased.  Said  application  was  in  the  usual  and 
crdinaiy  form  under  oath,  and  showed  that  said  decedent 
died  on  September  16,  1910,  intestate,  leaving  a  personal 
estate  of  $12,000.  Said  application  was  accompanied  by 
bond,  and  said  letters  were  issued  and  confirmed  by  the  court 
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on  September  20,  1910.  On  September  21,  1910,  appellants 
filed  their  joint  petition  imder  oath,  asking  the  revocation  of 
said  letters,  and  accompanied  the  same  with  their  verified  ap- 
plication for  letters  of  administration  to  be  issued  to  them. 

Said  petition,  application,  and  record  entry  showing  the 
filing  of  the  same,  are  set  out  in  the  transcript,  and  we  here 
set  out  said  record  entry  and  said  petition. 

"In  Re  Estate  of 
David  Franklin  Curry,  deceased. 

Comes  now  Charles  H.  Plessinger,  administrator  in 
this  behalf,  by  his  attorneys,  and  come  also  William 
A.  Curry  and  Mary  S.  Wiecking,  by  their  attorneys  and 
file  their  petition  to  revoke  the  letters  of  administration 
issued  herein  to  Charles  H.  Plessinger,  which  petition 
is  in  the  words  and  figures  following,  to  wit : 

State  of  Indiana,  gg^ 
County  of  Wells, 

Wells  Circuit  Court, 
Sept.  term,  1910. 

Petition  by  William  A.  Curry  & 
Mary  S.  Wiecking  to  revoke  let- 
ters hereto  granted. 

In  Re  the  estate  of 
David  P.  Curry,  deceased. 

To  the  Honorable  Charles  E.  Sturgis,  Judge  of  the 
Wells  Circuit  Court: 

The  undersigned,  William  A.  Curry  and  Mary  S. 
Wiecking,  being  each  duly  sworn,  respectfully  show  to 
the  court  that  David  F.  Curry,  deceased,  departed  this 
life  on  the  16th  day  of  September,  1910,  intestate,  as 
they  believe,  and  leaving  a  personal  estate  in  Wells 
county,  Indiana,  of  the  probable  value  of  $10,000.00; 
that  said  decedent  was  at  the  time  of  his  death  a  resi- 
dent of  said  Wells  county,  Indiana ;  that  said  David  P. 
Curry  left  no  parents,  wife  or  children  surviving  him ; 
that  affiant  William  A.  Curry  is  the  son  of  a  deceased 
brother  of  the  deceased  father  of  said  David  P.  Curry, 
and  that  the  affiant,  Mary  S.  Wiecking,  is  the  daughter 
of  deceased  brother  of  said  David  P.  Curry ;  that  both 
of  the  affiants  are  related  in  the  degree  of  cousin  to 
said  decedent;  that  neither  of  them  has  at  any  time 
relinquished  his  right  to  administer  upon  the  estate  of 


NOVEMBER  TERM,  1911.  169 

Cnrry  e.  Pleesinger— 60  Ind.  App.  160. 

said  decedent  and  that  each  of  them  is  an  heir  at  law  of 
said  decedent ;  that  on  the  20th  day  of  September,  1910, 
without  any  notice  to  either  of  these  affiants  and  without 
their  knowledge,  one  Charles  H.  Plessinger  filed  in  the 
office  of  the  clerk  of  the  Wells  Cireuit  Court,  and  caused 
to  be  presented  to  the  Judge  of  the  "Wells  Circuit  Court 
an  application  for  letters  of  administration  upon  the  es- 
tate of  said  decedent,  and  filed  therewith  his  bond  in  the 
sum  of  $40,000.00,  and  that  thereupon  letters  of  admin- 
istration were  issued  to  Charles  H.  Plessinger  and  said 
letters  so  issued  were  confirmed  by  the  Judge  of  the 
Wells  circuit  court,  and  that  affiants  are  informed  that 
said  Charles  H.  Plessinger  was  sworn  to  faithfully  dis- 
charge the  duties  of  his  trust  as  such  administrator. 
Affiants  further  show  that  said  Charles  H.  Plessinger 
was  not  in  any  manner  related  to  the  decedent  within 
any  degree,  is  not  an  heir  of  said  decedent,  is  not  a 
legatee  and  is  in  no  wise  interested  in  the  estate  of  said 
decedent,  but  is  an  entire  stranger  thereto.  Affiants 
further  say  and  show  that  they  are  desirous  of  taking 
upon  themselves  jointly  the  administration  of  the  es- 
tate of  said  decedent  and  have  prepared  and  herewith 
present  their  application  for  letters  of  administration 
upon  said  estate  together  with  a  good  and  sufficient 
bond. 

Affiants  therefore  ask  the  court  to  set  aside  and  revoke 
said  letters  heretofore  granted  and  issued  to  said 
Charles  H.  Plessinger,  and  to  grant  letters  of  adminis- 
tration to  these  affiants  and  to  order  that  the  same  be 
issued  and  to  confirm  such  letters  of  administration 
upon  the  estate  of  said  David  P.  Curry,  deceased,  to 
these  affiants. 

William  A.  Curry. 
Mary  S.  Wiecking. 

Subscribed  and  sworn  to  before  me,  this  21st  day  of 

September,  1910. 

W.  H.  Eichhom, 

Notary  Public. 
•     •    •    • 

The  said  William  A.  Curry  and  Mary  S.  Wiecking  file 
their  application  for  letters  of  administration  in  this 
behalf,  together  with  the  written  consent  of  Ernst 
WiecUng,  husband  of  said  Mary  S.  Wiecking,  to  her  ap- 
pointment as  such  administratrix,  and  their  bond  as 
such  administrators,  which  application,  consent  and 
bond  are  in  these  words,  to  wit. 


y> 


170  APPELLATE  COURT  OP  INDIANA, 

Curry  v.  Plesslnger— 50  Ind.  App.  166. 

Then  follows  the  application  of  appeUanta  for  letters  of 
administration  on  said  estate,  which  avers  substantially  the 
same  facts  set  out  in  the  above  petition,  and  alleges,  in  addi- 
tion, that  applicants  had  no  notice  or  knowledge  of  appellee's 
application  for  said  letters,  or  of  his  appointment  and  con- 
firmation prior  to  September  21, 1910,  and  asks  the  court  that 
letters  of  administration  be  issued  to  them  joi fitly. 

Then  foUows  a  copy  of  the  writing  signed  by  Ernest 
Wiecking,  husband  of  ^lary  S.,  consenting  to  such  appoint- 
ment, and  also  a  bond  in  the  sum  of  $20,000,  signed  by  two 
sureties. 

The  transcript  discloses  no  demurrer  or  answer  of  any  kind 
filed  to  said  petition  and  application,  and  no  further  plead- 
ings or  proceedings  had  in  said  matter,  except  the  following: 

"In  Re  estate  of 
David  Franklin  Curry,  deceased. 

Comes  now  Charles  H.  Plessinger,  administrator  in 
this  behalf,  and  come  also  William  A.  Curry  and  Mary 
S.  Wiecking,  by  counsel,  and  in  person,  and  the  court 
being  fully  advised  in  the  premises,  overrules  the  motion 
of  the  said  William  A.  Curry  and  Mary  S.  Wiecking  to 
revoke  the  letters  of  administration  issued  in  this  behalf 
to  Charles  H.  Plessinger,  to  which  ruling  the  said  Will- 
iam A.  -Curry  and  Mary  S.  Wiecking  separately  except. 
The  application  of  the  said  William  A.  Curry  and  Mary 
S.  Wiecking  for  letters  of  administration  of  the  estate 
of  David  Franklin  Curry,  deceased,  is  hereby  overruled 
by  the  court,  and  such  letters  of  administration  are  de- 
nied, to  which  ruling  the  said  applicants  separately  ex- 
cept. It  is  therefore  ordered,  adjudged  and  decreed  by 
the  court  that  the  motion  of  the  said  William  A.  Curry 
and  Mary  S.  Wiecking  to  revoke  the  letters  of  adminis- 
tration issued  herein  to  Charles  H.  Plessinger  be,  and 
the  same  hereby  is,  overruled,  and  that  the  application 
for  letters  of  administration  of  the  estate  of  David 
Franklin  Curry,  deceased,  filed  herein  by  the  said  Will- 
iam A.  Curry  and  Mary  S.  Wiecking  be,  and  the  same 
hereby  is  refused  and  the  said  letters  of  administration 
are  hereby  denied ;  and  that  the  costs  accrued  in  this  be- 
half occasioned  by  said  motion  to  revoke  letters  and  said 
application  for  letters  of  administration,  be,  and  the 
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same  hereby  are,  taxed  against  ihe  said  William  A. 
Cuny  and  Mary  S.  Wieeking.  The  said  William  A. 
Curry  and  Mary  S.  Wieeking  now  give  notice  that  the 
action  of  the  court  in  overruling  their  motion  to  revoke 
letters  and  in  refusing  their  application  for  letters  of 
administration  of  the  estate  of  David  Franklin  Curry, 
deceased,  is  reserved  as  a  question  of  law,  under  section 
669,  Bums'  R.  S.  1908  [§630  R.  S.  1881],  and  request 
the  court  to  direct  the  bill  of  exceptions  to  be  so  made 
that  it  will  distinctly  and  briefly  present  the  questions  so 
reserved  to  the  court  on  appeal." 

A  motion  for  a  new  trial  was  filed  and  overruled,  and 
exceptions  saved.  A  bill  of  exceptions  was  filed  in  the  case 
which  is  set  out  in  the  transcript,  and  contains  the  record 
entries^  showing  the  application  and  appointment  of  appel- 
lee, and  the  confirmation  thereof,  and  his  qualification  there- 
under,  and  the  petition  and  application  of  appellants,  and 
the  court's  refusal  to  revoke  appellee's  letters,  and  refusal 
to  appoint  appellants,  and  other  record  entries  and  the  judg- 
ment above  set  out,  and  contains  the  following  further  state- 
ment: ''That  said  Charles  H.  Plessinger,  on  said  2l8t  day 
of  September,  1910,  duly  appeared  in  said  court  to  said  ap- 
plication to  revoke  letters  and  to  said  petition  and  applica- 
tion of  said  William  A.  Curry  and  Mary  S.  Wieeking,  for 
letters  of  administration  on  said  estate.  That  thereupon  said 
application  to  revoke  and  the  petition  of  said  William  A. 
Curry  and  Mary  S.  Wieeking  to  be  appointed  administrator 
of  said  estate  was  continued,  by  agreement  of  said  Charles 
H.  Plessinger  and  said  William  A.  Curry  and  !Mary  S.  Wieek- 
ing from  day  to  day  in  said  court,  until  October  7th,  1910, 
the  same  being  the  29th  juridical  day  of  said  term  of  said 
court.  The  Wells  Circuit  Court  then  and  there  fixed  the  7th 
day  of  October,  1910,  by  agreement  of  all  the  parties,  the 
same  being  the  29th  juridical  day  of  said  term,  for  the  hear- 
ing of  said  petition  to  revoke  said  letters  of  administration 
and  the  petition  of  William  A.  Curry  and  Mary  S.  Wieeking 
to  be  appointed  administrator  and  administratrix  of  said  es- 
tate.   And  be  it  further  remembered.  That  on  the  7th  day  of 
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October,  1910,  the  same  being  the  29th  juridical  day  of  said 
term,  said  Charles  H.  Plessinger,  administrator  of  said  es- 
tate, duly  appeared  in  the  Wells  Circuit  Court  by  himself 
and  counsel,  Abram  Simmons,  Frank  C.  Dailey  and  Jacob  F. 
Denny  and  the  said  "William  A.  Curry  and  Mary  S.  Wieck- 
ing  duly  appeared  in  person  and  by  counsel,  Eichhorn  & 
Vaughn,  and  argument  was  heard  in  open  court  on  said  pe- 
tition to  revoke  letters,  a/nd  no  evidence  of  any  kind  whatever 
was  heard  or  offered  in  support  of  said  petition.  And  the 
said  Charles  H.  Plessinger,  administrator  of  said  estate,  filed 
no  pleading  and  filed  no  answer  to  said  petition  to  revoke 
said  letters  nor  pleading  of  any  kind  in  said  proceeding  to 
revoke  said  letters  of  administration  issued  to  said  Charles 
H.  Plessinger/' 

This  bill  of  exceptions  then  shows  the  ruling  of  the  court 
made  on  said  petition  and  application  on  October  11,  1910, 
and  the  judgment  thereon  substantially  as  above  set  out. 

The  errors  assigned  are  as  follows : 

(1)  The  court  erred  in  overruling  appellants'  petition 
to  revoke  the  letters  of  administration  issued  to  Charles  H. 
Plessinger  as  administrator  of  the  estate  of  David  F.  Curry. 

(2)  The  court  erred  in  overruling  appellants'  petition  for 
letters  of  administration  on  the  estate  of  David  F.  Curry, 
deceased. 

(3)  The  court  erred  in  refusing  to  revoke  the  letters  is- 
sued to  Charles  H.  Plessinger,  administrator  of  the  estate  of 
David  F.  Curry,  deceased. 

(4)  The  court  erred  in  refusing  to  grant  letters  of  admin- 
istration on  the  estate  of  David  F.  Curry,  deceased,  to  Will- 
iam A.  Curry  and  Mary  S.  Wiecking. 

(5)  The  court  erred  in  overruliiig  appellants'  motion  for 
a  new  trial. 

It  is  earnestly  insisted  by  appellee  that  the  questions  pre- 
sented by  the  assigned  errors  cannot  be  considered  by  this 
court,  because  the  special  bill  of  exceptions  saving  the  ques- 
tions so  relied  on  as  errors  expressly  shows  that  appellants 
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introduced  no  evidence  on  their  said  petition  and  applica- 
tion. 

We  are  unable  to  find  in  any  previons  decision  of  this  court 
or  the  Supreme  Court  a  case  where  the  question  has  been 
presented  in  the  manner  it  is  here  presented.  We  are  in- 
clined to  agree  with  the  position  taken  by  appellee,  to  the 
extent  of  holding  that  inasmuch  as  there  is  no  evidence  in  the 
record,  this  court  has  nothing  on  which  to  predicate  an  opin- 
ion on  the  question  of  whether  the  court  below  erred  in  re- 
fusing to  revoke  appellee's  letters,  or  in  refusing  to  grant 
letters  to  appellants.  Even  if  it  should  be  conceded,  as  ap- 
pellants contend,  that  their  sworn  petition  and  application, 
in  the  absence  of  any  answer  to  the  same,  should  be  taken  as 
confessed,  a  question  which  we  deem  unnecessary  to  decide, 
in  view  of  the  conclusion  we  have  reached  in  the  case,  appel- 
lants would  not  be  greatly  helped  by  such  concession. 

Appellants'  petition  and  application  are  joint.  Their  as- 
signment of  error  is  joint.  The  questions  presented  by  the 
firet,  second,  third  and  fourth  errors  assigned  therefore  chal- 
lenge the  ruling  of  the  court  in  refusing  to  revoke  the  letters 
issued  to  appellee,  and  appoint  said  applicants  jointly  to 
administer  on  said  estate. 

In  the  case  of  Shrum  v.  Naugle  (1899),  22  Ind. 

1.  App.  98,  100,  53  N.  B.  243,  this  court  expressly  held 
that  whether  or  not  a  coadministrator  should  be  ap- 
pointed, is  discretionary  with  the  court. 

See,  also,  Wallis  v.  Cooper  (1890),  123  Ind.  40,  23 

2.  N.  E.  977.    In  the  absence  of  evidence  showing  an 
abuse  of  such  discretion,  this  court  could  not  say  any 

error  was  committed  by  the  court's  refusing  such  appoint- 
ment.   The  sworn  petition  and  application,  if  taken  as  true, 
make  no  such  showing.    There  being  no  evidence  in  the 

3.  record,  we  are  of  the  opinion  that  no  available  error  is 
presented  by  assignments  one,  two,  three  and  four, 

iupra. 
The  fifth  error  assigned  calls  in  question  the  ruling  of  the 
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court  on  appellants'  motion  for  a  new  trial.  This  mling  of 
the  court  presents  a  more  serious  question.  The  first  ground 
of  this  motion  is :  ' '  The  decision  of  the  court  is  not  sustained 
by  suiRcient  evidence.'* 

*  Appellee's  position  as  to  the  effect  of  the  showing  made  by 
the  bill  of  exceptions,  that  no  evidence  was  offered  or  heard 
in  the  case,  ceases  to  avail  him  anything  when  applied  to  the 
question  now  involved.  In  fact,  in  view  of  the  express  hold- 
ings of  this  court  and  the  Supreme  Court,  appellee's  argu- 
ment that  there  is  no  evidence  before  this  court  from  which 
it  can  determine  whether  appellee's  appointment  should  be 
revoked  and  appellants  appointed  is  equally  applicable  to  the 
action  of  the  lower  court.  By  the  express  showing  of  the 
lower  court,  it  heard  no  evidence  and  had  none  before  it  by 
which  it  could  determine  the  same  question.  If  this  were  the 
ordinary  case  it  might  be  said  that  this  was  appellants'  fault, 
and  that  they  cannot  take  advantage  of  their  own  neglect  to 
offer  such  evidence.    But  this  is  not  an  ordinary  pro- 

4.  ceeding,  and  is  not  controlled  and  governed  by  the 
ordinary   rules   of   procedure.      Cooper   v.    Cooper 

(1909),  43  Ind.  App.  620-623,  88  N.  E.  341 ;  Toledo,  etc.,  R. 
Co,  V.  Reeves  (1894),  8  Ind.  App.  667,  35  N.  E.  199. 

The  matter  of  the  appointment  of  an  administrator  of  the 
estate  of  a  deceased  person  is  controlled  by  statute. 

Section  2742  Bums  1908,  Acts  1901  p.  281,  provides :    *  *  At 

any  time  after  the  death  of  an  intestate  the  proper  clerk  or 

court  having  examined  the  person  applying  for  let- 

5.  ters,  ajid  such  persons  as  may  he  deemed  proper  to  he 
examined,  under  oath,    •    •    •    whether  he  left  a 

will  and  concerning  the  qualifications  of  such  persons,  and 
there  being  no  such  will,  shall  grant  letters  of  administra- 
tion in  their  order.  First :  To  the  widow  or  widower.  Sec- 
ond: To  the  next  of  kin.  Third:  To  the  largest  creditor 
applying  and  residing  in  the  state."  (Our  italics.) 
Under  this  statute,  and  the  express  holdings  of  this  court 
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ind  the  Snpreme  Court  construing  the  same,  the  filing  by 
ippeUants  of  their  said  petition  and  application  imposed  on 
the  court  the  duty  of  examining  the  applicants  and  such 
other  persons  as  it  deemed  necessary  touching  the  qualifica- 
tions of  applicants,  etc. 

This  petition  and  application  show  that  decedent  died 
September  16, 1910,  and  that  appellee  was  appointed  Septem- 
ber 20,  1910 ;  that  appellants  filed  their  application  Septem- 
ber 21,  1910;    that  appellee  was  a  stranger  to  decedent, 
neither  next  of  kin  nor  a  creditor,  and  that  appellants  are 
cousins  of  decedent  and  heirs  of  said  estate.    It  has 
6.    been  held  by  our  Supreme  Court  that  the  above  sec- 
tion **  commands,  not  directs  merely,  that  letters  shall 
be  granted  to  the  next  of  kin,"  where  the  application 
is   made    within   the   time    provided    by    statute.     (Our 
italica)     Hayes  v.  Hayes  (1881),  75  Ind.  395;  Cooper  v. 
Cooper,  supra;  Andis  v.  Lowe  (1894),  8  Ind.  App.  687,  690, 
34  N.  E.  850 ;  Shrum  v.  Naugle,  supra;  Jones  v.  Bittinger 
(1887),  110  Ind.  476,  11  N.  B.  456. 

This  court  in  the  case  of  Cooper  v.  Cooper,  supra,  at  p. 
623,  said:   ''The  point  is  made  by  appellee  that  the  appel- 
lant's written  application  for  letters  fails  to  show  his 
5.    qualification  and  competency,  and  that  to  entitle  him 
to  letters  these  should  appear.    The  statute  upon  the 
subject  does  not  prescribe  any  precise  form  in  which  the  ap- 
plieation  shall  be  made,  and  does  not  even  require  that  the 
application  shall  be  in  writing.   It  does  require  that  the  court 
ikctt  examine,  under  oath,  the  person  applying,  touching  the 
time  and  place  of  the  death  of  the-  intestate,  whether  he  left 
a  will,  and  concerning  the  qualifications  of  the  applica7it.  We 
think  that  the  application  filed  hy  the  appellant  was  suffi- 
cient to  call  upon  the  court  to  entertain  the  application  and 
examine   the  appellant  as   to   his   qualifications."      (Our 
italics. ) 
In  the  case  of  Croxton  v.  Benner  (1885),  103  Ind.  223,  2 
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N.  E.  601,  the  Supreme  Court  said:    ** Whenever  the  court 
has  issued  letters  of  administration,  which  are  not 

7.  authorized  by,  but  directly  contravene,  the  express 
provisions  of  the  statute,  such  court  may,  of  its  own 

motion,  or  upon  the  application  of  any  person  interested,  or 
upon  the  suggestion  of  an  amicus  curiae  revoke,  annul  or  set 
aside  the  letters  so  issued." 

Under  these  authorities,  the  verified  petition  and  applica- 
tion filed  in  this  case  were  enough  to  put  upon  the  court  the 
necessity  of  examining  appellants  or  hearing  some  evi- 

8.  dence  on  which  to  predicate  its  judgment  in  said  case, 
and,  having  determined  the  case  without  hearing  any 

evidence,  the  court  should  have  sustained  appellants'  motion 
for  a  new  trial. 

On  account  of  the  error  of  the  lower  court  in  overruling 
said  motion,  the  judgment  of  said  court  is  reversed,  with  in- 
structions to  such  court  to  grant  a  new  trial,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 

On  Petition  for  Rehearing. 

HoTTEL^  J. — ^Appellee  urges  that  a  rehearing  should  be 
granted  in  this  case,  and  as  grounds  therefor  insists  (1) 
that  the  appeal  wa£i  taken  under  §669  Bums  1908,  §630  B. 
S.  1881,  presenting  a  reserved  question  of  law,  and  that  un- 
der such  an  appeal  a  consideration  of  the  evidence  is  not 
proper;  (2)  that  the  appellant  waived  the  point  on  which 
the  decision  was  reversed;  (3)  that  the  opinion  is  wrong 
even  on  the  merits  of  the  question  presented  by  the  appeal. 

On  the  first  ground  of  the  petition,  it  is  sufiScient  to  say, 

that  while  it  is  true  that  the  record  discloses  that  appellants 

first  notified  the  court  that  they  would  appeal  on  a  re- 

9.  served  question  of  law  under  §669,  supra,  the  record 
further  discloses  that  after  such  notice  and  the  filing 

of  the  bond  perfecting  such  appeal,  and  within  the  time  al- 
lowed by  the  statute,  appellants  filed  their  motion  for  new 
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trial  of  said  case  which  was  by  the  court  overmled  and  an 
appeal  prayed,  and  time  was  again  given  in  which  to  file 
bond,  and  the  second  bond  was  filed  and  appeal  perfected 
therennder. 

The  mere  fact  that  appellants  had  notified  the  court  of 
their  intention  to  perfect  an  appeal,  presenting  a  reserved 
question  of  law,  did  not  prevent  them  from  afterwards  per- 
fecting their  appeal  under  the  general  provisions  of  the  prac- 
tice act,  which  they  did  in  this  case.  This  is  expressly  de- 
cided by  this  court  in  the  case  of  McKendry  v.  Sinker,  Davis 
tt  Co.  (1891),  1  Ind.  App.  263,  27  N.  E.  506. 

In  answer  to  the  second  ground  of  this  petition  we  submit 
that  one  of  the  errors  relied  on  for  reversal  by  appellants 
was  that  "the  court  erred  in  overruling  appellants'  motion 
for  a  new  trial. "  Under  their  points  and  authorities,  appel- 
lants cited  the  section  of  the  statute  which  provides  for  an 
appointment  of  an  administrator,  and  which  imposes  on  the 
court  the  duty  of  examining  the  applicant  for  letters.  Ap- 
pellee in  his  brief  also  presented  the  question  to  the  court  as 
follows:  *'The  transcript,  page  21,  lines  26  to  28  and  page 
22,  lines  17  to  23 ,  shows  that  no  evidence  of  any  kind  what- 
ever was  heard  or  offered  or  introduced  either  in  support  of 
the  petition  to  revoke  letters,  or  the  petition  for  letters.*' 
Thus  it  will  be  seen  that  if  appellants  had  in  no  manner  pre- 
sented the  question,  appellee  in  his  brief  presented  the  mat- 
ter to  this  court  in  such  a  way  that  the  court  was  bound  to 
kttow  that  the  lower  court  had  acted  on  appellants'  petition 
in  violation  of  the  terms  of  the  statute,  supra,  which  required 
it  to  examine  the  applicant  under  oath.  Under  such  circum- 
stances, it  was  apparent  that  the  ends  of  justice  would 

10.  best  be  served  by  granting  a  new  trial,  and  when  such 
fact  appears,  it  is  the  duty,  and  has  always  been  the 
rule  of  the  court,  to  grant  a  new  trial,  rather  than  to  render 
judgment  in  favor  of  the  appealing  party. 

We  see  no  reason  for  changing  the  original  opinion  on  the 
Vol.  50—12 
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merits  of  the  question  presented.    We  think  the  conclusion 
reached  is  amply  supported  by  the  authorities  therein  cited. 
Petition  for  rehearing  overruled. 

XoTE.— Reported  In  96  K.  E.  190,  97  X.  E.  124.  See,  also,  under 
<1,  3)  18  Cyc  114;  (2)  3  Cyc  164;  (4,  5)  IS  Cyc.  124;  (6)  18  Cyc. 
80;  (7)  18  Cyc.  151;  (8)  18  Cyc.  124,  168;  (10)  3  Cyc.  455.  As 
to  the  grounds  effective  for  the  removal  of  an  executor  or  admin- 
istrator, see  138  Am.  St  525. 


Jeffersonville  School  Township,  Clark 

County,  v.  School  City  of 

Jeffersonville. 

[No.  7,873.    FUed  November  28,  1911.    Rehearing  denied  February 
23,  1912    Transfer  denied  AprU  5,  1912.] 

1.  Appeal. — Briefs. — Must  Set  Out  Errors  Relied  on. — Errors  as- 
signed and  argued,  but  not  set  out  In  app^lanVs  brief,  are  con- 
sidered waived,    p.  181. 

2.  Schools  and  School  Districts. — Transfer  of  Pupils. — Action 
for  Tuition. — Recovery  of  Penalty. — Under  the  provisions  of  the 
act  of  March  6^  1909  (Acts  1909  p.  831),  in  an  action  by  one 
school  corporation  against  another  to  recover  tuition  due  on  ac- 
count of  the  transfer  of  pupils,  where  the  evid^ice  warrants  a 
finding  that  tuition  was  due  In  the  sum  claimed  and  that  there 
was  a  failure  to  pay  same  as  provided  in  said  act,  the  court  must 
add  a  penalty  of  ten  "per  cent  to  the  amount  found  due.    p.  181. 

3.  Schools  and  School  Districts. — Transfer  of  Pupils. — Action 
for  Tuition. — Motion  for  New  Trial. — Excessive  Recovery. — Ap- 
peal.— In  an  action  brought  under  the  act  of  March  6,  1909  (Acts 
1900  p.  331),  to  recover  tuition  due  on  account  of  the  transfer  of 
pupils,  alleged  error  in  overruling  a  motion  for  a  new  trial  be- 
cause the  recovery  is  too  large  is  unavailing  on  appeal  against 
a  Judgment  for  plaintiff  for  the  amount  of  the  tuition  and  the 
statutory  penalty  of  ten  per  cent,  where  there  was  evidence  to 
warrant  the  court  in  finding  that  the  tuition  claimed  was  due 
and  had  not  been  paid  as  required  by  said  act    p.  182. 

4.  Appeal. — Briefs. — Statement  of  Evidence. — Sufficiency. — ^Where 
appellant  set  out  in  his  brief  certain  questions  and  answers  from 
the  testimony  of  two  witnesses,  and  a  statement  of  what  he 
deemed  to  be  the  substance  of  the  testimony  of  other  witnesses. 
Including  conclusions  and  argumentative  statements,  and  omitted 
the  names  of  many  witnesses,  there  was  no  such  compliance  with 
the  rule,  requiring  appellant's  brief  to  contain  a  condensed  recital 
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of  the  evidence  In  narrative  form,  as  to  raise  any  question  upon 
the  Bofficlency  of  the  evidence  to  sustain  the  decision  of  the 
court    p.  182. 

5.  Nrw  TBiALh — Motion, — Matters  Properly  Included. — "Deciiioti 
Contrary  to  Law." — ^As  a  general  rule  matters  properly  included 
in  a  motion  for  a  new  trial  must  relate  to  errors  of  law  occurring 
at  the  trial,  and  an  assignment  in  a  motion  for  a  new  trial  that 
"the  decision  is  contrary  to  law"  does  not  perform  the  office  of 
an  exception  to  conclusions  of  law  stated  upon  a  special  finding 
of  facta    p.  183. 

a  Appeal — Review.^Merits  Fairly  Tried. — ^A  cause  will  not  be 
reversed  where  it  appears  that  Its  merits  have  been  fairly  tried 
and  determined  in  the  lower  court    p.  18S. 

Prom  Clark  Circuit  Court;  Harry  C.  Montgomery,  Judge. 

Action  by  the  School  City  of  JeffersonviUe  against 
JeffersonviUe  School  Township,  Clark  County.  From  a 
judgment  for  plaintiff,  the  defendant  appeals.    Affirmed. 

Laurent  A.  Douglass,  for  appellant. 
George  H.  Vaigt,  for  appellee. 

Adams,  J. — At  the  beginning  of  the  school  year  of  1908,  the 
School  City  of  JeffersonviUe  admitted  into  its  public  schools 
124  children  of  school  age,  residing  in  JeffersonviUe  town- 
ship, outside  of  the  city  limits,  some  of  whom  were  admitted 
to  the  high  school  and  others  to  the  grade  schools.  Certifi- 
cates of  transfer  for  88  of  the  124  children  admitted  were 
issued  by  the  township  trustee,  and  certificates  of  transfer  for 
36  were  issued  by  the  county  superintendent.  After  the 
dose  of  the  school  year  in  May,  1909,  appellee  made  out  and 
presented  to  the  trustee  of  appellant  statements,  as  required 
bj  law,  showing  a  claim  against  appellant  for  tuition  in  the 
sum  of  $1,613.42.  Demand  for  payment  was  made  on  the 
trustee  and  refused,  and  this  action  was  brought  to  collect  the 
amount  shown  to  be  due  by  the  statements,  together  with  the 
statutory  penalty  of  ten  per  cent.  On  request  the  court  made 
a  special  finding  of  facts  and  stated  conclusions  of  law  there- 
on, favorable  to  appellee. 

The  court  found,  in  brief,  that  in  the  year  1908-9  there 
resided  within  JeffersonviUe  township  a  number  of  children 
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who  could  better  be  accommodated  in  the  schools  of  the  city 
of  Jeflfersonville  during  the  school  year,  beginning  in  Sep- 
tember, 1908,  and  ending  in  May,  1909 ;  that  the  parents  and 
guardians  of  said  children,  prior  to  and  during  said  school 
3'ear,  requested  the  trustee  of  the  township  for  orders  of 
transfer,  which  would  entitle  such  children  to  attend  the 
schools  of  appellee,  under  conditions  prescribed  by  law ;  that 
tJie  trustee  granted  trtuisf ers  to  certain  of  said  children,  and 
denied  transfers  to  others;  that  such  denials  were  not  re- 
duced to  writing;  that  after  the  denial  of  such  transfers,  the 
parents  and  guardians  of  such  children,  for  whom  transfers 
were  denied  during  the  months  of  August  and  September, 
1908,  appealed  their  respective  applications  to  the  county 
superintendent  of  schools  of  Clark  county ;  tlfat  the  superin- 
tendent thereupon,  and  prior  to  the  time  said  children  were 
received  in  the  schools  of  appellee,  granted  and  made  orders 
of  transfer  for  said  school  year  to  all  children  for  whom 
transfers  were  denied  by  the  township  trustee;  that  on  or 
about  December  5,  1908,  the  county  superintendent  reduced 
said  transfers  to  writing,  and  the  same  were  then  delivered 
to  the  city  schools  corporation;  that  on  November  12,  1909, 
the  school  trustee  of  appellee  filed  with  the  township  trustee  a 
complete  statement)  showing  all  the  transfers  given,  the 
name  of  each  child,  the  school  corporation  from  which  said 
child  was  received,  together  with  a  statement  of  the  attend- 
ance of  each,  and  the  amounts  due  appellee  by  reason  there- 
of ;  also  a  certified  statement  of  the  annual  per  capita  cost  of 
maintaining  the  schools  which  said  transferred  children  at- 
tended during  the  year;  that  all  the  facts  set  forth  in  said 
statement  were  true,  and  it  appears  from  the  same  that  the 
school  township  was  indebted  to  the  school  city,  on  account 
of  tuition  for  the  children  so  transferred,  in  the  sum  of 
$1,613.42;  that  on  November  12,  1909,  demand  for  payment 
was  made  on  the  trustee  of  the  school  township  for  the  sum 
due,  and  payment  thereof  was  then  and  there  refused. 
Other  findings  of  the  court  show  the  number  of  children 
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transferred  to  the  grade  schools  and  the  number  transferred 
to  the  high  school,  together  with  the  per  capita  cost  of  main- 
taining each  school  during  the  year. 

It  is  found  that  there  is  due  and  unpaid  from  appellant  to 
sppellee  the  sum  of  $1,613.42,  together  with  the  statutory- 
penalty  of  ten  per  cent — ^in  all  $1,774.76. 

The  court  stated  as  its  conclusions  of  law  that  appellant  is 
indebted  to  appellee  in  the  sum  of  $1,774.76,  and  that  appel- 
lee is  entitled  to  recover  said  amount  from  appellant,  together 
with  costs.  Motion  for  a  new  trial  was  overruled,  and  judg- 
ment rendered  on  the  conclusions  of  law.  Motion  to  modify 
the  judgment,  by  reducing  the  same  in  the  amoimt  of  the 
penalty  added,  was  overruled. 

Under  head  of  "Errors  Relied  upon  for  Reversal**,  appel- 
lant's brief  designates,  (1)  the  overruling  of  the  motion  to 
modify  the  judgment;    (2)  the  overruling  of  appel- 

1.  lant's  motion  for  a  new  trial.    Other  errors  are  as- 
s^ed  and  argued,  but  such  errors  must  be  considered 

waived.  It  was  said  in  King  v.  State,  ex  rel.  (1911),  47  Ind. 
App.  595,  93  N.  E.  1082:  **No  rule  is  more  important  than 
the  one  which  requires  appellant  to  set  out  in  his  brief  the 
errors  upon  which  he  relies  for  reversal.  This  is  the  first 
matter  upon  which  the  court  on  appeal  wishes  to  be  advised, 
and  an  appellant's  brief  is  the  court's  only  source  of  infor- 
mation." Oup  decision,  therefore,  will  be  limited  to  errors 
designated  as  relied  on  for  reversal. 

The  first  error  calls  in  question  the  action  of  the  court  in 

adding  ten  per  cent  to  the  amount  found  due,  as  a  penalty. 

It  is  provided  by  the  act  approved  March  6,  1909 

2.  (Acts  1909  p.  331),  amending  §6454  Bums  1908,  that 
the  trustee  of  the  school  corporation  from  which  chil- 
dren are  transferred  shall  pay  to  the  trustee  of  the  school  cor- 
poration to  which  such  transfers  are  made,  on  or  before  Au- 
^M  1,  following  the  receipt  of  the  statement  showing  the 
amount  of  tuition  due,  and  in  the  event  of  failure  to  pay  said 
tuition  when  due,  a  penalty  of  ten  per  cent  shall  attach  from 
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and  after  the  first  day  of  August  of  the  year  in  which  such 
tuition  is  due.  If  the  court,  under  the  evidence,  was  war- 
anted  in  finding  that  there  was  tuition  due  from  appellant  to 
appellee  in  the  sum  claimed,  and  that  appellant  had  failed 
to  pay  the  same  as  provided  in  the  above  act,  then  it  was  the 
duty  of  the  court  to  add  a  penalty  of  ten  per  cent  to  the 
amount  found  due. 

The  other  error  relied  on  for  reversal  is  the  overruling  of 

appellant 's  motion  for  a  new  trial.    This  motion  is  based  on 

the  grounds  that  the  decision  of  the  court  is  not  sustained  by 

sufficient  evidence,  that  the  decision  of  the  court  is  contrary 

to  law,  arid  that  the  amount  of  the  recovery  is  too 

3.  large.    The  cause  for  a  new  trial,  that  the  recovery  is 
too  large,  presents  the  same  question  raised  by  the 

first  error,  and  is  unavailing  for  the  same  reason. 

Where  the  insufficiency  of  the  evidence  to  sustain  the  de- 
cision of  the  court  is  relied  on  as  cause  for  a  new  trial,  the 
rules  of  this  court  require  that  appellant's  brief  shall 

4.  set  out  a  condensed  recital  of  the  evidence  in  narra- 
tive form,  so  as  to  present  the  substance  clearly  and 

concisely.  The  evidence  set  out  in  appellant's  brief  relates 
largely  to  a  controversy  in  regard  to  the  abandonment  of  a 
certain  school  in  Jeffersonville  township,  with  which  this 
appeal  is  not  concerned.  The  evidence  was  not  set  out  in 
narrative  form,  but  by  certain  questions  and  answers  selected 
from  the  testimony  of  two  witnesses.  The  testimony  of  other 
witnesses  is  not  given  in  narrative  form,  but  is  a  statement 
of  what  counsel  deem  to  be  the  substance,  referring  to  line 
and  page  of  the  record  where  the  evidence  appears.  In- 
cluded in  the  evidence  are  many  statements  which  are  clearly 
the  conclusions  of  counsel,  and  other  statements  that  cannot 
be  considered  in  any  other  light  than  as  argument  on  the  evi- 
dence. The  evidence  given  at  the  trial  covers  almost  two 
hundred  pages  of  the  record,  and  many  witnesses  shown  to 
have  testified  in  the  case  are  not  named  as  witnesses  in  appel- 
lant's brief.    This  is  not  such  a  compliance  with  the  rule  as 
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to  raise  any  question  on  the  sufficiency  of  the  evidence.  Dil- 
lon V.  State  (1911),  48  Tnd.  App.  495,  96  N.  E.  171;  Brad- 
ley  V.  Barter,  48  Ind.  App.  541,  93  N.  E.  1081. 

The  motion  also  assigns  as  ground  for  a  new  trial,  that  the 

decision  is  contrary  to  law.    It  is  a  general  rule  that  matters 

properly  included  in  a  motion  for  a  new  trial  must 

5.  relate  to  errors  of  law  occurring  at  the  trial.    It  has 
been  held  that  this  assignment  does  not  perform  the 

office  of  an  exception  to  conclusions  of  law  stated  on  a  special 
finding  of  facts.  Weaver  v.  Apple  (1897),  147  Ind.  304, 
306,  46  N.  E.  642;  Bundy  v.  McClamon  (1889),  118  Ind. 
165,  166,  20  N.  E.  718.  It  has  also  been  held  that  "the  ver- 
diet  is  contrary  to  law"  raises  such  errors  occurring  on  the 
trial  as  have  been  carried  into  the  verdict.  Berkey  v.  Bens- 
hcrger  (1912),  49  Ind.  App.  226,  96  N.  E.  32.  There  was  no 
error  in  overruling  the  motion  for  a  new  trial. 

Moreover,  the  record  in  this  appeal,  we  think,  presents  a 

ease  within  the  statutory  mandate,  that  no  judgment  shall  be 

stayed  or  reversed,  in  whole  or  in  part,  where  it  shall 

6.  appear  to  the  court  that  the  merits  of  the  cause  have 
been  fairly  tried  and  determined  in  the  court  below. 

There  is  no  insistence  on  the  part  of  appellant  that  124  chil- 
dren residing  in  the  township  were  not  given  instruction  in 
the  schools  of  the  city,  or  that  the  amount  due,  as  shown  by 
the  statements  rendered,  was  not  correct.  Appellant  was  rep- 
resented in  the  trial  court  by  able  counsel,  and  there  was  not 
only  a  fair  trial,  but,  we  think,  a  just  conclusion  was  reached. 
The  judgment  is  affirmed. 

Note. — ^Reported  in  90  N.  B.  662.     See^  also,  under  (1)  2  Cyc. 
1014;  (4)  1913  Cyc  Ann.  222;  (6)  29  Cyc.  967;  (6)  8  Cyc  443. 
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Vandalia  Railroad  Company  v.  Baker,  Guardian. 

[No.  7 JOT.    Filed  January  10,  1912.    Rehearing  denied  Biarch  15, 

1012.    Transfer  denied  April  6,  1012.] 

1.  Tbial. — Instructions. — Railroads. — Street  Crossings, — Care  Re- 
quired,— In  an  action  against  a  railroad  company  for  personal 

-  injuries  received  at  a  street  crossing,  an  instruction  that  it  was 
the  duty  of  defendant  to  give  timely  warning  of  the  approach  of 
the  train  to  the  crossing,  whether  or  not  there  was  a  statute  or 
ordinance  requiring  it  to  do  so,  and  that  any  failure  to  exercise 
such  care,  if  shown  to  exist,  was  negligence  on  the  part  of  de- 
fradant,  was  not  erroneous  where  there  was  another  instruction 
which  infcnrmed  the  Jury  as  to  the  statutory  duty  of  the  defend- 
ant to  give  warnings  at  crossings,    p.  187. 

2.  Appeal. — Review, — Instructions. — Harmless  Error. — A  cause 
will  not  be  reversed  because  of  an  erroneous  instruction,  if,  in 
view  of  the  evidence,  the  error  was  harmless,    p.  187. 

3.  Tbiai* — Instructions, — Refusal. — Covered  hy  Other  Instructions. 
— ^The  refusal  of  a  requested  instruction  is  not  erroneous  where 
its  subject  matter  Is  covered  by  other  instructions  given,   p.  187. 

4.  Tbial. — Instruction. — Comparing  Evidence. — Refusal. — ^An  in- 
struction, in  an  action  to  recover  for  injuries  received  at  a  rail- 
road crossing,  which  told  the  Jury  that  it  was  its  duty  to  recon- 
cile any  conflict  or  apparent  conflict  in  the  testimony,  and  that 
in  doing  so  it  could  consider  that  a  person  may  hear  the  sound 
of  a  whistle  or  a  bell,  and  not  be  conscious  of  hearing  such 
sound,  was  properly  refused  as  invading  the  province  of  the  jury, 
p.  188. 

5.  Tbial. — Duty  of  Court  and  Jury. — ^It  is  the  duty  of  the  Judge 
to  instruct  the  Jury  as  to  matters  of  law,  and  of  the  Jury  to 
decide  the  facts  of  the  case.    p.  188. 

6.  Tbial. — InstructiOf^, — Positive  and  Negative  Evidence. — Weight. 
— ^The  Jury  may  not  be  told  that  positive  evidence  is  to  be  given 
more  weight  than  negative  evidence,    p.  180. 

7.  Evidence. — Positive  Evidence. — Where  witnesses,  who  were  look- 
ing at  a  train  as  it  approached  a  crossing  and  had  their  attention 
directed  to  it,  testified  that  no  warning  of  its  approach  to  the 
crossing  was  sounded,  the  evidence  was  positive  evidence,    p.  189. 

8.  Appeal. — Depositions. — Motion  to  Strike  Out. — Record. — Bill  of 
Exceptions. — ^A  motion  to  strike  out  the  answers  to  certain  ques- 
tions in  a  deposition,  not  made  in  the  manner  required  by  (662 
Bums  1008,  Acts  1003  pw  838,  does  not  become  a  part  of  the  rec- 
ord under  the  provisions  of  %ees  Bums  1008,  Acts  lOOS  p.  8S8» 
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and,  QDlesB  brought  in  by  a  bill  of  exceptions,  no  question  as  to 
the  conrt's  mling  thereon  can  be  presented,    p.  189. 

9.  Bailboads. — Crossing  Accident. — Negligence. — Contributory  Neg- 
ligence.— Evidence. — ^In  an  action  to  recover  for  injuries  received 
in  a  crossing  accident,  where  the  evidence  showed  that  a  freight- 
train  was  standing  on  a  track  near  the  crossing  with  its  head- 
light burning  and  thrown  toward  the  crossing,  that  its  engine 
was  emitting  steam  and  otherwise  making  noise,  that  the  train 
which  caused  the  injury  approached  the  crossing  at  a  rate  of 
forty  miles  per  hour  and  without  sounding  a  whistle  or  gong, 
that  the  injured  party  stopped  his  team  about  fifty  feet  from 
the  crossing  and  looked  and  listened,  and  neither  seeing  nor  hear- 
ing an  approaching  train,  proceeded  slowly  toward  the  crossing 
and  in  so  doing  continued  to  look  and  listen,  that  t)etween  the 
crossing  and  the  point  where  the  injured  party  stopped  there 
were  places  where  the  headlight  of  an  approaching  train  might 
have  been  seen  some  distance  and  at  other  places  it  could  not 
have  been  seen  because  of  freight-cars  and  other  obstructions, 
that  the  freight-train  attracted  his  attention  somewhat  and  that 
he  did  not  see  the  approaching  train  until  too  late  to  avoid  the 
injury,  such  evidence  was  sufficient  to  warrant  the  Jury  in  find- 
ing that  the  defendant  was  negligent  in  the  operation  of  its  train 
at  the  crossing  and  that  the  injured  x>arty  was  free  from  con- 
tributory negligence,    p.  190. 

10.  Affeau — Review. — Verdict. — Where  there  is  some  evidence  to 
support  the  verdict,  it  will  not  be  disturbed  on  appeal,    p.  192. 

Prom  Morgan  Circuit  Court ;  Joseph  W.  Williams,  Judge. 

Action  by  John  C.  Baker,  as  Guardian  of  Marion  S.  Pay- 
ton,  against  the  Vandalia  Railroad  Company.  Prom  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Affirmed. 

Samuel  O.  Pickens  and  Otven  Pickens,  for  appellant. 
Will  H.  Pigg  and  John  E.  Sedwick,  tor  appellee. 

Ibach,  p.  J. — ^Appellee  recovered  judgment  for  damages 
for  personal  injuries  received  by  his  ward  while  crossing  ap- 
pellant's  railroad  on  a  street  in  the  town  of  Paragon,  Mor- 
gan county,  Indiana.  The  complaint  charged  negligence  of 
appellant  in  permitting  lumber  to  be  stacked  on  its  right  of 
^ay  and  box-cars  to  stand  on  the  siding  in  such  a  manner  as 
to  obstruct  the  view  of  the  track  near  the  crossing,  and  in 
running  a  train  at  a  rapid  and  reckless  rate  of  speed,  omit- 
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ting  to  give  any  signal  or  notice  of  its  approach  to  the  cross- 
ing. 

The  errors  relied  on  for  reversal  arise  out  of  the  overruling 
of  api>ellant's  motion  for  new  trial. 

It  is  contended  that  instructions  two  and  three,  following, 
given  at  appellee's  request,  are  erroneous. 

**  (2)  While  I  have  instructed  you  as  to  the  duty  and  care 
of  said  Pay  ton  in  approaching  the  crossing  on  !Main  street 
where  he  was  injured,  it  was  the  duty  of  said  defendant  to 
give  timely  warning  of  the  approach  of  its  locomotive  and 
train  of  cars  on  said  track  to  the  plaintiff  while  approaching 
said  street  crossing,  and  this  defendant  was  bound  to  do, 
whether  or  not  there  was  a  statute  or  ordinance  requiring 
signals  to  be  given  at  said  street  crossing,  and  any  failure  to 
exercise  this  care  required  on  the  part  of  said  defendant  at 
said  street  crossing,  if  shown  to  exist  in  this  case,  was  negli- 
gence on  the  part  of  said  defendant." 

**  (3)  In  this  case,  the  dej^ree  of  care  required  of  said  de- 
fendant while  approaching  the  street  crossing  where  plaintiflf 
was  injured,  was  commensurate  with  the  known  dangers  of 
the  particular  situation  created  by  its  use  of  said  street.  The 
defendant  had  a  right  to  occupy  said  streets  with  its  tracks 
and  to  use  them  for  the  purpose  of  moving  its  locomotives, 
cars  and  trains  over  and  along  said  tracks  crossing  said 
street ;  but  it  had  no  exclusive  right,  except  to  run  its  loco- 
motives, cars  and  trains  on  its  said  track  over  said  street 
crossing,  and  the  law  imposes  upon  the  defendant  the  duty  of 
using  and  managing  its  locomotives  and  trains  of  cars  on  and 
over  its  line  of  road  crossing  said  street  in  such  a  manner  as 
not  to  injure  others  who  were  themselves  lawfully  using  said 
street  and  said  street  crossing ;  and  the  running  of  its  loco- 
motives and  trains  of  cars  at  a  high  rate  of  speed  over  said 
street  crossing  without  giving  reasonable  notice  and  warning 
of  the  approach  of  its  locomotives  and  cars  by  ringing  a  bell 
or  sounding  a  whistle  would  subject  said  defendant  to  lia- 
bility to  the  plaintiff,  if  said  Payton  was  injured  while  cross- 


NOVEMBER  TERM,  1911.  187 


Vandalia  R.  Co.  v.  Baker— CO  Ind.  App.  184. 


ing  said  street,  and  without  any  fault  or  contributory  negli- 
gence upon  his  part.  ** 

Instruction   two   is   identical   with    an   instruction   ap- 
proved by  this  court  in  the  case  of  Pitisburgk,  etc.,  R.  Co.  v. 
Lynch  (1909),  43  Ind.  App.  177, 179,  87  N.  E.  40.    In 

1.  the  present  case,  as  in  that  case,  another  instruction 
informed  the  jury  as  to  the  statutory  duty  of  the  rail- 
road company  to  give  warnings  at  crossings.     Instruction 
three  embodies  the  language  of  the  instruction  approved  on 

pages  180  and  181  of  the  opinion  in  the  Lynch  case. 

2.  The  reasoning  in  that  case  is  based  mainly  on  the  case 
of  Cleveland,  etc.,  B.  Co.  v.  Miles  (1904),  162  Ind. 

W6, 70  N.  E.  985.  We  are  convinced  that  the  opinion  in  the 
Lynch  case  states  the  law  correctly,  and  is  well  grounded  on 
precedent,  and  we  see  no  reason  to  alter  the  position  there 
taken.  The  instruction  in  this  case,  however,  is  erroneous  at 
least  in  omitting  the  essential  element  of  the  failure  of  duty 
causing  the  injury,  which  appears  in  the  two  cases  cited,  but 
in  view  of  the  evidence  was  harmless. 

Error  is  assigned  in  failing  to  give  at  appellant's  request 
instruction  nineteen,  following:  "In  determining  whether 
the  whistle  was  sounded  or  the  bell  was  rung  for  the  cross- 
ing, you  should  consider  all  the  evidence  bearing  upon  the 
question;  the  testimony  of  witnesses  who  say  they  did  not 
hear  the  whistle  or  the  bell,  as  well  as  the  testimony  of  the 
witnesses  who  say  they  did  hear  the  whistle  or  the  bell,  and 
you  are  the  exclusive  judges  of  the  weight  you  will  give  such 
testimony.  It  is  your  duty  to  reconcile  any  conflict  or  appar- 
ent conflict  in  such  testimony,  if  you  can  do  so,  and  in  doing 
80  you  may  consider  that  a  person  may  hear  the  sound  of  a 
whistle  or  a  bell,  and  not  be  conscious  of  hearing  such 
Bonnd." 

This  instruction,  in  so  far  as  it  applies  to  the  duty  of  the 
jury  to  reconcile  conflicting  evidence,  is  included  in 

3.  the  court's  able  and  complete  instruction  twenty-nine, 
as  follows:    ''In  this  case  you  accept  the  law  as 
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given  you  by  the  court,  but  you  are  the  exclusive  judges  of 
the  facts,  the  credibility  of  the  witnesses,  and  the  weight  to 
be  given  to  their  testimony.  If  there  is  real  or  apparent  con- 
flict in  the  evidence,  it  is  your  duty  to  reconcile  that  conflict 
so  that  all  may  stand  if  it  can  be  done,  then  it  is  your  prov- 
ince to  determine  what  you  will  accept  as  true  and  what  you 
will  reject  as  false.  In  determining  what  weight  you  will 
give  to  the  testimony  of  a  witness,  you  may  consider  all  his 
evidence,  whether  it  is  reasonable  or  unreasonable,  sustained 
or  unsustained,  whether  it  is  corroborated  by  other  credible 
evidence,  the  knowledge  which  the  witness  has  of  the  facts 
about  which  he  testifies,  the  intelligence  of  the  witness,  wheth- 
er or  not  the  witness  has  been  impeached,  his  opportunity  for 
knowing  or  recollecting  the  facts  about  which  he  testifies,  his 
manner  upon  the  stand,  any  bias  or  prejudice  he  may  have 
exhibited  toward  or  against  plaintiff  or  defendant,  his  inter- 
est, if  any,  in  the  suit,  and  any  and  all  other  facts  and  cir- 
cumstances in  evidence,  which  in  your  minds  go  to  increase 
or  diminish  the  weight  of  such  evidence.*' 

In  so  far  as  instruction  nineteen  told  the  jury  how  to  com- 
pare conflicting  evidence,  it  was  erroneous,  and  rightly  re- 
fused as  invading  its  province.    Wood  v.  Deutchman 

4.  (1881),  75  Ind.  148.    It  is  the  duty  of  the  judge  to 
instruct  the  jury  as  to  matters  of  law,  its  duty  to  de- 
cide the  facts  of  the  case.    By  the  last  clause  of  the  instruc- 
tion requested,  the  jury  would  have  been  instructed,  not  on  a 
matter  of  law,  but  on  a  matter  of  fact  of  general  knowledge, 

and  the  judge  would  clearly  have  been  out  of  his  prov- 

5.  ince,  and  would  have  invaded  that  of  the  jury.  The 
last  clause  of  this  instruction  ''does  not  contain  a  sin- 
gle proposition  of  law,  but  only  declarations  of  supposed 
facts,  which  common  experience  has  perhaps  established  as 
true.  The  teachings  of  experience  on  questions  of  fact  are 
not,  however,  doctrines  of  law,  which  may  be  announced  as 
such  from  the  bench,  nor  yet  are  they  matters  of  proof  to  be 
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shown  as  other  facts  in  the  case.  They  may  well  enter  into 
the  argnments  of  attorneys,  one  side  claiming  that  experience 
teaches  one  thing,  and  the  other  side  asserting  another  con- 
clusion, bat  the  jury,  not  the  judge,  is  the  arbiter  of  such  con- 
tentions, as  of  all  questions  of  fact.''  Oar  field  v.  State 
(1881),  74  Ind.  60.  See,  also,  Finch  v.  Bergins  (1883),  89 
Ind.  360;  Lewis  v.  Christie  (1885),  99  Ind.  377;  Indianapo- 
iisSt.  R.  Co.  V.  Taylor  (1905),  164  Ind.  155,  72  N.  E.  1045; 
Munde  Pulp  Co.  v.  KeesUng  (1906),  166  Ind.  479,  76  N.  E. 
1002. 

Counsel  for  appellant  have  cited  some  cases  from  other 

states  in  which  the  judge  has  been  permitted  to  instruct  the 

jury  as  to  the  comparative  weight  of  positive  and  neg- 

6.  ative  evidence,  but  in  Indiana  the  jury  may  not  be 
told  that  positive  evidence  is  to  be  given  more  weight 

than  negative  evidence.    Ohio,  etc.,  B.  Co.  v.  Buck  (1892), 

130  Ind.  300,  30  N.  E.  19.    In  the  case  at  bar  the  testimony 

of  appeUee  's  witnesses,  that  the  whistle  was  not  blown 

7.  for  the  crossing  and  the  gong  was  not  sounded,  is  not 
all  negative  evidence  for  some  of  these  witnesses  were 

looking  at  the  train  and  had  their  attention  directed  to  it, 
and  one,  at  least,  was  listening  particularly  to  hear  the  cross- 
ing whistle,  for  reasons  connected  with  the  business.  Such 
evidence  is  positive  evidence.  New  York,  etc,  B.  Co.  v.  Rob- 
ins (1906),  38  Ind.  App.  172,  76  N.  E.  804. 

Appellant  contends  that  the  court  erred  in  overruling  its 

motion  to  strike  out  the  answers  to  certain  questions  in  the 

deposition  of  witness  Joseph  Steirwalt.    Though  ap- 

8.  pellant's  motion  appears  in  the  record,  it  is  not  in  the 
bill  of  exceptions,  and  appellee  cites  Smith  v.  Kyler 

(1881),  74  Ind.  575,  579,  to  the  effect  that  a  motion  to  sup- 
press depositions  or  parts  thereof  is  no  part  of  the  record 
unless  made  so  by  bill  of  exceptions.  Appellant  claims  that 
under  §3  of  an  act  of  April  23, 1903  (Acts  1903  p.  338,  §663 
Boms  1908)  which  was  passed  after  the  decision  in  the 
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Kyler  case,  and  which  provides  that  certain  motions  shall  be  a 
part  of  the  record  without  being  incorporated  in  a  bill  of 
exceptions,  its  motion  is  properly  in  the  record. 

Section  2  of  the  act  of  1903,  supra  (§662  Bums  1908), 
I»rovides  **that  every  motion  to  insert  new  matter  or  to  strike 
out  any  part  or  parts  of  any  pleading,  deposition,  report  or 
other  paper  in  the  cause  shall  be  made  in  writing  and  shall 
set  forth  the  words  sought  to  be  inserted  or  stricken  out." 
It  has  been  held  by  the  Supreme  Court  in  Crystal  Ice  Co.  v. 
Morris  (1903),  160  Ind.  651,  67  N.  E.  502,  and  by  this  court 
in  Lindley  v.  Kemp  (1906),  38  Ind.  App.  355,  76  N.  E.  798, 
that  this  statute  is  mandatory,  and  is  to  be  interpreted  lit- 
erally according  to  its  terms,  which  are  that  such  motions 
must  be  in  writing,  and  must  set  forth  the  words  sought  to 
be  inserted  or  stricken  out,  and  that  it  is  not  sufficient  to 
indicate  these  words  by  showing  in  what  lines  and  pages 
of  a  pleading  or  other  paper  they  may  be  found.  Under 
this  section  the  motions  made  by  appellant  to  strike  out  the 
answers  to  certain  questions  in  the  deposition  of  Joseph 
Steirwalt  are  fatally  defective,  because  they  do  not  set  forth 
the  words  sought  to  be  striken  out,  and  because  it  appears 
that  they  were  made  orally,  for  there  is  no  record  of  their 
being  filed  as  written  motions.  Had  written  motions  setting 
forth  the  words  sought  to  be  stricken  out,  in  compliance  with 
§662,  supra,  been  filed  in  the  cause,  they  would  have  been 
properly  in  the  record  without  being  included  in  a  bill  of 
exceptions,  under  §663,  supra,  but  since  appellant's  motions 
were  not  made  in  the  manner  prescribed,  error  cannot  be 
predicated  of  the  court's  ruling  thereon.  But  we  may  add, 
that  having  considered  the  evidence  sought  to  be  stricken 
out,  in  our  opinion,  it  was  properly  admitted. 

It  is  also  contended  that  the  evidence  does  not  support  the 
verdict.  The  evidence  discloses  that  at  the  place  of  the  acci- 
dent the  railroad  runs  in  a  northeast  and  southwest 

9.  course,  on  a  straight  line  for  some  distance  south- 
west of  the  crossing,  and  making  an  angle  of  sixty- 
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seyen  degrees  with  the  north  and  south  street  on  which  Pay- 
ton  was  trayeling.  Payton  when  struck  was  driving  north 
along  this  street  in  a  farm  wagon  drawn  by  two  horses,  and 
the  train  which  struck  him  was  coming  from  the  southwest. 
At  this  crossiDg  there  were  three  tracks — a  main  track,  pass- 
ing track,  and  sidetrack.  The  train  which  struck  Payton 
was  running  on  the  main  track,  the  one  farthest  to  the  north- 
west. At  the  time  of  the  accident  a  westbound  freight-train 
was  standing  on  the  middle  track,  with  the  headlight  burn- 
ing and  thrown  toward  the  crossing,  and  its  engine  was  emit- 
ting steam  and  otherwise  making  a  noLse.  There  is  evidence 
to  the  effect  that  appellant's  train  was  moving  at  the  rate  of 
forty  miles  per  hour  when  it  passed  the  crossing,  and  that  no 
whistle  was  sounded  or  gong  rung  for  the  crossing.  One  of 
the  heavy  horses  attached  to  the  wagon  was  carried  by  the 
train  from  150  to  200  feet  from  the  crossing,  and  the  other 
from  40  to  60  feet.  The  witness  who  was  in  company  with 
Payton  at  the  time  of  the  accident  testified,  and  this  is  not 
eontradicted,  that  when  about  fifty  feet  from  the  crossing 
the  team  was  stopped,  and  they  both  looked  and  listened  for 
an  approaching  train.  At  that  time  no  train  was  in  sight, 
and  none  could  be  heard.  From  that  point  they  proceeded  in 
a  walk  toward  the  crossing,  and  both  continued  to  look  and 
listen,  but  did  not  see  nor  hear  any  indication  of  an  ap- 
proaching train.  Between  the  point  where  they  first  stopped 
and  the  crossing  it  appears  that  there  were  some  places 
where  the  headlight  of  an  approaching  train  might  have 
been  seen  some  distance  down  the  track,  and  at  other  places 
it  could  not  have  been  seen  on  account  of  the  presence  of 
^>ox-cars  on  the  siding,  piles  of  lumber,  ties,  tomato  crates 
and  other  obstructions.  The  freight-train  to  the  east  at- 
tracted their  attention  somewhat;  they  looked  both  ways, 
Wi  did  not  see  the  train  which  struck  them  until  on  the 
track,  too  late  to  avoid  collision. 

We  shall  not  review  the  evidence  further.    The  finding  of 
the  jury,  by  its  verdict  that  defendant  was  negligent  in  the 
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Operation  of  its  train  at  the  public  crossing  where  the  injury 
took  place,  is  amply  supported  by  the  evidence  of  many  wit- 
nesses. As  to  whether  there  was  contributory  negligence  on 
the  part  of  Payton,  the  evidence  is  not  so  clear.  However, 
it  does  not  necessarily  follow  that  because  at  some  points, 
while  traveling  the  distance  from  the  place  where  Payton 
stopped  to  the  track  where  he  was  struck,  the  train  may  have 
boon  in  the  view  of  a  person  looking  for  it,  that  it  was 
actually  seen  by  him,  or  that  he  is  chargeable  with  having 
seen  it,  there  being  nothing  in  the  record  to  indicate  that 
when  he  was  passing  any  of  such  open  places  the  train  was 
in  the  range  of  his  vision.  There  were  other  points,  as  ap- 
pears from  the  evidence,  at  which  it  could  not  have  been 
seen  on  account  of  numerous  obstructions.  And  because  the 
questions  of  fact  in  this  case  may  be  surrounded  with  some 
doubt,  will  not  justify  this  court  in  disturbing  the  verdict  of 
the  jury.  It  must  be  conceded  that  men  might  differ  as  to 
whether  or  not  Payton  was  guilty  of  some  negligence  con- 
tributing to  his  injury,  but  a  jury  of  twelve  intelligent  men, 
after  having  heard  all  the  evidence  in  the  case,  and  after 
having  been  instructed  fully,  and  with  more  than  ordinary 
care  and  clearness  on  the  subject  of  contributory  negligence, 
has  said  by  its  verdict  that  he  did  not  by  his  conduct  con- 
tribute to  his  injury  which  he  was  shown  to  have  re- 

10.    ceived.    The  determination  of  these  questions  controls 
this  court  where  there  is  some  evidence  on  which  such 
verdict  could  properly  be  based,  and  the  present  record  con- 
tains sufficient  evidence  authorizing  the  conclusion. 

Judgment  affirmed. 

Note.-— Reported  in  97  N.  E.  la  See,  also,  unier  (1)  33  Cyc. 
1137;  (2)  38  Cyc.  1809;  (3)  38  Cyc.  1711;  (4)  38  Cyc.  1646;  (5) 
38  Cyc.  1594;  (6)  38  Cyc.  1739;  (7)  17  Cyc.  801;  (8)  2  Cyc.  lOOt 
106C;  (9)  33  Cyc.  10S7,  1093;  (10)  3  Cyc.  348.  As  to  the  duty  of 
a  railroad  company  to  persons  crossing  in  front  of  its  moving  train, 
see  20  Am.  St.  114.  For  a  discussion  of  the  weight  of  positive  and 
negative  testimony  as  to  locomotive  and  street  car  signals,  see  12 
Ann.  Cas.  1033. '  On  the  power  of  municipal  corporations  to  regu- 
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late  speed  of,  and  signals  frotn,  trains  at  highway  crossings,  see 
17  L.  R.  A.  (N.  S.)  561.  As  to  the  duty  to  give  crossing  signals 
lur  the  benefit  of  persons  near  a  crossing,  but  who  are  not  about 
lo  use  the  same,  see  14  L.  R.  A.  (X.  S.)  998;  31  L.  R.  A.  (N. 
S.)  6CT. 


Wills  et  al.  v.  Mooney-Mueller  Drug  Company. 

[No.  7,511.     Filed  February  14,  1912.    R^earing  denied  April  IG. 

1912.] 

t  AccouwT. — Action, — Monthly  statement  of  Account — A  monthly 
statement  of  account,  showing  charges,  credits  and  the  balance 
due.  is  sufficient  to  constitute  an  account  within  the  meaning  of 
§368  Bums  1908,  §362  R.  S.  1881.     p.  196. 

2.  Account. — Action. — Complaint. — Indefinite  Exhibit. — Where  the 
statement  of  an  account,  filed  as  an  exhibit  to  a  complaint,  is  not 
clear,  defendant's  remedy  is  by  motion  to  require  the  same  to 
be  made  more  specific,    p.  196. 

3.  Fraud. — Presumptions.^Vnder  §7483  Bums  1908,  §4924  R.  S. 
ISSl,  fraud  will  not  be  presumed  nor  inferred,  but  is  a  question 
of  fact  that  must  be  proved  as  other  questions  of  fact,  and,  when, 
averred,  must  be  proved  and  found,    p.  199. 

4.  Tbial. — Conclusions  of  Law. — Exception. — Admission  of  Facts. 
—Limitation  of  Rule. — ^The  rule  that,  for  the  purposes  of  the 
exception,  an  exception  to  a  conclusion  of  law  admits  that  the 
facts  have  been  fully  and  correctly  found,  is  limited  to  the  facts 
found  within  the  issues  formed  by  the  pleadings,    p.  199. 

5.  Trial. — Trial  hy  Court. — Findings  Not  in  Conformity  to  Issues. 
— ^In  so  far  as  the  same  aflfected  the  transferee,  a  si)ecial  finding 
of  fact  that  a  debtor,  for  the  puri)Ose  of  defrauding  creditors, 
sold  and  transferred  a  stock  of  goods  for  the  sum  of  $800,  that 
the  transferee  at  tlie  time  knew  that  the  sale  was  made  for  the 
purpose  of  defrauding  creditors  and  that  he  then  and  thereby 
aided  such  debtor  in  defrauding  his  creditors,  was  not  within  the 
issues  tendered  by  a  complaint  that  proceeded  on  the  theory  that 
there  was  no  actual  sale,  but  that  it  was  simply  a  sham  or  pre- 
tended sale  wherein  the  debtor  retaine<l  title  and  ownership  of 
the  goods,  so  that  conclusions  of  law  based  thereon  were  erro- 
neous,   p.  399. 

6t  Fraud. — Fmudulent  Sales.— Consideration.^Relief  to  Credit- 
ors.—Findings. — ^^Tiere  relief  is  granted  to  creditors  affected  by 
a  fraudulent  sale,  even  in  a  case  where  the  consideration  repre- 
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seuts  full  value,  tlio  flnding  must  be  within  the  issuer  tend^ed 
by  the  conn )  In  hit.    P-  ^200. 

Prom  Marion  Circuit  Court  (17,205);  Charles  Remster, 
Judge. 

Action  by  the  Mooney-Mueller  Drug  Company  against 
John  B.  Wills  and  others.  From  a  judgment  for  plaintiff, 
the  defendants  John  B.  Wills  and  Leslie  A.  Wills  appeal. 
Affirmed  as  to  John  B.  Wills  and  reversed  as  to  Leslie  A. 
Wills. 

A.  li.  Feonstcr  and  Morgan  &  Morgan,  for  appellants. 

Thomas  D,  McOee,  Edward  D.  Reardon  and  James  H. 
Drew,  for  appellee. 

Adams,  J. — ^Appellee,  a  corporation,  brought  this  action 
against  John  B.  Wills,  Leslie  A.  Wills  and  Flora  E.  Wills. 
Leslie  A.  Wills  is  the  son  of  John  B.  Wills,  and  Flora  E. 
Wills,  who  does  not  join  in  this  appeal,  is  the  divorced  wife 
of  John  B.  Wills. 

The  action  was  on  an  account  for  goods  and  merchandise 
sold  to  John  B.  Wills  and  Flora  E.  AVills,  doing  business 
under  the  name  and  style  of  *'F.  E.  Wills",  and  to  set  aside 
as  fraudulent  a  pretended  sale  of  a  stock  of  drugs  and  fix- 
tures, fraudulently  transferred  by  John  B.  Wills  to  Leslie 
A.  Wills,  in  fraud  of  the  creditors  of  said  John  B.  Wills, 
including  appellee. 

The  complaint  is  in  two  paragraphs.  In  the  first  it  is 
averred  that  defendants  John  B.  and  Flora  E.  Wills  arc 
indebted  to  appellee  in  the  sum  of  $111.55  as  a  balance  due 
and  unpaid  on  aecount  of  goods  sold  and  delivered  to  said 
defendants,  under  the  name  and  style  of  F.  E.  Wills,  of 
which  an  itemized  statement  is  filed  with  the  complaint. 

It  is  also  averred  that  John  B.  Wills  was  the  owner  of  a 
retail  drug  store  at  Cambridge  City,  Indiana,  at  and  prior 
to  the  time  of  contracting  the  indebtedness  to  appellee;  that 
in  order  to  avoid  the  payment  of  his  just  debts,  said  John  B. 
Wills  operated  said  store  in  the  name  of  F.  E.  Wills,  who 
was  the  \vife  of  John  B.  Wills,  until  August,  1908.    The 
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fraud  charged  in  the  first  paragraph  is  that  John  B.  Wills, 
with  the  knowledge  and  consent  of  P.  E.  Wills,  for  the  pur- 
pose and  with  intent  to  cheat,  hinder  and  delay  his  credit- 
ors, including  appellee,  and  for  the  fraudulent  purpose  of 
preventing  the  collection  of  appellee's  claim,  for  a  nominal 
consideration,  but  for  no  actual  consideration  whatever, 
made  a  pretended  sale  and  transfer  of  said  retail  drug  store, 
with  stock  and  fixtures,  to  appellant,  Leslie  A.  Wills,  who 
had  full  knowledge  and  notice  of  the  fraudulent  purpose  and 
intent  of  said  John  B.  Wills,  so  to  hinder,  delay  and  defraud 
his  creditors,  especially  appellee. 

The  insolvency  of  John  B.  and  P.  E.  Wills  is  averred,  and 
the  demand  is  for  judgment  against  said  parties  for  the  bal- 
ance due  on  account,  as  shown  by  the  bill  of  particulars, 
together  with  interest,  and  that  the  pretended  sale  to  Leslie 
A.  Wills  be  adjudged  fraudulent  and  void  as  to  appellee,  and 
that  the  goods  remaining  in  the  possession  of  said  Leslie  be 
adjudged  to  be  the  property  of  John  B.  Wills,  and  subject  to 
the  payment  of  appellee's  judgment;  that  the  proceeds  of 
the  sale  of  said  goods  so  sold  by  said  licslie  be  adjudged  to 
have  been  received  by  him  in  trust  for  appellee  as  a  creditor 
of  John  B.  Wills,  and  that  he  be  required  to  account  for  all 
such  sales,  and  ordered  to  pay  the  money  received  therefrom, 
or  so  much  thereof  as  may  be  necessary,  on  appellee's  claim 
and  judgment. 

The  second  paragraph  is  similar  to  the  first,  except  the 
fraud  charged  is  that  John  B.  Wills,  with  the  knowledge  and 
consent  of  P.  E.  Wills,  for  the  purpose  and  with  intent  to 
cheat,  hinder,  delay  and  defraud  his  creditors,  including 
appellee,  and  for  the  fraudulent  purpose  of  preventing  the 
collection  of  appellee's  claim,  without  any  adequate  consid- 
eration therefor,  made  a  pretended  sale  and  transfer  of  said 
drug  stock  and  fixtures  to  Leslie  A.  Wills,  who  at  and  before 
such  pretended  sale  had  knowledge  and  notice  of  the  fraudu- 
lent purpose  of  said  John  B.  Wills  to  hinder,  delay  and 
defraud  his  creditors,  especially  appellee ;   that  at  the  time 
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of  the  pretended  sale,  John  B.  Wills  had,  by  the  terms  there- 
(li,  reserved  and  retained  to  himself  a  secret  trust  and  own- 
ership in  said  stock  and  fixtures,  notwithstanding  the  pre- 
tended sale  and  transfer,  and  is  still  the  owner  of  said  dm^ 
stock  and  fixtures;  that  aft^  said  pretended  sale,  John  B. 
Wills,  with  the  knowledge  and  consent  of  said  Leslie  A. 
Wills,  moved  said  stock  and  fixtures  to  the  city  of  Indianap- 
olis, and  therewith  established  and  operated,  and  still  oper- 
ates, a  retail  drug  store ;  that  he  is  in  possession  of  the  same, 
and  selling  at  retail  therefrom,  for  his  omhi  use  and  benefit, 
with  the  knowledge  and  consent  of  said  Leslie,  and  has 
received  the  profits  and  the  proceeds  thereof.  The  insolv- 
ency of  John  B.  and  Flora  E.  Wills  is  averred,  and  the 
prayer  is  for  judgment  in  the  amount  of  appellant's  claim, 
with  interest,  and  that  said  pretended  sale  and  transfer  of 
the  drug  stock  and  fixtures  from  John  B.  Wills  to  Leslie  A. 
Wills  be  adjudged  fraudulent  and  void  ss  to  the  plaintiff, 
and  that  the  same  be  subjected  to  the  payment  of  plaintiff's 
claim. 

To  each  paragraph  of  complaint  appellants  separately  de- 
murred for  want  of  sufficient  facts  to  constitute  a  cause  of 
action.  The  demurrers  were  overruled,  and  exceptions  taken. 
Separate  answers  in  general  denial  were  filed  by  appellants 
to  each  paragraph  of  complaint. 

The  only  point  made  against  the  sufficiency  of  either  para- 
graph of  the  complaint  is  that  the  exhibit  filed  therewith  is 
insufficient  to  constitute  an  account  within  the  meaning  of 
§368  Bums  1908,  §362  R.  S.  1881.    The  exhibit  filed 

1.  is  a  monthly  statement  of  account,  showing  charges, 
credits  and  the  balance  due.     This,  we  think,  was 

sufficient  fully  to  advise  appellants  of  the  nature  and  amount 

of  the  claim,  and  was  sufficient  to  withstand  demurrer.    If 

the  exhibit  was  not  dear,  it  was  the  privilege  of  appel- 

2.  lants  to  ask  the  court  to  require  the  same  to  be  made 
more  specific,  which  was  not  done. 

On  request,  the  court  made  a  special  finding  of  facts  and 
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stated  conclusions  of  law  thereon.    It  was  found  by  the  court 
that  John  B.  W^ills  was  the  owner  of  the  drug  store  in  ques- 
tion, and  that  for  more  than  three  years  prior  to  July  21, 
1908,  he  carried  on  the  business  in  and  under  the  name  of  F. 
B.  Wills;    that  under  said  name  John  B.  Wills  had  pur- 
chased of  appellee  goods  of  the  value  of  $393.32,  and  had 
paid  thereon  the  sum  of  $280.77;    that  on  April  1,  1908, 
there  remained  due  and  unpaid  a  balance  of  $111.55,  and 
which  still  remains  due  and  unpaid,  together  with  interest 
thereon ;  that  P.  E.  Wills  never  at  any  time  owned  or  had 
any  title  in  or  to  said  drug  store,  but  knew  that  her  husband 
was  carrying  on  the  business  in  her  name ;  that  on  July  21, 
1908,  John  B.  Wills  was  indebted  to  divers  persons  in  a  sum 
in  excess  of  $2,509,  more  than  $1,000  of  which  was  evidenced 
by  judgments  of  record,  and  that  more  than  $1,000  of  the 
remainder  was  incurred  in  the  purchase  of  goods  in  the  con- 
duct of  said  drug  business;   that  on  said  day  the  stock  oE 
goods,  together  with  the  fixtures  and  furniture  in  said  drug 
Btore,  was  of  the  value  of  $1,100,  and  that  John  B.  Wills 
owned  no  other  property  of  any  kind,  except  $775,  then  on 
his  person  and  on  deposit  in  bank- 
By  the  sixth  finding,  the  court  found  that  on  July  21, 
1908,  John  B.  Wills,  for  the  purpose  and  with  the  intention 
of  cheating,  hindering,  delaying  and  defrauding  his  credit- 
ors, including  plaintiff,  sold  and  transferred  said  stock  of 
drugs  and  fixtures  to  defendant  Leslie  A.  Wills,  at  and  for. 
the  sum  of  $800 ;  that  at  the  time  of  said  sale  and  transfer, 
defendant  Leslie  A.  Wills  knew  that  John  B.  Wills  was 
making  said  sale  to  him  for  the  purpose  and  with  the  inten- 
tion of  cheating,  hindering,  delaying  and  defrauding  his 
creditors,  and  preventing  the  collection  of  the  indebtedness 
then  existing,  and  that  said  Leslie  then  and  thereby  aided 
and  assisted  said  John  B.  Wills  in  defrauding,  hindering  and 
delaying  his  creditors  in  the  collection  of  their  claims  against 
said  John  B.  WiUs. 
The  court  further  found  that  immediately  after  the  sale 
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and  transfer  of  the  drug  stock,  John  B.  Wills  used  and 
expended  the  sum  of  $775,  and  the  cash  received  on  account 
of  such  sale,  without  paying  any  of  his  existing  indebtedness, 
except  to  satisfy  an  existing  claim  of  $309  to  Leslie  A.  Wills, 
and  since  said  time  has  owned  no  property  of  any  nature, 
except  his  wages  of  $12  per  week,  which  has  been  used,  as 
received  by  him,  for  living  expenses ;  that  immediately  after 
the  sale  and  transfer  of  said  drug  store,  the  same  was  re- 
moved by  Leslie  A.  Wills  to  Indianapolis,  Indiana,  who  there 
established  a  retail  drug  store,  and  placed  in  charge  thereof 
John  B.  Wills,  as  manager;  that  in  the  operation  of  said 
retail  drug  store,  Leslie  A.  Wills  has  sold  therefrom  goods  to 
the  value  of  $150,  which  he  has  applied  to  his  own  use  and 
benefit. 

The  first  conclusion  of  law  stated  by  the  court  is  in  favor 
of  defendant  Flora  E.  Wills.  The  second  conclusion  states 
that  the  plaintiff  is  entitled  to  recover  from  John  B.  Wills 
the  sum  of  $121.94.  The  court  by  its  third  conclusion  of 
law  stated  that  the  sale  and  transfer  of  the  drug  stock  and 
fixtures  by  John  B.  Wills  to  Leslie  A.  Wills,  and  by  Leslie 
removed  to  the  city  of  Wdianapolis,  was  and  is  fraudulent 
and  void  as  to  the  creditors  of  John  B.  WiUs,  including 
plaintiff,  and  should  be  set  aside  and  held  void  as  against 
the  plaintiff,  and  the  property  made  subject  to  plaintiff's 
claim.  The  fourth  conclusion  is  that  Leslie  A.  Wills  is  trus- 
tee for  the  creditors  of  John  B.  Wills,  including  plaintiff,  in 
the  sum  of  $150,  the  amount  received  by  him  as  proceeds  of 
sales  made  from  the  drug  stock  so  sold  and  transferred  to 
him  by  John  B.  Wills,  and  that  plaintiff  is  entitled  to  recover 
from  said  Leslie  the  sum  of  $121.94  and  costs,  not  exceeding 
$150,  with  relief. 

Appellants  separately  excepted  to  each  conclusion  of  law, 
and  judgment  was  rendered  against  John  B.  Wills  in  the 
sum  of  $121.94.  It  was  further  adjudged  that  the  sale  and 
transfer  of  the  property  described  in  the  complaint  and  find- 
ing, and  its  removal  to  Indianapolis,  is  set  aside,  vacated 
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and  annulled  as  against  the  plaintiff,  and  that  said  property, 
or  so  much  thereof  as  may  be  necessary  to  pay  and  satisfy 
the  judgment  herein  and  costs,  be  sold,  and  the  proceeds  aris- 
ing from  such  sale  be  applied  to  the  payment  of  the  judg- 
ment, interest  and  costs.  It  is  further  adjudged  by  the  court 
that  Leslie  A.  Wills  is  a  trustee  for  the  plaintiff  in  the  sum 
of  $150,  and  that  the  plaintiff  recover  of  said  Leslie  the  sum 
of  $121.94,  interest  and  costs,  not  exceeding  in  all  the  sum  of 
$150,  with  relief. 

Appellants  filed  separate  motions  for  a  new  trial,  which 
motions  were  overruled,  and  each  appellant  has  separately 
assigned  error  on  the  overruling  of  the  motion  for  a  new 
trial,  and  on  his  separate  exception  to  each  conclusion  of 
law. 

By  statute  (§7483  Bums  1908,  §4924  B.  S.  1881),  fraud 

is  made  a  question  of  fact,  and  it  has  frequently  been  held 

that  fraud  is  never  presumed  nor  inferred  as  a  matter 

3.  of  law,  but  must  be  established  by  proof,  as  other 
questions  of  fact,  and,  when  averred,  must  be  proved 

and  found.  Lockwood  v.  Harding  (1881),  79  Ind.  129,  134; 
Harris  v.  Stern  (1881),  80  Ind.  227,  231. 

It  is  also  a  well-settled  rule  that  an  exception  to  a  conclu- 
sion of  law  admits  that  the  facts  have  not  only  been  fully 
fonnd,  but  have  been  correctly  found,  for  the  pur- 

4.  poses  of  the  exception.    But  this  rule  is  not  of  general 
application,  and  must  be  limited  to  the  facts  found 

within  the  issues  formed  by  the  pleadings.  Gardner  v.  Case 
(1887),  111  Ind.  494,  498,  13  N.  B.  36;  Thomas  v.  Dale 
(1882),86Ind.  435,  438. 

While  the  third  conclusion  of  law  follows  the  sixth  finding 

of  facts,  counsel  for  appellants  insist  that  the  sixth  finding  is 

not  within  the  issues.    The  second  paragraph  of  com- 

5.  plaint,  on  which  appellee  relies  to  support  the  finding, 
is  dearly  on  the  theory  that  there  was  no  actual  sale, 

Imt  simply  a  sham  or  pretended  sale,  wherein  John  B.  Wills 
retained  title  and  ownership  in  the  store  and  stock  of  goods; 
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that  he  removed  the  stock  to  Indianapolis,  with  which  he 
established  a  dm?  store,  of  which  he  is  the  owner  and  in 
possession,  sellinfir  fifoods  therefrom  at  retail  for  his  own  use 
and  benefit;  that  this  sham  sale  was  for  the  purpose  of 
cheating,  delaying  and  defrauding?  the  creditors  of  John  B. 
"Wills,  of  w'hieh  purpose  and  intention  appellant  Leslie  A. 
Wills  had  knowledge.  These  were  the  facts  pleaded,  on 
which  appellee  relies  to  establish  fraud  and  support  the  find- 
ing. But  the  fraud  averred  was  the  fraud  predicated  on  the 
facts  pleaded.  It  is  true,  the  second  paragraph  of  complaint 
does  say  that  the  pretended  sale  was  for  no  adequate  consid- 
eration, but  this  adds  nothing  to  it.  The  court,  however,  in 
the  sixth  finding  of  facts,  found  a  state  of  facts  altogether 
different  from  the  facts  alleged  in  the  second  paragraph  of 
complaint.  The  court  found  that  there  was  an  actual  sale  by 
John  B.  Wills  to  Leslie  A.  Wills,  at  and  for  the  sum  of 
$800 ;  that  Leslie  A.  Wills  moved  the  stock  to  Indianapolis, 
and  established  a  new  drug  store,  which  he  owns  and  oper- 
ates, and  from  which  he  receives  the  profits.  The  court  also 
found  that  at  the  time  of  the  sale  to  Leslie,  he  knew  that 
John  B.  Wills  was  making  said  sale  and  transfer  for  the 
purpose  and  with  the  intention  of  defrauding  his  creditors, 
and  that  Leslie  aided  in  the  perpetration  of  such  fraud. 

We  are  not  unmindful  of  the  rule  that  grants  relief  to 

creditors  from  a  fraudulent  sale,  even  in  a  case  where  the 

consideration  represents  full  value.    Odble  v.  Colnm- 

6.    bus  Cigar  Co.  (1895),  140  Ind.  563,  566,  38  N.  E. 
474;    Hoffman  v.  Henderson  (1896),  145  Ind.  613, 
619,  44  N.  E.  629.    But  in  such  case,  the  finding  must  be 
within  the  issues  tendered  by  the  complaint. 

In  Armacost  v.  Lindley  (1888),  116  Ind.  295,  297,  19  N. 
E.  138,  the  court  said:  **It  has  often  been  decided  that 
every  pleading  must  proceed  upon  some  single,  definite  the- 
ory, and  that  a  party  must  stand  or  fall  upon  the  theory  of 
his  case  as  he  presents  it  in  his  pleadings.  A  recovery  will 
be  upheld  only  when  the  evidence  and  the  facts  found  sup- 
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port  the  case  made  by  the  complaint."  This  has  long  been 
the  role  in  Indiana. 

It  was  said  in  Boardman  v.  GrifUh  (1875),  52  Ind.  101, 
106:  **When  the  trial  of  a  cause  is  by  the  court  instead  of  a 
jury,  whether  the  court  is  required  to  find  the  facts  specially 
or  not,  it  cannot,  any  more  than  a  jury  can,  go  outside  of  the 
ease  made  by  the  pleadings.  In  such  cases,  as  well  as  in 
others,  the  parties  must  recover  upon  the  allegations  of  the 
pleadings.  They  must  recover  secumdum  allegata  et  probata 
or  not  at  all.  It  must  be  so  in  the  nature  of  things,  so*long 
as  our  mode  of  administering  justice  prevails.  It  would  be 
folly  to  require  the  plaintiff  to  state  his  cause  of  action,  and 
the  defendant  to  disclose  his  grounds  of  defense,  if,  on  the 
trial,  either  or  both  might  abandon  such  grounds  and  recover 
upon  others  which  are  substantially  different  from  those 
alleged,*'  See,  also,  Town  of  Cicero  v.  Clifford  (1876),  53 
Ind.  191,  192;  Brown  v.  Will  (1885),  103  Ind.  71,  74,  2  N. 
E.  283;  Stevens  v.  Reynolds  (1896),  143  Ind.  467,  484,  41 
N.  E.  931,  52  Am.  St.  422;  Hassehnan  v.  Carroll  (1885),  102 
Ind.  153,  155,  26  N.  E.  202 ;  Louisville,  etc.,  B.  Co.  v.  Ood- 
man  (1885),  104  Ind.  490,  494,  4  N.  E.  163. 

As  far  back  as  the  case  of  Davis  v.  Cox  (1855),  6  Ind. 
481,  484,  Judge  Stuart,  made  this  admirable  and  succinct 
statement  of  the  law:  "It  is  not  what  the  complainant  al- 
leges, simply  without  proving  it,  nor  what  he  proves,  without 
having  alleged  it,  that  is  the  measure  of  his  remedy;  but 
what  he  alleges  and  proves." 

Again  in  McAroy  v.  Wright  (1865),  25  Ind.  22,  Judge 
Praser,  speaking  for  the  court,  said:  **No  rule  of  law  can 
possibly  be  better  settled,  and  none  is  more  necessary  in  the 
administration  of  justice,  than  that  the  plaintiff  must  recov- 
er upon  his  allegations,  or  not  at  all.  If  this  were  not  so,  it 
would  be  a  mockery  to  require  him  to  state  a  sufficient  case 
in  his  complaint.  Having  thus  stated  his  case,  his  proof 
ought  to  be  confined  to  it,  and  if  he  has  proved  a  different 
case,  however  meritorious,  he  should  be  defeated." 
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Following  the  law  as  declared  by  the  cases  herein  quoted 
and  cited,  we  must  hold  that  the  findings  of  the  trial  court, 
as  the  same  affect  Leslie  A.  Wills,  are  not  within  the 
5.    issues  tendered  by  the  complaint,  and  should  be  disre- 
garded in  stating  the  conclusions  of  law.    It  therefore 
follows  that  the  court  erred  in  stating  the  third  and  fourth 
conclusions  of  law,  and  in  rendering  judgment  against  Leslie 
A.  Wills.  This  leads  to  an  affirmance  of  the  judgment  against 
John  B.  Wills,  and  a  reversal  as  to  Leslie  A.  Wills,  with  in- 
structions to  the  court  below  to  strike  out  the  third  and 
fourth  conclusions  of  law,  and  render  judgment  in  favor  of 
Leslie  A.  Wills,  and  against  John  B.  Wills,  on  the  second 
conclusion  of  law. 

KoTE.— Reported  in  97  N.  E.  449.  See,  also,  under  (1)  1  Qyc. 
370;  (2)  31  Oyc.  644;  (3)  20  Cyc.  108;  (4)  38  Cya  1902  (5)  38 
Cyc.  1968;  (0)  20  Cyc  814.  As  to  due  proof  to  establish  fraud, 
see  11  Am.  St  757. 


Young  v.  Waggoner  et  al. 

[No.  7,528.    Filed  AprU  17,  1912.] 

1.  Injunction. — Timber  Contract, — Interference  with  Rights. — 
Parties. — ^In  a  suit  to  restrain  a  grantee  of  land  from  Interfering 
with  rights  acquired  by  plalntUfs  under  a  timber  contract  exe- 
cuted bet^'een  plaintiffs  and  the  grantor  prior  to  the  convey- 
ance^  and  of  whidi  the  grantee  had  notice,  where  It  does  not 
appear  from  the  complaint  that  the  grantor  owned  or  was  as- 
serting any  interest  in  the  land  at  the  time  the  action  was 
brought,  such  grantor  was  not  a  necessary  party  defendant, 
p.  206. 

2.  Injunction. — Timber  Contract — Defective  Description  of  Land, 
— License  to  Cut  and  Saw  Timber. — Complaint. — Sufficiency. — ^In 
a  suit  to  restrain  a  grantee  of  land  from  interfering  with  rights 
acquired  under  a  timber  contract,  where  the  complaint  averred 
that  the  consideration  for  the  contract  had  been  paid,  that  plain- 
tiffs had  entered  into  possession  under  its  terms,  and  that  the 
interest  of  such  grantee  in  the  land  was  acquired  with  full  notice 
of  plaintiffs*  rights,  an  irrevocable  license  to  cut  and  saw  the 
timber  was  shown,  and  the  complaint  was  sufficient,  althou^  the 
description  of  the  land  in  such  contract  may  have  been  insuffi- 
cient to  convey  an  interest  in  real  estate,    p.  205. 
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3L  Licenses. —  Revocation. —  Consideration. —  Restoration. — Neces- 
9ity. — ^AlthOBgh  at  common  law  a  mere  license  to  enter  on  real 
estate  is  revocable  at  the  pleasure  of  the  licensor,  on  principles 
of  equity  the  licensor,  or,  in  the  event  of  a  conveyance,  the  gran- 
tee with  notice,  is  estopped  from  revoking  a  license  after  it  has 
been  acted  on  and  money  has  been  expended  on  the  faith  thereof, 
without  placing  the  licensee  in  atata  quo.    p.  205. 

4  Appeal. — Review. — DedHon  of  Court. — Jnaufflcient  Evidence. — 
In  a  salt  to  restrain  the  interference  with  rights  under  a  license 
to  cut  timber,  although  the  defendant  acquired  his  interest  in 
the  land  with  full  knowledge  of  the  license  and  the  rights  of 
plaintiffs  thereunder,  the  decision  of  the  court  in  favor  of  plain- 
tiffs was  not  supported  by  the  evidence,  where  It  was  not  shown 
that  defendant's  grantor,  who  was  the  grantee  of  the  licensor, 
had  neither  actual  nor  constructive  notice  of  the  existence  of 
plaintifTs  claim  to  the  timber,    p.  200. 

5.  A"Ein)OB  AKD  PuBCHASER. — Bona  Fide  Purchaser. — Secret  Equi- 
ties,— A.  bona  fide  purchaser  of  real  estate  without  notice  takes 
the  same  free  from  secret  equities,  and  after  acquired  notice 
does  not  affect  his  rights,    p.  206. 

6.  Yehdor  and  Pukchaseb. — Bona  Fide  PurchCLser. — Rights  of  Pur- 
diaser  uHth  Notice  from  Purchaser  Without  Notice. — ^A  purchaser 
of  land,  with  notice  of  secret  equities^  from  a  purchaser  thereof 
without  notice,  succeeds  to  all  the  rights  of  his  grantor,    p.  207. 

7.  Vendob  and  Purchaseb. — Bona  Fide  Purchaser. — Presumption 
-^Burden. — The  law  presumes  the  grantee  in  a  deed  to  be  a  hona 
fide  purchaser,  and  the  burden  of  overcoming  this  presumption 
rests  upon  him  who  seeks  to  impeach  the  title,    p.  207. 

Prom  Pulaski  Circuit  Court ;  Francis  J.  Vurpillat,  Judge. 

Action  by  John  C.  Waggoner  and  another  against  John  A. 
Yoimg.  Prom  a  judgment  for  plaintifFs,  the  defendant  ap- 
peals.   Reversed. 

Prank  V.  Outhrie,  for  appellant. 

Truman  P.  Palmer,  Benj.  P.  Carr,  and  George  Burson, 
for  appellees. 

Ibach,  p.  J. — In  brief,  the  essential  averments  of  the 
amended  second  paragraph  of  complaint,  on  which  judgment 
^nis  rendered,  are  the  following :  On  April  29, 1908,  Samuel 
A.  Royer  was  the  owner  of  a  certain  described  farm  of 
dghty  acres  in  White  county,  Indiana.  On  that  date,  by  an 
agreement  in  writing,  a  copy  of  which  is  set  out,  he  sold  to 
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plaintiife  all  the  timber  above  a  certain  size  on  this  farm, 
and  agreed  to  allow  them  to  erect  on  the  land  a  sawmill,  in 
order  to  saw  the  timber.  The  consideration  for  this  agree- 
ment was  $350,  then  and  there  paid  by  plaintiffs.  PlaintiflEs 
took  possession  of  the  real  estate  under  the  agreement  for  the 
purposes  of  cutting  timber,  and  continuously  occupied  it  for 
that  purpose  until  prevented  by  the  acts  of  defendant,  later 
set  forth,  during  which  time  they  cut  a  considerable  portion 
of  the  standing  timber.  Defendant  now  claims  to  be  the 
owner  of  said  real  estate,  and  ignores  plaintiffs'  rights  to 
possession  of  the  cut  and  standing  timber,  has  locked  the 
gates  through  which  they  might  have  entered  on  the  land, 
refuses  to  allow  them  to  enter  thereon,  has  taken  possession 
of  the  cut  and  standing  timber,  refuses  to  surrender  the  same, 
and  refuses  to  allow  them  to  erect  a  sawmill,  or  in  anywise 
to  exercise  the  rights  and  privileges  granted  them  on  the 
premises  by  the  agreement  with  Royer.  If  defendant  has 
any  right  of  ownership  in  the  real  estate,  it  was  acquired  by 
him  and  by  those  through  whom  he  claims  after  the  execu- 
tion of  said  agreement,  and  with  full  knowledge,  by  him  and 
those  through  whom  he  claims  of  the  occupancy  of  the  prem- 
ises by  plaintiffs  under  said  agreement.  By  reason  of  the 
wrongful  conduct  of  defendant^  plaintiffs  are  unable  to  ob- 
tain possession  of  their  property,  and  thereby  suffer  great 
loss — ^the  sum  of  $2,000 — and  they  have  no  adequate  means 
at  law  to  recover  possession  of  their  property,  and  if  defend- 
ant shall  not  be  restrained  from  interfering  with  their  rights, 
they  will  suffer  great  additional  damage.  Plaintiflfe  have  in 
nowise  violated  the  terms  of  their  agreement,  and  they  pray 
permission  to  go  on  the  lands  and  erect  a  sawmill,  cut  the 
timber  standing,  and  saw  that  already  cut,  and  that  th^  be 
adjudged  the  owners  of  the  timber,  and  that  defendant  be 
restrained  from  interfering  with  their  rights  in  the  premises 
as  determined  by  said  agreement. 

On  trial  by  the  court,  appellees  recovered  judgment  ac- 
cording to  the  prayer  of  their  complaint. 
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The  complaint  is  good  as  against  the  objections  urged.    It 
was  not  necessary  to  join  Royer  as  a  party,  for  he  was  not  a 
party  in  interest,  and  this  was  not  a  suit  to  enforce 
1..  the  contract  between  Eoyer  and  appellees,  but  to  re- 
strain appellant  from  interfering  with  rights  already 
acquired  by  appellees,  with  notice  to  appellant,  under  such 
contract,  and  it  does  not  appear  from  the  complaint  that  at 
the  time  of  bringing  this  action  Royer  owned  or  was  assert- 
ing any  interest  in  the  land.    If  in  the  written  agree- 

2.  ment  between  Royer  and  appellees,  the  description  of 
the  land  on  which  the  timber  is  situated  is  insuflBcient 

to  convey  an  interest  in  real  estate,  which  we  need  not  and  do 
not  decide,  yet  such  agreement  would  give  to  appellees  a 
license  to  go  on  the  lands  and  cut  the  trees,  erect  a  sawmill, 
and  saw  the  timber.  It  is  averred  that  the  consideration  for 
this  contract  had  been  paid,  and  that  appellees  had  entered 
into  possession  of  the  land  under  its  terms,  and  also  that 
whatever  interest  in  the  land  may  have  been  acquired  by 
appellant  and  his  grantors  was  acquired  with  full  notice  of 
the  rights  of  appellees.  The  license  having  thus  been  acted 
on,  it  was  irrevocable,  and  appellant  and  his  grantors  hav- 
ing notice,  the  complaint  was  good  against  appellant. 

On  strict  common-law  principles,  it  may  be  said  that  a 

*Qere  naked  license  to  enter  on  real  estate  is  revocable  at  the 

pleasure  of  the  licensor,  but  on  principles  of  equity 

3.  the  revocation  of  a  license  after  it  has  been  acted  on, 
and  money  has  been  expended  on  the  faith  thereof, 

without  placing  the  licensee  in  statu  quo,  would  amount  to  a 
constructive  fraud,  and  would  work  an  estoppel  in  such 
licensee's  favor.  The  same  rule  would  apply  to  the  grantee 
of  the  licensor,  who,  with  full  notice  and  knowledge  of  the 
license,  and  that  the  licensee  had  expended  money  and  per- 
fonned  labor  on  the  faith  of  such  license,  purchased  the  land. 
Buck  V.  Foster  (1897),  147  Ind.  530,  46  N.  E.  920,  62  Am. 
St.  427;  Watson  v.  Adams  (1904),  32  Ind.  App.  281,  69  N. 
fi.  696;  Miller  y.  State  (1872),  39  Ind.  267;  Messkk  v.  Mid- 
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land  R.  Co.  (1891),  128  Ind.  81,  27  N.  E.  419;  Hodgson  v. 
Jefrics  (1876),  52  Ind.  334;  Stoncr  v.  Zuckcr  (1906),  148 
Cal.  516,  83  Pac.  808,  113  Am.  St.  301,  7  AniL  Cas.  704  and 
note. 

It  appears  from  the  evidence  that  the  agreement  between 

Royer  and  appellees  was  executed,  and  the  consideration 

paid  as  alleged  in  the  complaint.  On  August  15, 1908, 

4.  Royer  conveyed,  by  warranty  deed,  the  same  farm  on 
which  the  timber  was  situated,  for  the  consideration 

of  $3,600,  to  James  M.  Million  and  Queen  V.  Million,  his 
wife.  By  warranty  deed,  dated  February  6,  1909,  delivered 
February  28,  1909,  this  same  farm  was  conveyed  by  the  Mil- 
lions to  appellant,  for  the  consideration  of  $4,000.  There  is 
evidence  that  appellees  marked  the  trees  in  July  or  August, 
1908.  In  December,  1908,  after  the  Millions  had  entered 
into  possession  of  the  land  appellees  entered  thereon  and 
began  to  cut  timber,  but  were  ordered  by  James  M.  Million 
to  stop.  They  continued  cutting,  and  had  most  of  the  timber 
cut  when  appellant  took  possession  of  the  land  in  March,  at 
which  time  he  forbade  appellees  coming  on  the  premises  to 
remove  the  logs  cut,  and  locked  the  gates.  Appellees  then 
bi'ought  this  action. 

The  evidence  fails  to  support  the  decision  of  the  court,  for 
the  reason  that  it  is  not  shown  that  Jaines  M.  and  Queen  V. 
Million,  or  either  of  them,  at  the  time  of  purchasing  the  land, 
had  any  notice  of  the  existence  of  any  claim  of  appellees  to 
the  timber.  Appellees'  contract  was  not  recorded,  and  had 
been  made  more  than  forty-five  days  before  the  date  of  the 
conveyance  to  the  ^Millions.  Even  though  there  is  testimony 
that  the  trees  had  been  marked,  it  does  not  appear  either  that 
the  Millions  knew  this,  or  had  means  of  knowing  it,  and,  so 
far  as  the  record  shows,  the  Millions  took  the  land  without 
either  actual  or  constructive  notice  of  appellees*  claim. 

5.  They  became  hona  fide  purchasers,  and  appellees  can 
assert  no  rights  acrainst  them,  for  a  bona  fide  pur- 
chaser of  real  estate  without  notice  takes  free  from  secret 
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equities.  Notice  obtained  after  the  purchase  has  been  com- 
pleted by  payment  of  the  consideration  and  transfer  of 
title  does  not  affect  the  purchaser's  right  to  protection  in 
the  estate  acquired.  23  Am.  and  Eng.  Ency.  Law  (2d  ed.) 
475,  522;  2  Pomeroy,  Eq.  Jurisp.  §754. 

It  is  immaterial  whether  appellant  had  notice.    His  testi- 
mony is  that  he  had  no  actual  notice,  but  there  are  facts  from 
which  the  court  might  have  found  constructive  notice. 

6.  The  rule  is  that  a  purchaser  with  notice  from  a  pur- 
chaser without  notice  succeeds  to  all  the  rights  of  his 

grantor.  2  Pomeroy,  Eq.  Jurisp.  §754 ;  B^ick  v.  Foster,  supra; 
Brown  v.  Btidd  (1850),  2  Ind.  *442;  Brown  v.  Cody  (1888), 
115  Ind.  484, 18  N.  E.  9;  McShirley  v.  Birt  (1873),  44  Ind. 
382;  Citizens  St.  Bank  v.  Julian  (1900),  153  Ind.  655,  55 
N.  E.  1007. 

Appellees,  in  order  to  assert  their  claim  against  appellant, 
must  prove  that  appellant's  grantors  had  notice  of  appel- 
lees' claim.    In  the  absence  of  evidence,  the  law  pre- 

7.  sumes  a  grantee  in  a  deed  to  be  a  bona  fide  purchaser, 
and  the  burden  of  overcoming  this  presumption  rests 

on  the  person  seeking  to  impeach  the  title.  Citizens  St.  Bank 
V.  Jtdian,  supra. 

For  the  error  pointed  out,  the  cause  is  reversed,  and  re- 
manded for  new  trial. 

Judgment  reversed. 

NoTK— Reported  hi  98  N.  B.  145.  See,  also,  under  (1)  22  Cyc. 
912;  (2)  22  Cyc.  924;  (3)  25  q>c  646;  (5)  39  Cyc.  1774;  (6)  30 
Cyc.  1773;  (7)  39  Cyc.  1781.  As  to  what  notice,  by  a  licensee  to 
cut  timber,  is  implied  so  as  to  affect  a  purchaser  of  the  land,  see 
lOi  Am.  St  342.  The  question  of  the  revocability  of  a  license  to 
maintain  burden  on  land  after  licensee  has  incurred  expense  is 
considered  in  an  extension  note  in  40  L.  II.  A.  497  and  in  supple- 
mental notes  in  19  L.  R.  A.  (N.  S.)  700  and  25  L.  R.  A.  (N.  S.)  727. 
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State  of  Indiana,  ex  rel.  Town  of  Selbca,  t^. 
Liberty  Township,  Delaware  County. 

[No.  7,541.     FUed  April  17,  1912,] 

1.  Pleading. — Demurrer  for  Want  of  Facta, — Right  of  Plaintiff  to 
Maintain  Action. — A  demurrer  for  want  of  facts  challenges  the 
authority  or  right  of  the  plaintiff  to  maintain  the  action  stated 
In  the  pleading  to  which  it  is  addressed,    p.  210. 

2.  Actions. — Action  by  Town  to  Recover  Taxes  Withheld  hy  Totof^ 
ship. — Real  Party  in  Interest. — Right  to  Maintain  in  'Same  of 
State^  ex  rel. — The  right  to  maintain  an  action  to  recover  taxes 
alleged  to  be  wrongfully  withheld  by  a  township  from  a  uewly 
incorporated  town  within  the  township,  in  the  absence  of  any 
statute  authorizing  the  bringing  of  such  action  In  the  name  of 
the  "State,  ex  rel.",  is  controlled  by  §§251,  252  Bums  1908,  §§251. 
252  R.  S.  1881,  requiring  every  action  to  be  prosecutefl  in  the 
name  of  the  real  party  In  interest,  except  as  therein  otherwise 
provided,  so  that  where  such  action  was  brought  in  the  name  of 
the  State,  ex  rel.,  a  demurrer  to  the  complaint  for  want  of  facts 
was  properly  sustained,    pp.  211, 213. 

3.  Equity. — Suits. — Real  Party  in  Interest, — As  a  general  rule  a 
suit  in  equity  must  be  prosecuted  in  the  name  of  the  real  party  In 
interest    p.  213. 

Prom  Delaware  Circuit  Court ;  Joseph  0.  Leffler,  Judge. 

Action  by  State  of  Indiana,  on  the  relation  of  the  Town  of 
Selma,  against  Liberty  Township,  Delaware  County.  From  a 
judgment  for  defendant,  the  relator  appeals.    AffirmecL 

J.  Frank  Mann,  for  appellant. 

George  H.  Koons  and  Oeorge  H.  Koons,  Jr.,  for  appellee. 

HoTTEL,  J, — ^Prior  to  the  year  1907,  when  it  was  incorpo- 
rated, the  town  of  Selma,  Indiana,  was  an  unincorporated 
town,  and  a  part  of  Liberty  township,  Delaware  county,  for 
all  governmental  purposes.  In  that  year  the  tax  levy  for 
road  and  township  purposes  was  levied  against  all  the  prop- 
erty of  the  township,  including  that  in  the  town  of  Selma, 
and  was  collected  by  the  county  treasurer,  and  paid  over  to 
the  township  trustee.    This  is  a  suit  in  equity  to  require  the 
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payment  to  said  town  of  Selma  of  such  part  of  said  taxes  as 
was  paid  by  its  citizens. 

A  demurrer  for  want  of  facts  was  sustained  to  appellant's 
complaint,  and  alleged  error  in  such  ruling  is  the  only  ques- 
tiwi  here  presented. 

The  complaint,  after  alleging  the  facts  with  reference  to 
the  incorporation  of  said  town  and  the  levy  of  the  tax  in 
1907,  further  avers  that  in  accordance  with  said  tax  levy  of 
1907  there  was  collected  by  said  county  treasurer  of  Dela- 
ware countj'  from  owners  of  property  situated  in  said  incor- 
porated town  of  Selma  and  paid  to  defendant  township,  the 
Ibllowing  sums,  viz. :  On  account  of  the  levy  for  township 
purposes,  $75.24,  on  account  of  the  levy  for  road  purposes, 
$153.24.  The  election  of  the  trustee  of  said  township,  and 
the  turning  over  of  said  funds  to  him  as  the  custodian  there- 
of, are  alleged,  together  with  other  averments  showing  that 
appellee  was  not  authorized  to  expend  any  part  of  the  sums 
80  collected  for  the  benefit  of  appellant;  that  appellee  has 
incurred  no  obligations  or  indebtedness  chargeable  against 
said  funds,  or  either  of  them,  for  any  portion  of  which  the 
property  in  said  town  would  be  chargeable,  or  which  were 
incurred  for  the  benefit  of  appellant,  or  the  property  sit- 
uated within  its  boundaries;  that  appellant  has  regularly 
made  demand  through  its  clerk  for  said  taxes,  which  demand 
has  at  all  times  been  refused  by  appellee ;  that  the  sums  so 
demanded  are  wrongfully  withheld  from  appellant  by  appel- 
lee; **  wherefore,  the  plaintiff  demands  judgment  against  the 
defendant  in  the  sum  of  two  hundred  and  fifty  dollars,  and 
all  proper  relief." 

The  question  presented  which  should  be  first  considered  is 
the  authority  of  appellant  to  maintain  this  suit.  In  this  con< 
nection  it  is  insisted  by  appellant  that  the  demurrer  stated 
but  one  ground,  viz.,  that  the  complaint  did  not  state  facts 
sofiBcient,  and  that  this  raises  no  question  as  to  defect  of 
parties.  It  is  true  that  a  defect  of  parties  plaintiff,  apparent 
Vol.  50—14 
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on  the  face  of  the  complaint,  constitutes  the  fourth  ground, 
of  demurrer  under  §344  Bums  1908,  §339  R.  S.  1881,  as 
appellant  contends,  but  as  we  view  the  question  here  pre- 
sented, it  is  not  one  of  defect  of  parties,  but  one  involving  the 
right  of  the  plaintiff  to  maintain  the  action. 

It  has  been  held  frequently  by  this  court  and  the  Supreme 

Court,  that  a  demurrer  for  want  of  facts  challenges  the 

authority  or  right  of  the  plaintiflf  to  maintain  a  suit 

1.  on  the  cause  of  action  stated  in  the  pleading,  to  which 
such  demurrer  is  addressed.  State,  ex  rel.,  v.  Karr 
(1906),  37  Ind.  App.  120, 122,  76  N.  E.  780;  Farris  v.  Jones 
(1887),  112  Ind.  498,  503,  14  N.  E.  484;  Pence  v.  Atighe 
(1885),  101  Ind,  317;  Wilson  v.  Galey  (1885),  103  Ind.  257, 
2  N.  E.  736;  Walker  v.  Heller  (1885),  104  Ind.  327,  3  N.  E. 
114;  Frazer  v.  State  (1886),  106  Ind.  471,  7  N.  E.  203; 
Kinsley  v.  Kinsley  (1898),  150  Ind.  67,  69,  49  N.  E.  819; 
Martin  v.  Caldwell  (1911),  49  Ind.  App.  1,  96  N.  E.  660. 

In  this  connection  it  is  insisted  by  appellee:  (1)  That 
"the  State  •  *  •  cannot  espouse  the  cause  of,  or  lend 
its  aid  to  the  To^^ti  of  Selma  in  an  attempt  to  enforce  a  mere 
equity  or  equitable  right  as  against  Liberty  township."  (2) 
That  *'the  writ  of  mandate  is  only  used  to  enforce  obliga- 
tions imposed  by  law,  and  not  those  arising  out  of  contract." 
In  support  of  this  last  proposition  appellee  cites  State,  ex 
rcl,  v.  Trustees,  etc.  (1888),  114  Ind.  389,  16  N.  E.  808; 
Indiana,  etc.,  R.  Co.  v.  Rinehart  (1896),  14  Ind.  App.  588, 
43  N.  E.  238,  and  Vandalia  R.  Co.  v.  State,  ex  rel.  (1906), 
166  Ind.  219,  76  N.  E.  980,  117  Am.  St  370.  (3)  That 
''mandate  is  the  proper  remedy  to  compel  an  officer  to  p^- 
form  an  official  duty,  >ind  any  person  having  an  interest  in 
the  matter  may  apply  for  the  writ."  In  support  of  this 
proposition  appellee  cites  Henderson  v.  State,  ex  rel.  (1876), 
53  Ind.  60;  Holliday  v.  Henderson  (1879),  67  Ind.  103; 
State,  ex  rel.,  v.  Spinney  (1906),  166  Ind.  282,  76  N.  E.  971, 
and  King  v.  Board,  etc.  (1904),  34  Ind.  App.  231,  72  N.  E: 
616, 
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AppeUee's  said  second  and  third  propositions  are  sup- 
ported bj  the  authorities  cited,  and,  as  we  understand,  are 
not  disputed  by  appellant.    It  is  contended  by  appellant,  in 
this  connection,  that  the  complaint  does  not  proceed  on  the 
theory  of  appellant's  right  to  mandate  appellee  to  pay  the 
money  sued  for;   but  that,  on  the  contrary,  its  averments 
show  that  "no  right  of  action  by  mandate  rests  in  appellant," 
because  such  writ  "will  not  be  issued  by  a  court  to  require 
the  payment  of  a  sum  of  n\oney  to  another  until  the  amount 
allied  to  be  due  has  been  determined  by  a  judicial  tribunal, 
or  by  some  officer  authorized  by  law  to  determine  the  same." 
Appellant's  contention,  that  the  complaint  does  not  pro- 
ceed on  the  theory  of  a  right  of  action  by  mandate,  is  cor- 
rect, but  this  furnishes  no  ground  or  reason  for  ap- 
2.    pellant's  right  or  authority  to  sue  as  it  does.    If  in 
fact  this  action  were  one  to  compel  by  mandate  the 
officer  having  custody  of  said  funds  to  turn  the  same  over 
pursuant  to  some  statutory  requirement  or  mandate,  theare 
might  then  be  reason  and  authority  for  bringing  the  action 
in  the  name  of  the  State,  ex  rel.,  but  no  such  reason  or 
authority  exists  for  bringing  the  action  relied  on  in  this  com- 
plamt    It  is  conceded  by  appellant  that  it  has  no  legal  right, 
given  either  by  statute  or  contract,  to  the  funds  sued  for,  but 
that  its  right  is  wholly  equitable.    The  complaint  shows  no 
right  of  ownership  in  the  State  to  any  of  the  funds  sued  for, 
nor  does  it  show  that  the  State  has  any  interests  in  any  part 
of  said  funds,  nor  that  the  retention  of  said  funds  is  in  viola- 
tion of  any  law  of  the  State.    While  we  have  been  unable  to 
find  a  case  presenting  the  exact  question  here  presented,  we 
think  the  question  under  consideration  is  controlled  by  §§251, 
252  Bums  1908,  §§251,  252  R.  S.  1881.    Said  §251  is  as  fol- 
lows: 

"Every  action  must  be  prosecuted  in  the  name  of  "the  real 
party  in  interest,  except  as  otherwise  provided  in  the  next 
section;  but  this  section  shall  not  be  deemed  to  authorize  the 
assignment  of  a  thing  in  action  not  arising  out  of  contract." 
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The  **next  section"  referred  to,  viz.,  §252,  furnishes  no 
authority  for  bringing  actions  of  the  character  set  out  in  this 
complaint  in  the  name  of  the  **  State,  ex  rel.'\ 

In  the  case  of  State,  ex  rel,  v.  Shively  (1882),  10  Or.  267, 
the  Supreme  Court  of  that  state  said:  **And  the  question 
which  confronts  us  at  the  threshold  of  our  inquiry,  is  the  right 
of  the  relators  to  carry  on  a  litigation  in  the  name  of  the  state 
for  the  objects  sought  by  the  suit,  and  the  authority  of  the 
court,  in  a  case  so  constituted,  to  adjudicate  upon  it.  For  it 
will  hardly  be  asserted,  if  the  subject-matter  of  the  litigation 
concerns  the  rights  of  private  parties  only  and  exclusively, 
and  the  state  has  no  direct  interest  in  the  prosecution  or 
result  of  the  suit,  that  state  interference  in  such  controver- 
sies ought  not  to  be  countenanced,  or  tolerated,  either  direct- 
ly or  upon  the  relation  of  private  parties.  When  a  remedy 
is  provided,  either  at  law  or  in  equity,  complete  and  ade- 
quate, by  which  matters  in  dispute  between  private  parties 
may  be  adjusted  and  settled,  that  remedy  must  be  pursued 
by  them ;  the  state  cannot  lend  the  power  of  its  name,  or  in- 
vidiously assume  and  champion  the  cause  of  one  private  citi- 
zen against  another  for  the  purpose  of  settling  rights  or  titles 
in  controversy  between  them,  when  each  and  all  citizens  are 
equally  entitled  to  its  protection." 

Many  cases  might  be  cited  from  other  states,  where  the 
action  was  brought  in  the  name  of  the  People  or  State,  ex 
rel.  Attorney-General,  the  reasoning  of  which,  by  analogy  at 
least,  is  applicable  to  the  question  here  considered.  For  this 
line  of  cases  see:  Attorney-Oeneral  v.  Moliter  (1873),  26 
Mich.  444,  447,  448;  People  v.  Ingersoll  (1874),  58  N.  Y.  1, 
17  Am.  Rep.  178;  State  v.  Desforges  (1843),  5  Rob.  (La.) 
253,  261;  People  v.  Booth  (1865),  32  N.  Y.  397,  398;  People 
v.  Equity  Gas  Light  Co.  (1894),  141  N.  Y.  232,  239,  36  N. 
E.  19i; * Attorn€y-Oe7ieral,  ex  rel.,  v.  Albion  Academy,  etc, 
(1881),  52  Wis.  469,  9  N.  W.  391. 

It  is  a  general  rule  that  **a  suit  in  equity  cannot  be 
brought  in  the  name  of  one  party  for  the  use  or  benefit  of 
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another.    It  not  only  may,  but  must,  be  prosecuted  in 
3.    the  name  of  the  real  party  in  interest."    16  Cyc.  197. 
See,  also.  Elder  v.  Jones  (1877),  85  111.  384;  KeUam 
V.  Bayer  (1887),  30  W.  Va.  198,  3  S.  E.  589. 

AppeUant  has  not  called  our  attention  to  any  stat- 
2.    ute  authorizing  the  bringing  of  an  action  of  this  char- 
acter in  the  name  of  the  **The  State,  ex  rel."  and  we 
know  of  no  such  statute. 

In  the  absence  of  such  a  statute,  we  think  that,  under  the 
authorities  above  cited  and  quoted  from,  appellant  had  no 
right  or  authority  to  sue  on  the  cause  of  action  stated  in  its 
complaint,  and  that  the  demurrer  to  the  complaint,  for  want 
of  sufficient  facts,  was  properly  sustained.  There  are  possi- 
bly other  reasons  why  such  demurrer  should  have  been  sus- 
tained, but  these  we  need  not  consider. 
Judgment  affirmed. 

Note. — ^Reported  in  98  N.  E3.  149.     See,  also,  under  (1)  31  Cyc. 
314;  (2)  30  Cyc.  44;  (3)  16  Cyc.  182. 


Jordan  et  al.  v.  Johnson  et  al, 

[No.  7,583.     Filed  April  17,  1912.] 

1.  Specific  Pebfobmance. — Contract  for  Sale  of  Land, — Bond. — 
Rights  of  Purchaser. — ^Where  an  instrument  Is  in  the  form  of  a 
bond  for  the  payment  of  money,  conditioned  to  be  void  on  the 
conveyance  of  real  estate,  the  penalty  will  be  regarded  as  a  mere 
eecurity  for  the  conveyance  of  the  land,  so  that  the  purchaser 
may  elect  to  sue  for  specific  performance  instead  of  relying  on 
the  remedy  for  damages,  unless  a  contrary  intent  is  clearly 
shown  by  the  terms  of  the  instrument    p.  217. 

2»  Specific  Pkrfobmancb. — Contract  for  Sale  of  Land. — Contract 
in  Form  of  Bond. — Sufficiency. — ^An  Instrument  which  shows  the 
parties  and  the  terms  of  an  executory  contract  for  the  sale  of 
land,  and  so  identifies  the  property  as  to  afford  the  means  of  a 
description  in  the  conveyance,  is  sufflclent  and  equity  will  decree 
its  specific  x)erformance,  although  it  is  technically  in  the  form  of 
a  bond.    p.  218. 

3.  Specific  Pebfobmance, — Contracts  for  the  Sale  of  Land. — Rem^ 
edy  Against  Purchaser  With  Notice  of  Contract. — Where  a  vend- 
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or,  in  viola tion  of  his  agreement  to  convey  land  to  one  person, 
conveys  it  to  another  with  notice  of  the  contract,  the  first  vendee 
may  compel  the  latter  specifically  to  perform  the  grantor's  con- 
tract   p.  21 8. 

4.  Vendor  and  Pubchaseb. — Contracts  for  the  Sale  of  Land. — 
Rights  of  Parties. — "Where  an  executory  contract  has  been  made 
for  the  sale  of  land,  equity  regards  the  vendee  as  the  owner, 
and  the  vendor  as  seized  of  the  title  in  trust  for  the  purchaser, 
with  a  lien  on  the  land  for  the  purchase  money,    p.  218. 

5.  Specific  Pebfobmance. — Contract  for  the  Sale  of  Land, — 
Tender  of  Purchase  Price, — Where  a  vendor  has  violated  his 
executory  contract  for  the  sale  of  land,  the  vendee  may  have 
specific  performance  without  an  unconditional  tender  of  the  bal- 
ance of  the  purchase  money,  where  he  shows  his  readiness  and 
willingness  -to  perform  his  part  of  the  contract  on  compliance 
therewith  by  the  grantor,     p.  219. 

6.  Specific  Pebfobmance. — Contract  for  the  Sale  of  Land. — Ne- 
cessity for  Demand. — ^Where  a  vendor  repudiates  his  contract  to 
convey  real  estate,  and  denies  the  right  of  the  other  party  to 
receive  the  title,  a  demand  for  a  convey' ance  is  not  necessary  be- 
fore suit  for  si)eciflc  performance,    p.  219. 

From  Knox  Circuit  Court;  Oeorge  W.  Buff,  Special 
Judge. 

Action  by  Samuel  A.  Jordan  and  another  against  Mary  L. 
Johnson  and  others.  From  a  judgment  for  defendants,  the 
plaintiffs  appeal.    Reversed. 

A.  T.  Cobb,  W.  A.  Cullop  and  Oeorge  W.  Shatv.  for  appel- 
lants. 

8.  M.  Emison,  B.  M.  Willoughhy  and  James  M.  House,  for 
appellees. 

Pelt,  C.  J. — ^Appellants  brought  this  action  for  specific 
performance  of  a  contract  by  appellees,  Mary  L,  Johnson  and 
Clark  Johnson,  for  the  sale  and  conveyance  to  appellants  of 
certain  real  estate.  The  complaint  was  in  one  paragraph,  to 
which  appellees'  several  demurrer  was  sustained,  and  the 
alleged  error  in  such  ruling  is  the  only  question  presented  by 
this  appeal. 

The  complaint,  in  substance,  charges  that  on  and  prior  to 
February  10, 1909,  appellees  Johnson  and  Johnson  were  hus- 
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band  and  wife,  and  on  and  prior  to  said  day  said  'Mary  L. 
Johnson  was  the  owner  in  fee  simple  of  certain  described  real 
estate  situate  in  Knox  county,  Indiana ;  that  on  said  day  ap- 
pellants, by  their  attorney,  entered  into  a  certain  written  cdli- 
tract  with  appellees  Johnson  and  Johnson,  by  which  said 
appellees  sold  said  real  estate  to  appellants,  and  agreed  to 
execute  and  deliver  to  them  a  warranty  deed  therefor  on  the 
payment  of  the  balance  of  the  purchase  money,  a  partial  pay- 
ment having  been  made ;   that  appellants  found  the  title  to 
said  real  estate  satisfactory  to  them,  and  on  February  12, 
1909,  were  ready  and  willing  to  carrj"  out  their  part  of  said 
agreement,  and  offered  to  pay  to  said  Mary  L.  Johnson  the 
balance  of  the  purchase  money  for  said  real  estate.    The  com- 
plaint further  avers  that  appellants  kept  and  performed  all 
the  terms  and  conditions  of  said  contract  to  be  by  them  per- 
formed, but  that  they  did  not  make  actual  tender  of  the  bal- 
ance of  said  purchase  money  or  demand  the  execution  of  a 
deed,  because,  before  the  time  arrived  when,  by  the  terms  of 
said  contract,  they  were  entitled  to  a  deed,  and  the  balance 
of  the  purchase  money  became  due  and  payable,  said  appel- 
lees Johnson  and  Johnson  repudiated  said  contract,  and  on 
February  12,  1909,  while  said  agreement  was  still  in  force, 
without  the  knowledge  or  consent  of  appUants,  sold  and  con- 
veyed said  real  estate  to  appellee  James  D.  Sisson,  who  ever 
since  has  claimed  to  own  the  same  by  reason  of  such  convey- 
ance;  that  by  reason  of  such  repudiation  and  conveyance 
said  Johnson  and  Johnson  violated  said  contract,  and  dis- 
abled themselves  from  executing  the  deed  as  therein  pro- 
vided ;  that  appellee  Sisson,  at  the  time  he  so  purchased  said 
real  estate,  had  personal  knowledge  of  the  existence  of  said 
contract  between  appellants  and  appellees  Johnson  and  John- 
son, and  knew  that  it  was  then  in  full  force  and  effect ;  that 
with  full  knowledge  of  said  facts,  he  wrongfully  and  fraudu- 
lently entered  into  a  conspiracy  with  said  Johnson  and  John- 
son to  defraud  appellants  out  of  said  real  estate,  and  for  the 
purpose  of  carrying  out  said  conspiracy,  said  Sisson  offered 


216  APPELLATE  COUBT  OP  INDIANA, 

Jordan  v,  Johnson — 60  Ind.  App.  213. 

to  said  Johnson  and  Johnson,  and  induced  them  wrongfully 
and  fraudulently  to  accept,  a  sum  of  money  for  said  real 
estate  in  excess  of  the  amount  to  be  paid  therefor  by  appel- 
lants ;  that  a  deed  of  conveyance  for  said  real  estate  has  been 
executed  to  said  Sisson  by  said  Johnson  and  Johnson,  and 
has  been  duly  recorded  in  the  public  records ;  that  appellants 
are  ready  and  willing  to  bring  into  court  for  the  use  and 
benefit  of  appellees,  the  balance  of  said  purchase  money  to  be 
paid  by  them,  and  to  do  and  perform  such  other  acts  in  the 
premises  as  the  court  may  direct.  Prayer  for  specific  per- 
formance of  the  contract,  and  the  appointment  of  a  commis- 
sioner to  convey  the  title. 

The  alleged  contract  and  the  deed  to  Sisson  are  made  ex- 
hibits with  the  complaint. 

The  instrument  relied  on  is  as  f  oUows : 


<i 


BOND  FOR  A  DEED. 


Know  all  men  by  these  presents  that  we,  Mary  Louise 
Johnson,  and  Clark  Johnson,  her  husband,  of  Knox 
County,  in  the  State  of  Indiana,  are  holden  and  stand 
firmly  bound  unto  S.  A.  Jordan  and  A.  J.  Jordan^  doing 
business  under  the  firm  name  of  Jordan  Brothers  in 
said  county,  in  the  sum  of  five  thousand  dollars  ($5,000) 
to  the  payment  of  which  to  the  said  obligees  or  their 
executors,  administrators  or  assigns,  I  hereby  bind  my- 
self, my  heirs,  executors  and  administrators.  The  condi- 
tion of  this  obligation  is  such,  that  whereas,  the  said 
obligor  has  agreed  to  sell  and  convey  unto  the  said 
obligee  a  certain  parcel  of  real  estate  situated  in  said 
county,  described  as  follows:  (description  of  property) ; 
the  same  to  be  conveyed  by  a  good  and  suf&cient  war- 
ranty deed  of  the  said  obligor,  conveying  a  good  and 
clear  title  to  the  same,  free  from  all  incumbrances.  It  is 
further  agreed  and  understood  between  the  parties 
hereto  that  the  said  obligor  shall  furnish  to  said  obligees 
an  abstract  of  title  to  the  said  real  estate  which  shall 
show  said  title  to  said  real  estate  to  be  in  a  condition 
satisfactoiy  to  said  obligees.  And  whereas  for  such 
deed  and  conveyance  it  is  agreed  that  the  said  obligees 
shall  pay  the  sum  of  thirty-six  hundred  dollars  ($3,W)0) 
of  which  the  sum  of  ten  dollars  ($10)  have  been  paid 
on  this  day,  and  thirty-five  hundred  and  ninety  dol- 
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lars  ($3,590)  are  to  be  paid  in  cash  upon  the  delivery  of 
said  deed  and  the  acceptance  thereof  solely  conditioned 
upon  the  title  to  said  real  estate  being  satisfactory  to 
said  obligees,  then  this  obligation  shall  be  void,  otherwise 
it  shall  be  and  remain  in  full  force  and  virtue.  In  wit- 
ness we  have  hereunto  set  our  hands  and  seals  this  10th 
day  of  February,  A.  D.  1909. 

Mary  Louise  Johnson, 
Clark  Johnson, 
S.  A.  Jordan, 
A.  G.  Jordan,  by 
Arthur  T.  Cobb,  Attomey-at-Law." 

The  sufficiency  of  the  complaint  depends  on  the  meaning 
and  effect  of  the  title  bond  or  contract. 
Appellees  assert  that  the  complaint  is  insufficient  because 

(1)  the  parties  have  provided  a  penalty  in  damages  for  a 
breach  of  the  contract,  which  is  the  only  remedy  available ; 

(2)  the  terms  of  the  instrument  do  not  evidence  a  contract 
of  sale,  and  are  not  sufficiently  definite  and  certain  to  enable 
the  court  to  award  specific  performance;  (3)  the  tender  is 
insofficient. 

Appellants  assert  the  sufficiency  of  the  instrument  to  evi- 
dence a  contract  of  sale,  and  their  right  to  choose  the  equita* 
ble  remedy  instead  of  suing  for  damages  for  the  breach  of 
the  covenant  to  convey. 

Where  an  instrument  is  in  the  form  of  a  bond  for  the  pay- 
ment of  money,  conditioned  to  be  void  on  the  conveyance  of 
real  estate,  the  courts  regard  the  penalty  as  a  mere 
1.    security  for  the  conveyance  of  the  land,  unless  the  in- 
strument clearly  indicates  a  contrary  meaning.    The 
purchaser  may  elect  to  sue  for  specific  performance,  and 
cannot  be  compelled  to  rely  on  the  remedy  for  damages,  un- 
less, by  the  terms  of  the  instrument,  he  is  clearly  limited  to 
such  action.    1  Pomeroy,  Eq.  Jurisp.  §446 ;  Dooley  v.  Wat- 
son (1854),  1  Gray  (Mass.)  414;  Ewins  v.  Gordon  (1870), 
49  N.  H.  445,  457;  /Tu&iard  v.  Johnson  (1885),  77  Me.  139; 
Martin  v.  Colby  (1886),  42  Hun  1;  Wilson  v.  Emig  (1890), 
44  Kan.  125,  24  Pac.  80. 
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If  an  instrument  is  sufficient  to  show  the  parties  and  the 

terms  of  an  executory  contract  for  the  sale  of  land,  and  so 

identifies  the  property  as  to  afford  the  means  of  a  de- 

2.  scription  in  the  conveyance,  it  will  not  be  held  insuffi- 
cient because  in  the  form  of  a  bond  with  penalty.    An 

agreement  to  convey  embraces  that  to  sell,  and  equity  will 
decree  the  specific  performance  of  the  contract,  though  tech- 
nically in  the  form  of  a  bond.  Martiii  v.  Colby,  supra; 
Thornburgh  v.  Fish  (1891),  11  Mont.  53,  61,  27  Pac.  381; 
36  Cyc.  552  et  seq.;  Plunkett  v.  Methodist  Episcopal  So- 
ciety, etc,  (1849),  3  Cush.  (Mass.)  561,  566;  Doolcy  v.  Wat- 
son, supra;  Hemming  v.  Zimmerschitte  (1849),  4  Tex.  159, 
164;  Ewins  v.  Gordon,  supra;  St.  Paul  Division,  etc.,  v. 
Brown  (1864),  9  Minn.  157;  Engler  v.  Oarrett  (1905),  100 
Md.  387,  397,  59  Atl.  648. 

If  a  vendor,  after  contracting  to  convey  land  to  one  per- 
son, in  violation  of  his  agreement,  conveys  it  to  another  with 
notice  of  the  contract,  the  latter  may  be  compelled  by 

3.  the  first  vendee  specifically  to  perform  the  contract  of 
his  grantor.    Earle  v.  Peterson  (1879),  67  Ind.  503, 

511;  Heck  v.  Fi^ik  (1882),  85  Ind.  6;  Forthman  v.  Deters 
(1903),  206  III.  159,  69  N.  E.  97,  99  Am.  St.  145;  Frafik  v. 
Stratford-Hancock  (1904),  13  Wyo.  37,  77  Pac.  134, 110  Am. 
St.  963,  67  L.  R.  A.  571 ;  Handy  v.  Rice  (1904),  98  Me.  504, 
509,  57  Atl.  847;  Young  v.  Young  (1889),  45  N.  J.  Eq.  27, 
16  Atl.  921;  Wilson  v.  Emig,  supra;  Farrar  v.  Pat  ton 
(1854),  20  Mo.  81. 

Where  an  executory  contract  has  been  made  for  the  sale 

of  land,  equity  looks  on  the  vendee  as  the  owner,  and  the 

vendor  as  seized  of  the  title  in  trust  for  the  purchaser, 

4.  with  a  lien  on  the  land  for  the  purchase  money.     1 
Story,  Eq.  Jurisp.   (12th  ed.)   §789;  Walker  v.  Cox 

(1865),  25  Ind.  271,  273;  Hunter  v.  Bales  (1865),  24  Ind. 
299,  302;  Hubbard  v.  Johnson,  supra;  Engler  v.  Oarrett, 
supra. 

A  vendee  under  an  executory  contract  for  the  sale  of  real 
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estate,  on  a  violation  of  the  contract  T)y  his  vendor,  may  have 
^ecific  performance  of  his  contract  without  an  uncon- 

5.  ditional  tender  of  the  balance  of  the  purchase  money, 
where  he  shows  his  readiness  and  willingness  to  per- 
form all  the  requirements  of  his  contract  on  compliance  there- 
i^ith  by  his  grantor.  Martin  v.  Merritt  (1877),  57  Ind.  34, 
26  Am.  Rep.  45;  Horner  v.  Clark  (1901),  27  Ind.  App.  6-13, 
60  N.  E.  732;  Turner  v.  Parry  (1866),  27  Ind.  163;  St. 
Paul  Division,  etc.,  v.  Brown  (1864),  9  Minn.  157;  Forth- 
nian  v.  Deters  (1903),  206  111.  159,  69  N.  E.  97,  99  Am.  St. 
145. 

If  a  person  repudiates  a  contract  to  convey  real  estate, 

and  denies  the  right  of  the  other  party  to  receive  the  title,  a 

demand  for  a  conveyance  is  not  necessary  before  suit 

6.  for   specific    performance.      Harshman    v.    Mitchell 
(1889),  117  Ind.  312,  20  N.  E.  228;  Lynch  v.  Jen- 

nings  (1873),  43  Ind.  276. 

Applying  the  principles  above  enunciated  to  the  case  at 
bar,  we  are  forced  to  the  conclusion  that  the  instrument  in 
question,  though  technically  in  the  form  of  a  bond,  contains 
all  the  essentials  of  an  executory  contract  to  convey  real 
estate;  that  the  penalty  is  a  security  for  the  obligation  to 
convey  the  land,  and  the  court  may  decree  specific  perform- 
ance ;  that  the  complaint  shows  a  breach  of  the  contract  and 
a  performance  and  a  willingness  to  perform  on  the  part  of 
appellants,  sufficient  to  entitle  them  to  the  relief  prayed; 
that  the  frrantee  in  the  deed  executed  by  Johnson  and  John- 
son accepted  the  same  with  notice  of  the  rights  of  appellants, 
and  cannot  hold  the  title  against  appellants  on  proof  of  the 
facts  alleged  in  the  complaint. 

The  judgment  is  therefore  reversed,  with  instructions  to 
the  trial  court  to  overrule  the  demurrer  to  the  complaint, 
and  for  further  proceedings  in  accordance  with  this  opinion. 

Note.— Reported  In  98  N.  B.  143.  See,  also,  under  (1)  36  Cyc. 
571;  (2)  3e  Cya  590;  (3)  36  Cyc.  761;  (4)  39  Cyc.  1303;  (5.  6) 
36  Cya  705,  706.    For  a  discussion  of  the  right  of  vendee  in  coir- 
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tract  to  convey  realty  to  sf^ecific  performance  of  e<Hitract  as  against 
purchaser  from  vendor,  see  17  Ann.  Cas.  1030.  As  to  a  vendor's 
disabling  himself  to  perform,  by  conveying  to  third  person,  see  100 
Am.  St.  073. 


Baltimore   and   Ohio  Southwestern  Railroad 

Company  v.  Trustees  op  Tunnelton  Lodge 

No.  168,  K.  OP  P.,  ET  al. 

[No.  7,548.     FUed  April  18,  1912.] 

L  Tbial. — Instructions. — Construed  as  a  Whole, — ^A  cause  will  not 
be  reversed  because  a  particular  instruction  may  be  erroneous 
where  the  instructions,  when  taken  as  a  whole,  correctly  state 
the  law  applicable  to  the  entire  case.    p.  222. 

2.  Tbiai* — Instructions, — Refusal, — Where  instructions  tendered 
were  completely  covered  by  others  given  by  the  court,  their  re- 
fusal was  not  error,    p.  222. 

3.  Railroads. — Operation, — Fires, — Evidence, — Sufficiency, — In  an 
action  against  a  railroad  company  to  recover  for  the  destmctiou 
of  a  building  by  fire,  evidence  that  defendant's  engine  threw  cin- 
ders which  fell  in  showers  a  distance  of  more  than  250  feet  from 
the  railroad,  and  that  fires  were  started  along  the  railroad  right 
of  way  immediately  after  the  passage  of  the  engine,  fully  war- 
ranted the  Jury  in  finding  that  the  destruction  of  the  building 
was  caused  by  the  negligence  of  defendant    p.  223. 

From  Monroe  Circuit  Court;  John  C.  Robinson,  Special 
Judge. 

Action  by  the  Trustees  of  Tunnelton  Lodge  No.  168  K.  of 
P.  against  the  Baltimore  &  Ohio  Southwestern  Railroad  Com- 
pany. The  Hartford  Fire  Insurance  Company  was  made  a 
party  defendant  on  motion  of  the  defendant.  From  a  judg- 
ment for  plaintiff,  the  defendant  railroad  company  appeals. 
Affirmed, 

W.  R.  Oardiner,  C,  K,  Tharp,  C.  G,  Gardiner  and  Edward 
Barton,  for  appellant. 

Brooks  (&  Brooks,  for  appellees. 

HoTTEL,  J. — ^Appellees,  trustees  of  said  lodge,  sued  appel- 
lant to  recover  damages  on  account  of  destruction  of  proper- 
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ty  by  fire,  alleged  to  have  resulted  from  appellant's  negli- 
gence. The  property  destroyed  was  a  building  in  the  town 
of  Tunnelton,  Lawrence  county,  Indiana,  owned  by  the 
Knights  of  Pythias  lodge  of  said  town,  together  with  cer- 
tain furnishings  and  paraphernalia  belonging  to  the  mem- 
bers of  said  lodge. 

A  substituted  complaint  in  three  paragraphs,  with  a  gen- 
eral denial  to  each,  presents  the  litigated  issues  tendered  by 
the  pleadings. 

Appellee  Hartford  Fire  Insurance  Company  was,  on  mo- 
tion of  appellant,  made  a  defendant  to  answer  as  to  its  inter- 
est in  the  cause  of  action,  on  account  of  its  having  insured  a 
part  of  the  property  destroyed,  and  because,  imder  its  pol- 
icy, it  had  the  right,  under  certain  conditions,  to  be  subro- 
gated to  the  rights  of  its  coappellee  for  the  amount  of  insur- 
ance paid  to  it.  Said  insurance  company  filed  a  cross-com- 
plaint, setting  up  substantially  the  same  cause  of  action 
against  appellant  as  that  alleged  in  the  complaint,  and  claim- 
ing the  right  to  be  subrogated  to  the  rights  of  its  coappellee 
to  the  extent  of  the  insurance  money  paid  to  it. 

No  question  is  raised  as  to  the  sufficiency  of  either  the 
complaint  or  the  cross-complaint,  nor  is  the  right  of  said 
insurance  company  to  subrogation  as  prayed  questioned,  and 
no  further  notice  of  its  connection  with  the  case  need  be 
taken.  A  trial  by  jury  resulted  in  a  verdict  for  appellee  in 
the  sum  of  $2,500,  on  which  the  judgment  herein  appealed 
from  was  rendered.  A  motion  for  a  new  trial  was  overruled, 
and  the  ruling  on  this  motion  presents  the  only  error  as- 
signed and  relied  on. 

The  grounds  of  this  motion  first  discussed  relate  to  the 
instructions.  It  is  urged  that  error  resulted,  harmful  to 
appeUant,  on  account  of  the  refusal  of  the  court  below  to 
give  each  of  certain  instructions  tendered  by  appellant,  and 
on  account  of  the  court  on  its  own  motion  giving  certain 
other  instructions. 

No  good  purpose  could  be  served  by  copying  into  this  opin- 
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ion,  in  whole  or  in  part,  the  several  refused  and  given  in- 
structions, on  which  such  errors  are  predicated,  to- 

1.  gether  with  the  opinion  of  the  court  thereon.  It  is 
sufficient  to  say  generally,  with  reference  to  the  in- 
structions given  in  the  case,  that,  when  taken  as  a  whole,  they 
correctly  and  accurately  state  the  law  applicable  to  the  en- 
tire case.  They  are  eminently  fair,  and  gave  to  appellant  no 
ground  for  complaint,  but,  on  the  contrary,  gave  it  the  ad- 
vantage of  every  principle  of  law  favorable  to  its  contention 
which  could  be  said  to  be  applicable,  either  to  the  facts  on 
which  appellee  had  the  burden  of  proof,  under  the  com- 
plaint, or  applicable  to  the  facts  of  any  phase  of  the 

2.  defense  presented  by  the  evidence.  As  to  the  refused 
instructions,  they  were,  in  the  main,  a  correct  state- 
ment of  the  law  applicable  to  the  case,  but,  in  so  far  as  they 
were  correct  and  applicable,  they  were  completely  covered 
by  others  given  by  the  court,  and  to  have  given  those  re- 
fused would  have  involved  repetition,  which  is  a  practice  to 
be  criticised  rather  than  encouraged.  It  is  not  necessary  to 
repeat  an  instruction  already  given,  simply  because  it  ap- 
pears among  those  tendered  by  one  of  the  parties  to  the  suit. 
Home  Ins.  Co,  v.  Sylvester  (1900),  25  Ind.  App.  207,  214, 
215,  57  N.  E.  991;  Oil  Well  Supply  Co.  v.  PHddy 
(1908),  41  Ind.  App.  200,  204,  83  N.  E.  623;  New  York,  etc., 
R.  Co.  V.  Flynn  (1908),  41  Ind.  App.  501,  503,  81  N.  E.  741, 
82  N.  E.  1009. 

'^It  is  settled  law  in  this  State  that  instructions  are  con- 
siderefl  with  reference  to  each  other,  and  as  an  entirety,  and 
not  separately  or  in  dissected  parts ;  and  if  the  instructions 
as  a  whole  correctly  and  fairly  present  the  law  to  the  jury, 
even  if  some  particular  instruction,  or  some  instruction 
standing  alone,  or  taken  abstractly,  and  not  explained  or 
qualified  by  others,  may  be  erroneous,  the  cause  will  not  be 
reversed."  Eacock  v.  State  (1907),  169  Ind.  488,  502,  82 
N.  E.  1039.  See,  also.  Rains  v.  State  (1899),  152  Ind.  69,  74, 
52  N.  B.  450;  Shields  v.  State  (1897),  149  Ind.  395,  406,  49 
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N.  E.  351;  Indianapolis,  Traction,  etc.,  Co.  v.  MiUer  (1907), 
40  Ind.  App.  403,  407,  82  N.  E.  113 ;  Indianapolis,  etc.,  R. 
Co.  v.  Bennett  (1906),  39  Ind.  App.  141,  143,  79  N.  E.  389; 
Cleveland,  etc.,  B.  Co.  v.  Heineman  (1910),  46  Ind.  App. 
388,  392,  90  N.  E.  899;  Sterling  v.  Frick  (1909),  171  Ind. 
710,  715,  86  N.  E.  65,  87  N.  E.  237. 

Lastly,  it  is  urged  that  the  verdict  is  contrary  to  law 

and  not  sustained  by  siifScient  evidence.     Counsel  on  this 

question  say  that  they  ''are  not  unmindful  of  the 

3.  well-established  rules  that  when  there  is  some  material 
evidence,  the  court  will  not  weigh  the  evidence;  nor 
do  we  controvert  the  fact  that  four  witnesses  for  plaintiffs, 
Ingle,  Link,  Collier  and  Hultz,  testified  to  the  emission  of 
sparks  of  unusual  sizes  and  quantities.  •  •  •  What  we 
do  contend  for  is  that  there  is  no  proof  whatever  that  the 
appellant  was  guilty  of  any  negligence  in  the  matter  of 
equipment  or  repair  of  its  engines,  or  that  it  was  managed 
in  any  other  way  than  the  nsual  way  of  operating  locomo- 
tive engines  in  doing  the  work  of  a  common  carrier  of 
freight  All  the  evidence  on  that  subject  conclusively  shows 
that  the  engine  was  equipped  with  a  proper  spark  arrester; 
that  it  was  properly  installed,  and  that  it  was  in  good  con- 
dition when  it  began  the  work  of  that  day  and  when  it 
finished  the  work  on  that  day." 

As  pertinent  to  this  admission  and  position  taken  by  ap- 
pellant's counsel,  and  to  the  evidence  disclosed  by  the  record, 
as  well,  we  quote  from  the  decisions  of  the  Supreme  Court : 
In  the  case  of  Cincinnati,  etc.,  B.  Co.  v.  Smock  (1893),  133 
InA  411,  33  N.  E.  108,  s&id  court  at  page  416  said:  "There 
was  much  evidence  introduced  on  the  trial  of  the  cause  tend- 
ing to  prove  that,  on  the  occasion  in  question,  this  engine 
threw  an  unusual  quantity  of  sparks  and  coals  of  fire,  and 
that  such  coals  of  fire  were  of  an  unusual  size.  From  this 
evidence  the  jury  could  rightfully  infer  that  the  fire  occurred 
by  reason  of  the  negligence  of  the  appellant." 

Again,  in  the  case  of  Toledo,  etc,  B.  Co.  v.  Fenstermaker 
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(1904),  163  Ind.  534,  72  N.  E.  561,  the  court  said  at  page 
537:    *'With  respect  to  the  first  proposition  it  is  contended 
by  appellant  that  there  was  no  evidence  that  the    grass  at 
either  time  was  ignited  by  sparks  from  the  locomotives. 
Courts  have  seldom  gone  so  far  as  to  hold  it  essential  for  a 
plaintiff  to  prove  by  direct  and  positive  evidence  that  the 
fire  complained  of  escaped  from  a  locomotive.     Such  fires 
usually  occur  in  broad  daylight,  when  flying  sparks  are  not 
plainly  visible,  ajid  in  many  cases  it  would  be  manifestly  un- 
fair and  unreasonable  to  give  judgment  against  a  plaintiff 
because  he  failed  to  produce  a  witness  who  saw  the  fire  escape 
from  the  locomotive  and  fall  upon  the  combustible  matter. 
This  and  the  other  courts  of  the  country  generally  have 
recognized  the  more  just  rule  that  where  it  is  diown  that 
there  was  no  fire  on  the  premises  before,  and  no  probable 
cause  for  the  fire  except  the  locomotive ;  that  the  wind  was 
blowing  from  the  road  to  the  grass ;  and  that  the  fire  broke 
out  soon  after  the  engine  passed — ^these  things  are  circum- 
stances si^icient  to  justify  the  conclusion  that  the  fire  was 
communicated  by  the  train.    Pittsburgh,  etc.,  R,  Co.  v.  Indi- 
ana Horseshoe  Co,  (1899),  154  Ind.  322  [56  N.  E.  766],  and 
cases  collected  on  page  333.     Under  the  rule  the  evidence 
fully  warrants  the  finding  that  the  fires  complained  of  were 
set  by  appellant's  passing  trains."     See,  also,  Cleveland, 
etc.,  E.  Co.  V.  Hayes  (1906),  167  Ind.  454,  460,  79  N.  E.  448; 
Pittsburgh,  etc.,  R.  Co.  v.  Indiana  Horseshoe  Co.,  supra; 
Cincinnati,  etc.,  R.  Co.  v.  Smock,  s^upra;  Chicago,  etc.,  B. 
Co.  V.  Ostrander  (1888),  116  Ind.  259-265,  15  N.  E.  227,  19 
N.  E.  110;  Toledo,  etc.,  R.  Co.  v.  Sullivan  (1908),  41  Ind. 
App.  390-393,  83  N.  E.  1024;  Pittsburgh,  etc.,  R.  Co.  v. 
Wilson  (1904),  161  Ind.  701-704,  66  N.  E.  899;  Chicago,  etc, 
R.  Co.  V.  Kreig  (1899),  22  Ind.  App.  393-399,  53  N.  E.  1033; 
McDoel  V.  Gill   (1899),  23  Ind.  App.  95,  53  N.  E.  956; 
Jacksonville,  etc,  R.  Co.  v.  Peninsular  Land,  etc.,  Co,  (1891), 
27  Fla.  1  and  157,  9  South.  661,  17  L.  R.  A.  33  and  65. 
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One  of  the  witoesses  testified  concerning  the  engine  in 
question,  that  (we  quote  from  appellant's  brief)  *'it  threw 
smoke  and  cinders  all  over  my  team  and  scared  the  horses 
and  I  called  for  Shortridge  to  come  out  and  help  me  hold 
them.  It  was  in  the  neighborhood  of  250  to  300  feet  from 
the  railroad.  The  cinders  run  from  three-fourths  to  half  an 
inch  in  diameter  the  smallest  way.  They  fell  in  showers 
around  my  horses  and  on  them.  I  called  Shortridge  out 
to  hold  them  until  I  got  my  wood  unloaded.  There  were 
Hack  clouds  of  smoke.*' 

A  rural  mail  carrier  testified  to  a  similar  condition  of  the 
sparks  and  cinders  emitted  from  said  engine,  and  to  a  similar 
effect  had  on  the  horse  which  he  was  unhitching  from  his 
buggy. 

Numerous  other  witnesses  testified  to  the  size  and  quan- 
tities of  the  cinders  and  sparks.  There  was  evidence  also 
that  fires  were  started  along  the  right  of  way,  both  east 
and  west  of  the  station  of  Tunnelton,  immediately  after 
the  passage  of  this  engine  on  this  particular  trip. 

The  evidence  is  of  a  character  that  fully  warranted  the 
verdict  of  the  jury  under  the  law  governing  such  cases 
as  expressed  in  the  decisions  cited,  and  was  sufiScient,  under 
the  well-settled  rules  of  this  courts  to  prevent  a  reversal  on 
this  ground  of  the  motion  for  a  new  trial. 

Judgment  afSrmed. 

XoTR— Reported  In  98  N.  B.  141.  See,  also,  under  (1)  38  Cyc. 
1778;  (2)  38  Cyc.  1711;  (3)  33  Cyc.  1381.  As  to  presumptions  of 
negligence  arising  on  proof  of  mismanagement  in  respect  of  the 
thing  the  accident  is  imputed  to,  see  20  Am'.  St.  490;  113  Am.  St 
9SflL  As  to  the  validity  of  a  law  malting  communication  of  fire 
prima  facie  evidence  of  negligence,  see  62  Am.  St.  171.  As  to  the 
presumption  of  negligence  arising  from  the  communication  of  fire 
by  a  railroad  engine,  see  1  Ann.  Cas.  815 ;  10  Ann.  Cas.  882 ;  15  L. 
R.  A-  40.  And  for  effect  of  presumption,  from  fact  that  fire  was 
set  by  locomotive,  to  carry  question  of  negligence  to  Jury,  see  5 
L.  R,  A.  (N.  S.)  99.  As  to  distance  within  which  sparks  from  a 
properly  equipped  engine  will  set  fire  as  a  subject  of  expert  testl- 
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mony,  see  22  L.  R.  A  (N.  S.)  103^.  The  authoritiee  on  the  con- 
stitutiuuality  of  .statute  making  railroad  companieB  absolutely  liable 
for  damnt?e.s  by  fire  Irrespective  of  negligence  are  reviewed  lii  notes 
In  25  L.  R.  A.  ICl  and  35  L.  R.  A.   (N.  S.)   1010. 


First  National  Bank  of  Winslow  v.  Stilwell. 

[No.  7,S05.     Filed  April  38,  1012.] 

1.  Judgment. — Default. — Complaint  to  Set  Aside, — Meritorious 
Defense, — In  a  complaint  by  a  married  woman,  under  §405 
Burns  1008,  §300  R.  S.  1881,  to  set  aside  a  personal  Judgment 
taken  by  default  against  her  in  an  action  on.  a  promissory*  note 
and  to  fore<I<)se  a  mortgage  to  secure  Its  payment,  the  averments 
that  she  executed  the  note  and  mortgage  as  surety  for  her  hus- 
band, tliat  she  received  no  part  of  the  consideration  therefor  and 
that  no  i)art  thereof  went  to  tiie  betterment  of  her  separate  es- 
tate, show  a  meritorious  defease  that  would  have  prevented  the 
rendition  of  such  Judgment  against  her.     p.  228. 

2.  JuiKiMKNT. — Setting  Aside. — Exeusable  Xn/Zcct. — The  term  **ex- 
ousable  neglect"  as  used  in  §405  Bums  lOOS,  §300  R.  S.  1881, 
providing  that  a  party  may  be  relieved  from  a  Judgment  taken 
against  him  through  his  excusable  neglect,  Is  one  of  general  ap- 
l)llcation,  and  a  determination  of  what  constitutes  excusable  neg- 
lect must  depend  on  the  particular  facts  and  circumstances  of 
each  case.     p.  231. 

3.  Judgment. — Default. — Complaint    to    Set   Aside. — Sufflcieney.— 
J'J. reusable  ^cgleet. — Where  a  personal  Judgment  had  been  taken 
by  default  against  a  married  woman  In  an  action  on  a  note  and 
to  foreclose  a  mortgage  to  secure  Its  payment,  her  complaint  for 
relief  therefrom  under  §405  Burns  1008,  §300  R.  S.  1881,  alleging' 
that  she  had  no  knowletlge  of  signing  the  note  for  the  reason  that 
her  signature  had  been  obtained  by  the  fraud  of  her  husband, 
that  she  signed  the  mortgage  as  surety  for  her  husband  at  his 
re<iuest.  without  rtmding  It  and  without  any  knowledge  that  it 
containiHl   a    covenant   rtHpilring  her   to   pay   the   sum    secured 
then^by,  that  substMiuently  to  its  execution  an  attorney  had  ex- 
amined the  recorded  mortgage  at  her  request  and  advised  her 
that  she  could  not  be  held  personally  responsible  thereon,  that 
after  summons  was  served  she  consulted  another  attorney  a"^l 
was  by  him  advised  that  no  Judgment  could  be  rendered  agaiu*** 
her  In  the  foreclosure  suit  which  could  become  a  lien  on  her 
Individual  property,  was  suti5clent  to  show  excusable  neglect  in 
falling  to  defend  In  the  foreclosure  proceeding,     p.  231. 
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4.  JvDQUnm.— Application  for  Relief. — Excusable  Neglect. — Sufft- 
ciency  of  Shoicing. — Rule. — Where  there  is  doubt  as  to  the  sufli- 
ciency  of  the  showing  of  excusable  neglect  in  an  application  for 
a  relief  from  a  Judgment,  it  is  better  as  a  general  nile  to  resolve 
the  doubt  in  favor  of  the  application,    p.  232. 

5.  Statctes. — Opening  and  Vacating  Judgments. — Construction. — 
A  statute  providing  for  the  opening  or  vacation  of  judgments  is 
remcJial  in  its  nature  and  should  be  liberally  construed,    p.  2,*52. 

GL  Judgment. — Default. — Setting  Aside, — Discretion  of  Court.^ 
Appeal. — ^A  trial  court  is  vested  with  a  certain  discretion  in  set- 
ting aside  defaults,  and  courts  of  appeal  are  reluctant  to  disturb 
its  action  where  such  relief  has  been  granted,    p.  232. 

7.  Judgment.  —  letting  Aside  Default.  —  Appeal. — Review. — Tlio 
judgment  setting  aside  a  default  will  not  be  reversed  wliere  thei'c 
is  nothing  disclosed  by  the  record  showing  that  the  substiintlal 
rights  of  the  appellant  were  prejudiced  thereby,    p.  233. 

From  Pike  Circuit  Court;  John  L.  Bretz,  Judge. 

Action  by  Alice  Stilwell  against  the  First  National  Bank 
of  Winslow.  From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Affirmed. 

E.  A.  Ely,  and  Frank  Ely,  for  appellant. 

J.  W.  Wilson  and  J.  W.  Brumfield,  for  appellee. 

Laiby,  J. — On  February  3,  1909,  the  First  National  Bank 
of  Winslow,  brought  an  action  in  the  circuit  court  of  Pike 
county,  Indiana,  against  John  W.  Stilwell  and  Alice  Stil- 
well, on  a  promissory  note  alleged  to  have  been  executed  by 
Ihem,  and  also  to  foreclose  a  certain  mortgage  to  secure  its 
payment.  Notice  by  publication  was  given  to  John  W.  Stil- 
^vdl,  he  being  a  nonresident  of  the  State,  and  a  summons 
was  personally  served  on  Alice  Stilwell.  Both  of  the  de- 
fendants defaulted,  and  on  ^lay  1,  1909,  a  judgment  for 
^2,900.78  was  rendered  against  them  on  the  note,  and  also  a 
decree  entered  foreclosing  the  mortgage  as  against  both  de- 
fendants, and  ordering  the  mortgaged  property  to  be  sold 
to  satisfy  said  judgment.  The  property  covered  by  the  mort- 
gage wag  sold  on  the  decree  of  foreclcosure  for  the  sum  of 
*1,900,  leaving  a  balance  of  $1,000.78  and  accrued  costs, 
*'Wch  is  a  lien  on  the  separate  property  of  Alice  Stilwell. 
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On  July  15,  1909,  Alice  Stilwell  filed  in  the  Pike  Circuit 
Court  a  complaint  in  two  paragraphs  against  appellant, 
seeking,  under  the  provisions  of  §405  Bums  1908,  §396  R. 
S.  1881,  to  be  relieved  from  the  personal  judgment  entered 
against  her  on  May  1,  1909,  and  asking  that  said  default 
and  judgment  be  set  aside  as  to  her,  and  that  she  be  per- 
mitted to  defend.  Appellant  filed  a  demurrer  to  each  of  said 
paragraphs  of  complaint  for  want  of  sufiicient  facts,  which 
demurrer  was  sustained  as  to  the  second  paragraph  and  over- 
ruled as  to  the  first.  Appellant  filed  an  answer  in  general 
denial  to  the  first  paragraph,  and  a  trial  resulted  in  a  find- 
ing and  judgment  in  favor  of  appellee  setting  aside  said 
judgment  as  to  her  and  permitting  her  to  defend.  From 
this  judgment  this  appeal  is  prosecuted,  and  the  only  error 
assigned  is  the  action  of  the  trial  court  in  overruling  ap- 
pellant's demurrer  to  the  first  paragraph  of  complaint. 

The  averments  of  this  paragraph  of  complaint  show  that 

appellant,  a  married  woman,  executed  the  note  and  mortgage 

on  which  the  judgment  in  question  was  rendered, 

1.  as  surety  for  her  husband,  John  W.  Stilwell,  and  that 
she  received  no  part  of  the  consideration,  and  that 
no  part  thereof  went  to  the  betterment  of  her  separate  estate. 
It  thus  appears  that  she  had  a  good  and  meritorious  de- 
fense which  would  have  prevented  the  rendition  of  any 
personal  judgment  against  her  on  the  note  or  mortgage  in 
case  such  defense  had  been  interposed.  This  is  not  contro- 
verted, but  it  is  claimed,  on  behalf  of  appellant,  that  the 
facts  averred  do  not  show  that  the  judgment  was  taken 
against  appellee  through  her  mistake,  inadvertence,  sur- 
prise or  excusable  neglect,  within  the  meaning  of  our  stat- 
ute permitting  judgments  to  be  set  aside  on  such  grounds. 

As  bearing  on  the  question  of  mistake,  inadvertence  and 
excusable  neglect,  the  complaint  avers,  in  substance,  that  at 
the  time  of  the  execution  of  the  mortgage  in  question  ap- 
pellee was  the  wife  of  John  W.  Stilwell,  who  was  at  that 
time  president  of  appellant  bank;  that  her  husband  had  been 
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and  was  at  the  time  of  the  execution  of  said  mortgage  ex- 
tensively engaged  in  dealing  in  real  estate,  and  that  ap- 
pellee, as  his  wife,  had  frequently  signed  written  instru- 
menta  at  his  request  in  the  course  of  such  dealings ;  that  she 
fully  trusted  her  husband,  and  when  requested  by  him  to 
agn  any  instrument  she  always  complied  with  such  request, 
and  signed  as  directed ;  that  the  mortgage  given  to  appellant 
was  the  first  that  appellant  had  executed  in  connection  with 
her  husband,  and  when  it  was  presented  to  her  for  her 
signature  she  signed  as  she  believed  in  two  places  as  indi- 
cated by  her  husband ;  that  she  had  no  knowledge  of  sign- 
ing the  note  which  the  mortgage  was  given  to  secure,  and 
if  she  did  sign  it  it  was  so  folded  in  with  the  mortgage  as 
to  lead  her  to  believe  that  her  signature  was  afiSxed  to  the 
mortgage,  and  that  she  never  knew  that  her  signature  was 
affixed  to  the  note,  or  that  she  was  personally  liable  thereon, 
until  after  the  personal  judgment  against  her  was  taken  in 
favor  of  appellant ;  that  her  husband  at  that  time  was  presi- 
dent of  the  First  National  Bank  of  Winslow,  and  that  it  was 
a  part  of  his  business  to  examine  all  securities  presented  to 
the  bank  for  money,  and  pass  upon  the  same;  that  said 
bank  through  its  president  had  full  knowledge  of  all  of  the 
facts  relating  to  the  manner  in  which  her  signature  to  said 
note  had  been  obtained,  and,  with  such  knowledge,  accepted 
the  note  and  mortgage,  and  paid  to  her  husband  the  entire 
proceeds  thereof,  for  his  own  use  and  benefit ;  that  after  the 
execution  of  the  mortgage,  her  husband,  without  her  knowl- 
edge, deeded  the  mortgaged  property  to  her,  and  then  de- 
serted her  and  went  in  company  with  another  woman  to 
a  distant  state. 

The  complaint  further  shows  that  after  her  husband  had 
abandoned  appellee,  and  before  the  suit  was  filed  to  fore- 
close the  mortgage,  she  applied  to  an  attorney,  named  in  the 
complaint,  for  advice  on  the  question  of  her  personal  liability 
on  said  mortgage ;  that  said  attorney  examined  the  mort- 
gage, and  advised  her  that  she  was  not  personally  liable 
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thereon ;  that  after  suit  was  brought  and  summons  served  on 
her  she  consulted  another  attorney,  residing  at  Oakland 
City,  as  to  whether  she  could  be  held  personally  on  a  mort- 
gage executed  by  her  husband  in  which  Ae  had  joined, 
and  whether  any  personal  judgment  could  be  rendered 
against  her  on  such  a  mortgage  which  would  become  a  lien  on 
her  individual  property,  and  was  informed  that  no  such 
judgment  could  be  taken  against  her. 

The  complaint  further  avers  that  at  the  time  summons 
was  served  on  appellee  in  the  suit  to  foreclose  the  mort- 
gage, she  did  not  know  that  she  had  signed  the  note  which 
it  was  given  to  secure,  and  believed  that  she  was  made  a 
party  solely  because  of  the  fact  that  she  had  signed  the 
mortgage  and  was  the  owner  of  the  land  covered  thereby ; 
that  she  had  no  defense  which  she  could  make  against  the 
foreclosure,  and  that  she  relied  on  the  advice  given  her  by 
her  attorneys  to  the  effect  that  no  personal  judgment  could 
be  taken  against  her,  and  for  that  reason  she  did  not  ap- 
pear to  defend  said  suit,  but  suffered  the  judgment  to  go  by 
default ;  that  she  was  not  informed  until  about  July  1,  1909, 
that  a  personal  judgment  had  been  rendered  against  her 
on  said  note,  and  that  she  immediately  thereafter  employed 
attorneys  to  institute  this  proceeding. 

The  mortgage  is  set  out  as  a  part  of  the  complaint,  and  it 
contains  a  personal  convenant  on  the  part  of  the  mortgagors 
to  pay  the  sura  of  money  secured  thereby,  without  relief  from, 
valuation  or  appraisement  laws. 

The  demurrer  admits  the  truth  of  all  facts  well  pleaded, 
and  we  are  called  on  to  decide  whether  the  facts  alleged 
show  such  a  case  of  mistake  or  excusable  neglect  as  justified 
the  trial  court  in  the  exercise  of  its  discretion,  in  granting 
appellee  relief  by  setting  aside  the  judgment  and  permitting 
her  to  make  her  defense. 

The  term  *' excusable  neglect"  is  one  of  very  general 
application.    No  rule  can  be  fixed  by  which  to  determine  in 
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all  cases  whether  the  neglect  is  excusable,  or  whether 
2.  the  proper  degree  of  diligence  has  been  exercised. 
Each  case  must  depend  on  its  own  particular  facts 
and  circumstances,  and  can  seldom  serve  as  a  precedent  for 
another  case  depending  on  different  facts.  1  Works'  Prac- 
tice §462;  Masten  v.  Indiana  Car,  etc.,  Co.  (1900),  25  Ind. 
App.  175,  181,  57  N.  E.  148. 

As  disclosed  by  the  facts  pleaded,  appellee  had  no  knowl- 
edge at  the  time  default  was  taken  and  judgment  entered 
that    she   had   incurred   any   personal   liability   on 

3.  either  the  note  or  mortgage.  She  did  not  know  that 
she  had  signed  the  note,  for  the  reason  that  her 
signature  thereto  was  obtained  by  fraud,  as  stated  in  her 
complaint,  and  she  did  not  know  that  the  mortgage  con- 
tained a  covenant  requiring  her  to  pay  the  sum  of  money 
secured  thereby,  for  the  reason  that  she  signed  the  mort- 
gage at  the  request  of  her  husband,  without  reading  it.  If 
she  had  been  dealing  with  a  person  to  whom  she  sustained 
no  relation  of  trust  and  confidence,  it  might  have  been 
inexcusable  neglect  for  her  to  sign  the  mortgage  without 
reading  it,  but  where  the  wife  relies  on  the  honesty  and  good 
faith  of  her  husband,  whose  most  sacred  duty  is  to  protect 
her  and  care  for  her  interests,  and  is  thereby  misled,  it 
ought  not  to  be  said  that  her  failure  to  scrutinize  a  paper 
which  she  signs  at  his  request  constitutes  such  inexcusable 
neglect  on  her  part  as  will  preclude  the  court  from  granting 
relief.  Her  mistake  was  one  of  fact,  and  not  of  law.  She 
had,  in  fact,  signed  the  note,  but  she  believed  that 
she  had  not  done  so.  The  mortgage  in  fact  contained 
a  personal  agreement  on  the  part  of  the  mortgagors  to  pay 
the  debt  secured  thereby,  but  of  this  fact  she  was  ignorant. 
If  she  had  known  that  her  name  appeared  on  the  note  as 
a  maker,  or  that  the  mortgage  which  she  had  signed  con- 
tained her  personal  agreement  to  pay  the  debt  thereby  se- 
cured, and  if  she  had  been  ignorant  of  her  legal  right  under 
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such  circumstances,  or  mistaken  as  to  her  remedy,  such  a 
mistake  would  have  been  one  of  law. 

When  appellee  was  served  with  summons  in  the  fore- 
closure suit,  she  was  not  altogether  indifferent.  Prior  to 
that  time  a  lawyer  had  examined  the  recorded  mortgage  at 
her  request,  and  had  advised  her  that  she  could  not  be  held 
personally  responsible  thereon.  After  the  summons  was 
served,  she  consulted  another  lawyer,  and  stated  the  facts 
as  she  understood  them,  and  was  again  advised  that  no  per- 
sonal judgment  could  be  rendered  against  her  in  the  fore- 
closure suit  which  could  become  a  lien  on  her  individual 
property.  It  is  true  that  she  might  have  been  more  dili- 
gent at  this  time.  If  an  attorney  had  been  employed  to  ap- 
pear for  her,  an  examination  of  the  complaint  would  have 
disclosed  to  him  that  a  personal  judgment  against  her 
could  be  rendered  thereon  in  the  absence  of  a  defense  on  her 
part.  However,  in  view  of  her  misunderstanding  of  the 
facts,  as  disclosed  by  the  averments  of  the  complaint,  we 
think  there  was  some  excuse  for  her  failure  to  take  this 
precaution.     This  case  is  near  the  border  line;  but, 

4.  in  case  of  doubt  as  to  the  sufficiency  of  the  showing 
of  excusable  neglect,  it  is  better,  as  a  general  rule,  to 

resolve  the  doubt  in  favor  of  the  application,  and  grant  re- 
lief.    Watson  V.  8a/n  Francisco,  etc,  B.  Co.    (1871),  41 
Cal.  17 ;  Hasten  v.  Indiana  Car,  etc.,  Co.,  supra. 
It  is  the  policy  of  courts  to  dispose  of  cases  on  their 
merits,  and  a  statute  providing  for  the  opening  or 

5.  vacation  of  judgments,  being  remedial  in  its  nature, 
should  be  liberally  construed.     The  trial  court  held 

the  complaint  sufficient,  and  after  a  hearing  set  aside  the 
judgment     Trial  courts  are  vested  with  a  certain 

6.  discretion  in  such  cases,  and  an  examination  of  the 
authorities  shows  that  courts  of  appeal  are  very  re- 
luctant to  disturb  the  action  of  the  trial  court  in  setting 
aside  a  default  and  permitting  a  trial  on  the  merits.    Elliott, 
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Gen.  Prac.  §1032;  Winer  v.  Mast  (1896),  146  Ind.  177,  45 
N.  E.  66 ;  McLsten  v.  Indiana  Car,  etc.,  Co,,  supra. 

There  is  nothing  disclosed  by  the  record  to  show  that 
the  substantia),  rights  of  appellant  were  in  anyway  preju- 
diced by  the  action  of  the  trial  court  in  setting* 

7.  aside  the  default  and  permitting  appellee  to  defend. 
The  application  was  seasonably  made,  and  a  trial  on 
the  merits  would  not  be  thereby  unreasonably  delayed.  If 
on  the  trial  appellee  fails  to  establish  her  defense,  appellant 
is  not  harmed.  On  the  other  hand,  if  such  defense  is  estab- 
lished, it  will  not  be  deprived  of  any  right  to  which  it  is 
entitled  under  the  law.  The  trial  court  did  not  abuse  its 
discretion. 

Judgment  affirmed. 

Note.— Reported  In  98  N.  B.  151.  See,  also,  under  (1)  23  Cyc. 
949;  (2,  3)  23  Cyc.  935;  (4)  23  Cyc.  896;  (5)  36  Q>c  1173;  (6,  7) 
23  Cya  895.  As  to  Judgments  by  default  against  married  women, 
see  134  Am.  St  940. 


Atkins  v.  Katpman. 

[No.  7,486.    Filed  January  26,  1912.     Rehearing  denied  April  18, 

1912.] 

L  Pleading. — Complaint, — Theory. — ^To  be  sufficient,  a  pleading 
must  proceed  on  a  single  definite  theory  and  be  good  on  that 
theory,    p.  237. 

2.  Pleadino. — Complaint, — Theory, — General  and  Specific  Aver- 
mentB. — ^The  theory  of  a  complaint  will  be  ascertained  only  from 
its  scope  and  tenor,  and  a  general  averment  must  yield  to  spe- 
cific averments,    p.  237. 

3.  Damages.  —  Complaint. — Averments, — Sufficiency, — ^A  pleading 
which  fails  to  allege  that  the  complaining  party  is  damaged,  and 
contains  no  averment  of  facts  from  which  an  Inference  of  dam- 
ages can  be  forced.  Is  Insofflcient  as  a  complaint  for  damages, 
p.  237. 

4  Pleading.— Comptolnf. — Specific  Performance, — Construction.-^- 
Where  a  complaint  was  entitled  a  "Complaint  for  Specific  Per- 
formance^* and  contained  no  allegation  that  the  plaintiff  was 
damaged,  and  demanded  that  defendant  be  required  to  perform 
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his  contract,  it  will  be  construed  as  proceeding  on  the  theory  of 
an  action  for  specific  performance,     p.  238. 

5.  Specific  Performance. — Contract  for  Sale  of  Corporate  8tocl\ 
— Complaint, — Arcrmcyita  as  to  Performance, — ^A  complaint  seek- 
ing to  comi)el  si)ecific  performance  of  a  contract  wherein  plaintiff 
agreed  to  sell  defendant  certain  corporate  stock  and  release  a 
claim  that  he  held  against  the  corporation,  was  Insufficient  for 
failure  to  allege  that  a  tender  of  the  stock  was  made  to  defend- 
ant before  the  action  \\-a8  brought,  and  is  not  cured  by  a  general 
allegation  of  plaintiff's  performance  and  willingness  to  perform. 
P.23S. 

6.  Contracts. — Contract  hy  Correspondence. — Validitv. — Meeting 
of  Minds, — Where  defendant  wrote  to  plaintiff  that  if  he  would 
give  an  option  for  ninety  days  on  his  stock,  defendant  would  be 
willing  to  guarantee  him  $300  for  it  with  the  understanding  that 
the  corp<»'ation*s  indebtedness  to  plaintiff  would  be  transferred 
with  the  stock,  and  plaintiff  replied  that  he  would  sell  his  stock 
for  $300  net  to  him,  without  commission,  and  that  on  completion 
of  the  sale  and  payment  of  tlie  purchase  price,  he  would  release 
his  claim  against  the  corporation,  plaintlff*s  reply  was  not  an 
unconditional  acceptance  of  defendants  proposition  so  as  to  con- 
stitute a  meeting  of  the  minds  of  the  parties  and  there  was  no 
valid  and  euforeeable  contract  between  them.    p.  239. 

From  Superior  Court  of  Marion  County  (72,343) ;  Vin- 
son Carter,  Judge. 

Action  by  Harry  E.  Kattman  against  William  A.  Atkins. 
From  a  judgment  for  plaintiff,  the  defendant  appeals.  Be- 
versed. 

Gavin,  Gavin  &  Davis,  for  appellant. 
Thomas  D.  McGee,  Edward  D.  Reardon  and  James  H, 
Drew,  for  appellee. 

Adams,  J. — It  appears  from  the  complaint  in  this  action 
that  plaintiff  (appellee)  was  the  owner  of  thirty-one  shares 
of  the  capital  stock  of  the  Hoosier  Gas  Machine  Company, 
an  Indiana  corporation,  with  its  offices  and  place  of  business 
at  Indianapolis,  Indiana;  that  plaintiff  also  held  a  claim 
for  $325  against  said  company,  for  work  and  services  per- 
formed by  him;  that  defendant  (appellant)  was  a  large 
stockholder  in  said  company,  and  was  desirous  of  obtain- 
ing all  the  stock  of  said  company,  and  getting  the  same  under 
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his  sole  control;  that  on  March  13, 1906,  defendant  wrote  to 
plaintiff,  at  El  Paso,  Texas,  where  he  was  temporarily  re- 
siding, and  after  detailing  the  financial  difficulties  of  the 
company,  continued": 


"I  understand  you  have  $300  due  you  from  the  Com- 
pany, besides  your  stockholding,  and  if  we  could  reach 
a  satisfactory  understanding,  I  might  be  able  to  dispose 
of  your  stock,  and  at  the  same  time  clear  the  Company 
of  the  $300  obligation  to  you.  We  will  have  all  our 
stock  machines  sold,  I  expect,  in  sixty  to  ninety  days,  as 
we  have  five  on  hand  at  this  time,  and  would  say  that  if 
you  will  give  me  an  option  for  ninety  days  on  your 
stock,  I  would  be  willing  to  guarantee  you  $300  for  it, 
with  the  understanding  that  the  indebtedness  the  Com- 
pany owes  you  will  be  transferred  with  it." 

This  letter  was  received  by  plaintiff,  and  answered  on 
March  19,  1906,  as  follows  : 

**I  am  in  receipt  of  your  favor  of  the  13th,  and  note 
what  you  say  in  regard  to  your  being  willing  to  guar- 
antee me  $300  for  my  stock,  on  condition  that  I  give  you 
a  ninety  days  option  on  the  same  at  that  price,  and  fur- 
ther agree  to  release  my  claim  against  the  Company  for 
the  amount  it  now  owes  me.  I  herewith  enclose  option 
and  agreement  to  that  effect.  When  you  are  in  a  posi- 
tion to  close  this  matter,  please  advise  me,  and  I  will 
have  stock  certificates  delivered  to  you." 

The  enclosure  referred  to  is  as  follows : 

"I  will  sell  my  stock  in  The  Hoosier  Gas  Machine 
Company  of  Indianapolis,  Indiana,  amounting  to  31 
shares,  for  the  sum  of  $300,  net  to  me,  without  commis- 
sion, and  further  agree  upon  completion  of  such  sale, 
and  payment  of  such  purchase  price,  to  me,  to  release  all 
claims  I  may  now  have  against  said  Company,  amount- 
ing in  the  aggregate  to  about  $325 ;  this  option  to  ex- 
pire ninety  days  from  date." 

It  is  also  averred  in  the  complaint  that  the  plaintiff 
within,  ninety  days  indorsed  his  certificates  of  stock  in 
blank,  and  delivered  them  to  George  R.  Brown,  of  Indianap- 
olis, to  be  turned  over  to  defendant,  on  the  pa3anent  of 
$300,  and  that  plaintiff  was  notified  within  ninety  days. 
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The  complaint  further  states  '*that  since  the  making  of 
the  defendant's  offer,  and  it  acceptance  by  this  plaintiff, 
the  affairs  of  said  Hoosier  Gas  Machine  Company,  owing  to 
causes  of  which  the  plaintiff  is  uninformed,  became  in- 
volved and  its  business  decreased,  and  its  stock  declined  in 
value,  until  it  is  now  practically  worthless.  And  the  plain- 
tiff further  says  that  though  said  ninety  day  period  has 
elapsed  and  though  the  plaintiff  performed  all  and  singular 
the  conditions  of  said  contract  on  his  part  to  be  performed, 
the  said  defendant,  though  often  demanded  to  do  so,  has 
refused  to  pay  and  still  refuses  to  pay  the  sum  of  $300, 
and  refused  to  perform  the  conditions  of  the  said  contract. 
And  the  plaintiff  says  that  he  has  at  all  times,  since  the 
making  of  said  contract,  been  willing  and  ready  and  de- 
sirous of  performing  the  conditions  of  said  contract  in- 
cumbent on  him,  and  is  now  ready  and  willing  to  perform 
all  and  singular  the  conditions  of  the  said  contract.  Where- 
fore, the  plaintiff  prays  that  said  defendant  be  required  to 
perform  said  contract,  and  pay  the  plaintiff  the  sum  of 
$300,  with  interest  thereon  from  the  13th  day  of  June,  1906, 
and  for  such  other  relief  as  justice  and  equity  may  require." 

The  defendant  demurred  to  the  complaint  for  want  of 
sufficient  facts  to  constitute  a  cause  of  action  against  him. 
Demurrer  was  overruled,  and  the  cause  put  at  issue  by  an 
answer  in  denial.  Trial  by  the  court,  and  on  request  the 
court  made  a  special  finding  of  facts,  and  stated  conclusions 
of  law  thereon.  The  first  conclusion  of  law  stated  that 
plaintiff  was  not  entitled  to  specific  performance;  and  the 
third  conclusion  was  that  plaintiff  was  entitled  to  recover 
the  sum  of  $300  for  the  breach  of  the  guarantee.  Exception 
was  taken  to  the  overruling  of  the  demurrer  to  the  com- 
plaint, and  to  the  second  and  third  conclusions  of  law  stated 
on  the  facts  found,  which  constitute  the  errors  assigned  and 
relied  on  for  reversal. 

The  important  and  controlling  question  presented  by  the 
record  in  this  case  relates  to  the  suflRciency  of  the  complaint 


NOVEMBER  TERM,  1911.  237 

Atkins  V.  Kattman— ^  Ind.  App.  233. 

to  state  a  cause  of  action.     Preliminary  to  this,  however, 

it  is  necessary  to  determine  the  theory  of  the  complaint  to 

ascertain  what  the  action  is  for,  and  what  relief  is  sought. 

It  is  a  familiar  rule  of  law  that  requires  a  pleading 

1.  to  proceed  on  a  single  definite  theory,  and  to  be  good 
on  that  theory,  if  at  all.    Kentucky,  etc.,  Cement  Co. 

v.  Cleveland  (1892),  4  Ind.  App.  171, 176,  30  N.  E.  802, 

The  theory  of  a  complaint  will  be  ascertained  only  from 

its  scope  and  tenor.     A  general  avennent  must  yield  to 

specific  averments,  but  the  pleader  is  not  at  liberty 

2.  80  to  frame  his  pleading  as  to  be  open  to  different 
constructions,  and  then  take  his  choice  between  them. 

1  Hogate,  PI.  and  Pr.  §337. 

The  complaint  in  the  case  before  us  is  in  a  single  para- 
graph, and  is  either  on  the  theory  of  an  action  for  specific 
performance  of  an  alleged  agreement,  or  for  damages  arising 
out  of  a  failure  to  perform.  It  could  not  be  for  both. 
Combining  in  the  same  paragraph  of  a  complaint  a  suit  in 
equity  for  specific  performance  and  an  action  at  law  for 
damages  would  be  violative  of  the  elementals  of  pleading. 

We  are  not  aided  by  the  brief  of  appellee  in  resolving 
this  question,  for  appellee  argues  both  ways,  with  much 
plausibility,  and  is  seemingly  content  to  have  this  court  de- 
termine the  theory  of  his  pleading.  On  the  other  hand,  the 
aj)pellant,  with  equal  candor,  but  clearly  within  his  rights, 
insists  that  the  theory  of  the  complaint  is  not  controlling,  as 
the  complaint  is  bad  on  any  theory. 

We  do  not  think  the  complaint  states,  or  was  intended  to 

slate,  a  cause  of  action  for  damages.    It  will  be  observed 

that  it  contains  no  allegation  that  plaintiff  has  been 

3.  damaged,  and  no  demand  is  made  for  damages.    An 
action  for  damages,  without  an  allegation  that  the 

complaining  party  is  damaged,  would  be  clearly  insufficient 
for  obvious  reasons.  It  is,  however,  averred  in  the  com- 
plaint that  after  the  acceptance  of  appellant's  offer  the  busi- 
ness of  the  company  decreased,  and  the  value  of  the  stock 
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declined  until  it  was  worth  practically  nothing.  This  aver- 
ment does  not  state  facts  from  which  an  inference  of  dam- 
aging would  be  forced.  A  contrary  inference  would  be  more 
likely  to  arise.  Assuming  that  the  stock  was  not  only  prac- 
tically worthless,  but  was  wholly  worthless,  the  company 
having  assists  only  sufficient  to  pay  its  debts,  appellee's  claim 
would  be  worth  its  face,  and  he  would  not  be  damaged  by 
failing  to  get  $300  for  a  claim  worth  $350. 

"We  think  the  theory  of  the  complaint  in  this  case  is 

for  si^oeific  performance.     It  is  entitled  ''Complaint   for 

Specific  Performance*',  and  the  demand  is  that  de- 

4.  fendant  be  required  to  perform  his  contract.    In  the 
court  below  the  case  was  clearly  tried  on  that  theory, 

and  in  its  conclusions  of  law  the  court  stated  that  plaia- 
tiff  was  not  entitled  to  specific  performance  of  the  contract. 
Does  the  complaint  then  state  a  cause  of  action  for  specific 
performance?  Without  giving  the  complaint  a  meaning 
which  its  words  do  not  fairly  import,  and  without  ignoring 
the  theory  followed  in  the  trial,  this  question  must  be  an- 
swered in  the  negative.  Oolitic  Stone  Co,  v.  Ridge  (1908), 
169  Ind.  639,  644,  83  N.  E.  246,  and  cases  cited. 

We  think  the  complaint  as  a  complaint  for  specific  per- 
formance is  defective  in  several  particulars.     It  is  insuffi- 
cient in  that  there  is  no  averment  that  a  tender  of  the 

5.  stock  was  made  to  appellant  before  bringing  the  ac- 
tion. As  we  have  seen,  an  action  for  specific  per- 
formance is  an  equitable  proceeding,  and  before  performance 
will  be  decreed,  or  a  complaint  therefor  held  good,  it  must 
appear  that  the  complaining  party,  if  he  elects  to  treat  the 
agreement  as  executed  on  his  part,  must  aver  full  perform- 
ance by  himself  and  a  refusal  to  perform  by  the  other 
party,  upon  tender  and  demand  being  made,  or  a  sufficient 
excuse  shown  for  failure  to  make  tender.  In  the  absence 
of  such  averment,  no  right  is  shown  for  specific  performance 
in  favor  of  the  vendor,  or  that  the  contract  price  shall  be 
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the  measure  of  damage.  The  general  allegation  of  pei*- 
formance  and  willingness  to  perform  will  not  supply  the 
omission.  Newby  v.  Rogers  (1872),  40  Ind.  9,  12;  Diviggins 
V.  Clark  (1884),  94  Ind.  49,  56,  48  Am.  Rep.  140;  Burke 
V.  Mead  (1902),  159  Ind.  252,  263,  64  N.  E.  880.  To  hold 
otherwise  in  this  case  would  be  to  permit  appellee  to  retain 
Lis  stoek,  his  claim  against  the  company  and  his  judg- 
ment against  appellant. 

In  Garr  Scott  &  Co.  v.  Fleshman  (1906),  38  Ind.  App. 
490,  492,  77  N.  E.  744,  78  N.  E.  348,  this  court  said:  **It 
is  established  in  this  State  that  in  all  cases  of  contracts  for 
the  sale  of  personal  property,  when  it  has  any  market  value, 
the  vendor,  before  he  can  recover  from  the  vendee  the  con- 
tract price,  must  have  delivered  the  property  to  the  vendee, 
or  have  done  such  acts  as  vested  the  title  in  the  vendee,  or 
would  have  vested  the  title  in  him,  if  he  had  consented  to 
accept  it ;  for  the  law  will  not  tolerate  the  palpable  injustice 
of  permitting  the  vendor  to  hold  the  property  and  also  re- 
cover the  price  of  it.'* 

Again  in  Shipps  v.  Atkinson  (1894),  8  Ind.  App.  505,  507, 
36  N.  E.  375,  this  court  said:  *'A  repudiation  of  the  con- 
tract by  the  purchaser  relieves  the  seller  from  further  com- 
pliance with  the  contract  on  his  part  so  far  as  to  enable  him 
to  maintain  an  action  for  damages  for  the  breach  of  the  con- 
tract, but  in  order  to  sustain  an  action  for  the  contract  price 
as  upon  an  executed  contract,  he  must,  upon  his  part,  com- 
ply entirely  with  the  contract." 

Another  and  vital  question  arising  on  the  complaint  is, 

Do  the  letters  set  out  in  the  complaint  show  a  contract  of 

any  kind !    If  there  was  a  contract,  there  must  have 

6.    been  a  meeting  of  the  minds  of  the  parties;  there 

must  have  been  an  absolute  proposition  submitted  by 

cue,  and  an  unconditional  acceptance  by  the  other.    Whether 

there  was  such  a  proposition  and  such  an  acceptance  must 

be  determined  from  the  letters.     Appellant  wrote  to  ap- 
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pellee:  **If  you  will  give  me  an  option  for  ninety  days  on 
your  stock,  I  would  be  willing  to  guarantee  you  $300  for 
it,  with  the  understanding  that  the  indebtedness  the  Com- 
pany owes  you  will  be  transferred  with  it."  Appellee  re- 
plied: ''I  will  sell  my  stock  •  •  •  for  the  sum  of 
$300,  net  to  me,  without  commission,  and  further  agree 
upon  completion  of  such  sale,  and  payment  of  such  pur- 
chase price,  to  me,  to  release  all  claims  I  may  now  have 
against  said  Company,  amounting  in  the  aggregate  to  about 
$325;  this  option  to  expire  ninety  days  from  date." 

An  examination  of  the  letters  will  disclose  that  the  propo- 
sition of  appellant  was  not  unconditionally  accepted,  but  a 
counter-proposition  was  made  by  appellee.  Appellant,  for 
a  ninety  days'  option  on  the  stock,  agreed  to  guarantee  $300, 
with  the  understanding  that  appellee's  claim  should  be  trans- 
ferred with  it.  Appellee  offered  a  ninety  days'  option  from 
the  date  of  his  letter,  to  sell  his  stock  for  $300  net,  and  on 
payment,  to  release  his  claim  against  the  company.  In  the 
proposition  of  appellant,  the  claim  was  to  be  transferred 
with  the  stock;  in  appellee's  proposition,  it  was  to  be  re- 
leased after  the  purchase  price  of  the  stock  had  been  received. 

In  the  case  of  Cartmel  v.  Newton  (1881),  79  Ind.  1,  8, 
Judge  Elliott,  speaking  for  the  court,  said:  **A  modified  ac- 
ceptance  of  a  proposition  cannot  make  a  valid  contract.  The 
appellant  was  entitled  to  have  his  proposition  accepted  as 
he  made  it.  A  proposition  is  either  accepted  or  rejected, 
and  a  modification  is  a  rejection.  Of  course,  the  parties  may 
subsequently  agree  upon  a  modification  of  the  original  propo- 
sition; but  until  the  person  who  makes  the  proposition  as- 
sents to  the  modifications  asked  by  the  party  to  whom  the 
proposition  is  made,  there  is  no  contract.  Until  then  there 
is  no  meeting  of  the  minds,  which  is  always  indispensably 
essential." 

Measured  by  the  rule  here  announced,  there  was  no  valid 
and  enforceable  contract  between  the  parties. 


NOVEMBER  TERM,  1911.  241 

JennJiigB  v.  South  Whitiey  Hoop  Co. — 50  Ind.  App.  241. 

The  judgment  is  reversed,  with  instrnctions  to  the  lower 
eonrt  to  sustain  the  demurrer  to  the  complaint. 

Note. — ^Reported  in  97  N.  E.  174.  See,  also^  under  (1,  4)  31  C^c. 
S4,  85;  (2)  31  Cyc.  85;  (3)  13  Cyc.  174;  (5)  36  Cyc,  779;  (6)  9 
Cyc.  267.  As  to  the  essential  elements  of  a  bill  to  enforce  an 
agreement  for  the  sale  of  stock,  see  135  Am.  St  700. 


Jennings  v.  South  Whitley  Hoop  Company. 

[Xo.   7,&ia     Filed  April  19,   1912.] 

1.  Appeal. — Review, — Findings, — Conclusiveness. — Where  there  is 
some  evidence  to  support  the  findings  of  the  trial  court,  they 
will  not  be  disturbed  on  appeal,    p.  248, 

2.  AccoBO  ASD  Satisfaction. — Burden  of  Proof. — ^Where  defend- 
ant pleads  accord  and  satisfaction,  he  has  the  burden  of  proving 
same.    p.  248. 

3.  AcooBD  AND  Satisfaction. — Establishment — Authority  of  At- 
tomey. — ^Where  defendant,  operating  a  wholesale  business  in  one 
city  under  the  name  of  C.  Company  and  in  another  under  the 
name  of  L.  Company,  had  purchased  supplies  from  plaintiff  with 
names  of  the  two  companies,  in  an  action  to  recover  a  balance 
due,  evidence  sho^^ng  that  plaintiff  had  placed  in  the  hands  of 
an  attorney  an  account  against  the  C.  Company,  that  the  attor- 
ney liad  no  knowledge  of  the  L.  Company  nor  of  any  transactions 
had  between  it  and  the  plaintiff,  and  that  defendant  gave  to 
such  attorney  his  check  for  the  amount  of  the  claim  against  the 
C.  Company,  with  a  statement  attached  thereto  that  it  was  to 
be  accepted  in  full  payment  of  all  obligations  of  the  plaintiff 
against  the  C,  Company  and  the  L.  Company,  and  that  the  attor- 
ney detached  the  statement  and  cashed  the  check,  was  insufficient 
to  establish  an  accord  and  satisfaction  of  the  claim  sued  on  in 
the  absence  of  evidence  showing  special  authority  in  the  attorney, 
p.  248. 

^  Attorney  and  Client. — Authority  of  Attorney, — Collection  of 
Claims, — Compromise, — Rights  of  Client, — Except  in  cases  of 
emergency  where  the  interest  of  the  client  may  be  Jeopardized 
if  action  be  deferred,  or  when  specially  authorized  so  to  do,  an 
attorney  has  no  authority  to  compromise  a  claim  placed  in  his 
hands  for  collection,  and,  where  he  does  so,  the  client  is  at  lib- 
erty to  ignore  the  same  and  treat  such  action  as  a  nullity,  p.  249. 
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5.  Attobney  and  Client. — Unauthorized  Compromise, — Ratifica- 
tion hy  Client, — Where  an  attorney,  without  authority  to  do  so, 
effected  au  alleged  coiuproniise  of  plaintiff's  claim,  the  fact  that 
plaintiff  delayed  bringing  an  action  until  nineteen  days  there- 
after was  not  such  acquiescence  as  would  amount  to  a  ratifica- 
tion of  tlie  attorney's  act    p.  249. 

0.  I*LEAWNG. — Venflcation. — J^xccution  of  Instruments, — Failure  to 
Deny  Under  Oath, — Effect, — Failure  to  deny  the  execution  of  an 
instrument  under  oath  is  a  waiver  of  preliminary  proof  of  its 
execution  before  being  offered  in  evidence,  but  does  not  preclude 
the  introduction  of  evidence  as  to  the  consideration  therefor,  the 
situation  of  tlie  parties  and  the  circumstances  of  its  execution, 
for  the  piu-pose  of  showing  the  real  intention  of  the  parties^ 
p.  250. 

7.  Accord  and  Satisfaction. — Estahlishment, — ^Where  an  agree- 
ment is  relied  on  as  an  accord  and  satisfaction,  the  agreement 
and  its  execution  must  be  established  as  a  question  of  fact  like 
any  other  agreement    p.  250. 

From  Superior  Court  of  Madison  County;  H,  Clarence 
Austin,  Judge. 

Action  by  South  Whitley  Hoop  Company  against  Harry 
E.  Jennings.  From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Affirmed, 

Forkner  cfe  Forkner,  for  appellant. 

Kittinger  c&  Diven,  Oates  &  Whiteleaiher,  for  appellee. 

Myers^  J. — Appellee  brought  this  action  against  appellant 
to  recover  payment  for  a  carload  of  heading  sold  and  de- 
livered by  the  former  to  the  latter. 

A  complaint  in  one  paragraph,  answer  in  four  para- 
graphs: (1)  general  denial;  (2)  payment;  (3)  accord  and 
satisfaction;  (4)  that  appellant  purchased  from  appellee  a 
carload  of  hoops  which  he  paid  for  in  cash ;  that  they  were 
shipped  to  one  of  appellant's  customers,  who  refused  to  re- 
ceive them  on  account  of  defective  quality,  whereupon  ap- 
pellee ordered  them  shipped  to  another  point,  and  received 
them  back,  by  reason  of  which  appellee  was  indebted  to 
appellant,  which  indebtedness  he  asked  to  have  set  off  against 
any  amount  found  due  on  account  of  the  demand  in  suit; 
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and  a  reply  in  general  denial  to  the  second,  third  and  fourth 
paragraphs  of  answer,  formed  the  issues.  Trial  by  the 
court,  special  findings  of  facts  made  and  conclusions  of  law 
stated  thereon,  and  final  judgment  in  favor  of  appellee. 

The  questions  presented  are  covered  by  the  assignment  of 
errors  based  on  the  exception  to  the  conclusion  of  law,  and  on 
the  overruling  of  the  motion  for  a  new  trial. 

From  the  findings  it  appears  that  during  the  time  covered 
by  the  various  transactions  between  appellant  and  appellee, 
the  former  was  engaged  as  a  wholesale  dealer  and  jobber  in 
barrel  staves,  heading  and  hoops,  under  the  name  of  Law- 
i-enceburg  Barrel  Company,  of  Lawrenceburg,  Indiana,  and 
Central  States  Cooperage  Company,  of  New  Castle,  Indiana, 
and  was  the  sole  owner  of  both  concerns.  On  March  5, 1908, 
appellant,  in  the  name  of  Central  States  Cooperage  Com- 
pany ordered  from  appellee  a  car  of  hoops  shipped  to  the 
Cooperative  Flint  Glass  Company,  of  Beaver  Falls,  Penn- 
sylvania, the  bill  therefor  amounting  to  $583.25,  which  was 
subject  to  a  discount  of  one  per  cent,  if  paid  within  ten 
days  from  date  of  invoice.  The  glass  company  received  and 
unloaded  the  hoops,  and  after  using  3,750  of  one  kind,  and 
12,850  of  another,  reloaded  the  remainder  in  a  car,  and 
shipped  them  on  appellant's  order,  in  disobedience  of  ap- 
pellee's order,  to  the  Warren  Cooperage  Company,  of  War- 
ren, Ohio.  On  April  4,  appellant,  in  the  name  of  Central 
States  Cooperage  Company  purchased  from  appellee  hoops 
amounting  to  $612.  On  May  20  appellant  ordered  from  ap- 
pellee, in  the  name  of  the  Lawrenceburg  Barrel  Company, 
heading  amounting  to  $701.40.  In  June,  1908,  appellee 
placed  in  the  hands  of  Brown  &  Beard,  attorneys  at  New 
Castle,  Indiana,  a  claim  for  $61 7.84,  against  appellant,  con- 
tracted in  the  name  of  the  Central  States  Cooperage  Com- 
pany, debit  and  credit  items  making  up  the  claim  as  fol- 
lows: 
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DEBIT 

March  13th,  Car 
No.  26,493  (cov- 
ering order  of 
March  5,  1908) .    $583  25 

April  4,  Car  No. 
7326  (covering 
order  of  April  4, 
1908) 612  00 


CREDIT 

March  21,  check 
to  apply  on  car 
No.  26,493,  (be- 
ing payment  on 
order  of  March 
5)   $571  58 

March  21, 1%  dis- 
count on  order  of 
lilarch  5 5  83 


Total  debit  .  .$1,195  25 

577  41 


Total  credit  . .  $577  41 


Balance  due  June 
8/08 $617  84 


At  the  time  said  claim  waa  placed  in  the  hands  of  said 
attorneys,  appellee  did  not  know  that  appellant  was  the 
sole  owner  of  the  Lawrenceburg  Barrel  Company,  and  Cen- 
tral States  Cooperage  Company,  or  that  either  company  bore 
any  relation  to  the  other,  nor  did  said  attorneys  know  at 
that  time,  or  at  the  time  it  was  presented  for  payment,  that 
appellant  was  financially  interested  in  either  of  said  com- 
panies. Said  claim  was  the  only  one  these  attorneys  ever 
liad  against  appellant  or  either  of  said  companies,  for  col- 
lection, in  favor  of  appellee ;  that  the  items  of  said  account 
were  read  over  to  appellant  before  he  paid  the  same,  and  it 
and  no  other  was  paid  by  him  to  the  attorneys;  that  said 
attorneys  received  a  check  from  appellant  for  $617.84,  and 
through  a  misapprehension,  misunderstanding  and  mistake, 
receipt^  appellant  **In  full  payment  of  all  obligations 
against  the  Central  States  Cooperage  Company  and  Law- 
renceburg Barrel  Company,  on  account  of  South  Whitley 
Iloop  Company."  The  payment  made  by  appellant  on 
March  21  of  $577.41,  and  the  payment  of  $617.84  to  the 
attorneys  fully  paid  the  orders  of  March  5  and  April  4; 
that  the  order  given  May  20,  amounting  to  $701.40,  has 
never  been  paid,  and  the  same  was  due  July  20,  1908,  and 
from  that  time  to  the  date  of  the  trial  there  was  due  as 
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interest  $39.17.  On  the  facts  found  the  court  concluded 
the  law  to  be  with  appellee. 

The  conclusion  of  law  is  unquestionably  supported  by  th^ 
facts  specially  found.  This  proposition  is  not,  and  cannot 
be  seriously  controverted,  hence  we  look  to  the  causes  as- 
Mgned  and  relied  on  by  appellant  for  a  new  trial,  namely, 
the  decision  of  the  court  is  not  sustained  by  sufficient  evi- 
dence, and  is  contrary  to  law. 

Under  these  assignments  two  questions  only  are  discussed : 
(1)  Was  apx>ellant,  as  against  the  claim  sued  on,  entitled  to  a 
credit  of  $571.28,  paid  by  him  on  account  of  the  Beaver  Palls 
car?  (2)  Was  there  an  accord  and  satisfaction  between  the 
parties  of  all  claims  and  accounts  between  them  which  wa^ 
settled  and  paidt  These  questions  relate  to  the  disposition 
of  the  issues  formed  by  the  general  denial  to  the  third  and 
fourth  paragraphs  of  answer. 

The  third  paragraph  was  founded  on  a  check  for  $617.84, 
drawn  by  the  Central  States  Cooperage  Company  to  Brown 
&  Beard,  attorneys,  and  attached  thereto  was  the  statement 
**to  be  accepted  in  full  payment  of  all  obligations  against 
Central  States  Cooperage  Company  and  Lawrencburg  Barrel 
Company,  on  account  of  South  Whitley  Hoop  Company." 
The  check  was  indorsed  **  Brown  &  Beard,  Attys.  for  South 
Whitley  Hoop  Company.*'  The  check  was  detached  and 
cashed  by  said  attorneys  at  the  bank  on  which  it  was  drawn 
in  New  Castle,  Indiana.  These  facts  and  others  are  pleaded 
aB  an  accord  and  satisfaction  of  the  claim  sued  on. 

The  evidence  in  this  case  involved  three  orders  given  by 
appellant  to  appellee  for  cooperage  material.  The  first  two 
were  given  in  the  name  of  Central  States  Cooperage  Com- 
pany, New  Castle,  Indiana.  Appellee  claims  that  the  bal- 
8nce  due  on  account  of  these  orders  only  was  paid  to  Brown 
&  Beard,  attorneys,  July  2.  The  other  order,  which  gave 
rise  to  the  account  in  suit,  was  given  in  the  name  of  Law- 
reneeburg  Barrel  Company,  Lawrenceburg,  Indiana,  and  ap- 
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pellant  insists  that  it  also  was  compromised  and  paid  by 
The  check  given  to  said  attorneys  July  2. 

It  appears  that  appellant  was  doing  business  under  these 
two  company  names.    The  first  of  said  orders,  given  to  ap- 
pellee, was  dated  March  5,  1908,  for  a  carload  of  hoops  for 
the  Co()perative  Flint  Glass  Company,  Beaver  Falls,  Penn- 
sylvania, and  to  which  we  will  hereafter  refer  as  the  Beaver 
Falls  car.    This  car  was  shipped  by  appellee  March  13,  and 
arrived  at  Beaver  Falls  March  20  or  21.    The  consignee  im- 
mediately imloaded  the  car,  placed  the  hoops  in  its  stock 
shed,  and  at  once  began  using  them.     Fourteen  days  after 
the  car  had  been  unloaded,  and  16,000  to  17,000  hoops  used, 
the  glass  company  informed  appellant  that  these  hoops  were 
of  inferior  quality,  and  that  they  would  not  accept  them  at 
the  price  charged.    Appellant  immediately  took  this  matter 
up  with  appellee,  and  a  number  of  letters  and  telegrams  with 
reference  thereto  were  sent  by  one  to  the  other  during  the 
months  of  April,  May  and  June.  In  May,  after  appellee  had 
notified  appellant  that  it  would  not  receive  the  car  back,  that 
the  glass  company  had  unloaded  it ;  that  the  coils  had  been 
broken  apart  and  the  hoops  generally  mixed  up,  and  that  it 
would  expect  payment  for  the  hoops,  the  glass  company,  on 
appellant 's  order,  reloaded  the  balance  of  the  hoops  May  26, 
and  shipped  them  to  the  Warren  Cooperage  Company,  War- 
ren, Ohio.    On  May  29  appellant  notified  appellee  that  the 
hoops  had  been  shipped,  and  enclosed  to  it  the  bill  of  lading 
for  the  car.    Appellee  immediately  notified  the  Warren  Coop- 
erage Company  as  follows:    **Do  not  accept  car  hoops  billed 
to  you  from  Beaver  Falls,"  and  also  notified  appellant  of 
this  action.    On  June  27  appellant  wrote  appellee  as  follows : 
**We  are  ready  to  settle  with  you  on  the  car  of  stock  shipped 
to  the  Lawrenceburg  Barrel  Company,   also  to  ourselves 
(Ashland  Car).     There  being  a  balance  due  of  $675.40.'' 
Then  follows  a  statement  showing  the  amount  due  on  account 
of  the  Ashland  car,  and  the  Lawrenceburg  car,  in  which 
statement  appellant  took  credit  for  the  check  given  on  ac- 
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count  of  Beaver  Palls  car,  $571.28,  which  together  with 
other  small  credits  left  a  balance  due  as  stated.  On  April 
li  appellant  furnished  appellee  a  statement  on  account  of 
the  Lawrenceburg  car,  claiming  a  loss  on  account  of  the 
quality  of  the  heading  and  hoops  amounting  to  $30.60,  which 
appears  to  have  been  allowed  by  appellee,  and  on  June  5 
another  statement  on  account  of  Beaver  Falls  car,  claiming  a 
credit  of  $606.40;  and  on  the  same  day  another  statement 
claiming  an  allowance  on  account  of  quality  of  the  hoops  and 
heading,  Lawrenceburg  car  of  $31.60,  and  for  $571.28  account 
Beaver  Falls  car,  and  other  small  items,  showing  a  balance 
due  appellant  of  $26.  It  further  appears  from  the  evidence 
that  about  July  1,  1908,  the  firm  of  Brown  &  Beard,  attor- 
neys, received  for  collection  against  appellant  the  account  set 
out  in  the  special  findings.  There  is  evidence  tending  to 
prove  that  said  attorneys,  over  the  telephone,  read  the  items 
to  appellant  constituting  that  account.  On  July  2  appellant 
gave  said  attorneys  the  following  paper: 

**  Central  States  Cooperage  Co.  No.  948 

New  Castle,  Ind.,  7-2-1908 
^Pay  to  the 
border  of     BROWN  &  BEARD,  Attys.,      -      $617.84 

q  Six  hundred  seventeen  -  -        84-100  Dollars 

§  To  the  Citizens  State  Bank  Central  States 

New  Castle,  Ind.  Cooperage  Co. 

By  H.  E.  Jennings. 

Above  check  is  in  settlement  of  invoices  as  listed  and 
endorsement  of  same  by  payee  is  acknowledgment  of 
such  payment. 

Detach  check  before  depositing. 
CENTRAL  STATES  COOPERAGE  COMPANY. 
Form  N.  85.  No  receipt  is  desired. 

INVOICE. 

Number  Date  Memo.   Account  of  Deductions      Net 

invoice Remittances 

Discount  Fra  Other  items 

To  be  accepted  in  full  payment  of  all  obligations 
against  Central  States  Cooperage  Co.,  and  Lawrence- 
burg Barrel  Co.,  account  South  Whitley 
Hoop  Co." 
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The  attorneys  detached  the  check,  presented  it  to  the 
bank,  and  it  was  paid  in  full  on  the  day  received  by  than. 
Both  of  these  attorneys,  in  substance,  testified  that  they  re- 
ceived the  account  for  collection  in  the  usual  course  of  busi- 
ness ;  that  they  had  no  other  account  in  their  hands  against 
appellant ;  that  they  did  not  know  anything  about  the  order 
given  in  the  name  of  the  Lawrenceburg  Barrel  Company; 
that  they  were  not  advised  as  to  any  controversy  thereto- 
fore had  between  appellant  and  appellee ;  that  they  accepted 
the  above-mentioned  check,  indorsed  it,  that  it  was  paid,  and 
that  they  remitted  in  due  course. 

We  have  only  attempted  to  give  a  general  statement  of  the 
evidence  disclosed  by  the  record  before  us.  It  is  enough  to 
show  that  there  was  a  dispute  between  appellant  and  appel- 
lee as  to  the  amount  due  from  the  former  to  the  latter  at 
the  time  the  check  was  given  to  the  attorneys,  and  that  this 
disagreement  was  solely  on  account  of  the  Beaver  Falls 
transaction.     For  this  court  to  determine  the  fact, 

1.  whether  or  not  the  Glass  Company  had  accepted  that 
car,  would  require  us  to  weigh  the  evidence,  and  this 

we  cannot  do.  There  was  evidence  tending  to  prove  that 
the  Beaver  Falls  car  was  not  returned  to  nor  received  by  ap- 
pellee, that  it  was  received  and  accepted  by  the  Glass  Com- 
pany, and  the  amount  due  on  that  account  or  the  question 
of  appellant's  liability  in  that  behalf  under  all  the  evi- 
dence was  for  the  trial  court,  and  its  finding  on  the  issue 
presented  by  the  fourth  paragraph,  this  court  cannot  disturb. 
The  burden  was  on  appellant  to  prove  the  accord  and  satis- 
faction averred  in  its  third  paragraph  of  answer.  The  trans- 
action relied  on  by  appellant  was  had  with  the  at- 

2.  tomeys  of  appellee.    The  account  which  they  had  for 
collection  was  open  to  his  inspection.     There  is  no 

evidence  tending  to  show  that  they  had  any  special  author- 
ity from  their  client  or  that  they  knew  the  facts  and 

3.  circumstances  connected  with  the  Beaver  Falls  ear. 
For  aught  that  appears,  Brown  &  Beard  had  no  au- 
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thority  from  appellee  except  that  which  naturally  grew  out 
of  an  employment  to  collect  the  particular  claim  placed  in 
their  hands. 

Appellant,  under  the  evidence  here  disclosed,  was  bound 
to  know  that  the  attorneys  with  whom  he  was  dealing  had 
no  general  authority  to  compromise  a  claim  put  in  their 
hands  for  collection  by  receiving  a  sum  less  than  its  face 
value,  or  in  that  connection  to  compromise  other  demands  be- 
tween him  and  their  client,  of  which  they  had  no  knowledge. 
It  was  their  duty  to  collect  the  account  placed  in  their 
hands,  and  there  it  ended. 

As  said  in  the  case  of  Bepp  v.  WUes  (1891),  3  Ind.  App. 

167,  29  N.  E.  441 :    *'It  is  only  in  cases  of  emergency  where 

the  interests  of  the  client  reasonably  appear  to  be  in 

4.  jeopardy  if  action  be  deferred  that  an  attorney  is 
justified  in  departing  from  his  usual  and  general  line 

of  duty.  •  *  •  If  the  attorney  has  time  to  communicate 
the  situation  to  the  client  without  hazarding  a  loss,  he  must 
do  80.  * '  See,  also,  Union  Mutual  Life  Ins.  Co.  v.  Buchanan 
(1885),  100  Ind.  63. 

It  does  not  appear  that  appellee  ever  saw  or  knew  the 
contents  of  the  paper  composing  the  check  and  other  memo- 
randa which  appellant  gave  to  the  attorneys,  and  there  is 
DO  evidence  indicating  that  a  delay  on  the  part  of  the  at- 
torneys to  act  would  in  the  least  jeopardize  their  client's  in- 
terest. It  seems  to  us,  under  the  evidence  in  this  case,  the 
attorneys  were  without  any  authority  from  their  client  to 
make  any  compromise,  and  if  they  did,  their  client  was  at 
liberfy  to  ignore  the  same  and  treat  such  action  as  a  nullity. 
Jones  V.  Inness  (1884),  32  Kan.  177,  4  Pac.  95;  Rousaville 
V.  Hazen  (1885),  33  Kan.  71,  5  Pac.  422;  Solomon  B.  Co.  v. 
Jones  (1885),  34  Kan.  443,  458,  8  Pac.  730;  Sharpe  v.  Will- 
iams  (1889),  41  Kan.  56,  20  Pac.  497;  4  Cyc.  945. 

This  action  was  commenced  July  21,  1908,  there- 

5.  fore  it  cannot  be  said  that  appellee  acquiesced  in  the 
alleged  compromise  for  such  a  length  of  time  as  would 
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amount  to  a  ratification  of  what  was  done  by  the  attorneys 
July  2. 

The  contention  of  appellant  is,  that  appellee's  failure  to 
deny  under  oath  the  execution  of  what  he  desi^ates  a  re- 
ceipt given  by  Brown  &  Beard  by  reason  of  their  indorse- 
ment of  the  check,  amounted  to  an  admission  of  the  authority 
of  the  attorneys  to  execute  it,  and  the  introduction  in  evi- 
dence of  the  check  and  the  statement  or  receipt  accompany- 
ing the  same,  was  conclusive  proof  of  the  accord  and  satis- 
faction as  averred  in  the  third  paragraph  of  answer. 

The  failure  to  deny  under  oath  the  indorsement  or  exe- 
cution of  the  check  and  receipt  amounted  to  a  waiver  of  pre- 
liminary proof  of  their  execution  before  being  offered 

6.  in  evidence,  but  such  failure  would  not  preclude  the 
introduction  of  evidence  tending  to  show  the  consider- 
ation for  the  check,  the  business  in  which  the  parties  were 
engaged,  and  the  circumstances  under  which  the  check  was 
given  and  indorsed,  not  for  the  purpose  of  changing  or  con- 
tradicting the  instrument  thus  executed,  but  for  the  purpose 
of  showincT  what  was  the  real  intention  of  the  parties. 

The  alleged  agreement  and  its  execution  of  July  2  is  re- 
lied on  by  appellant  as  an  accord  and  satisfaction,  and  is  to 
be  established  as  a  question  of  fact  like  any  other 

7.  agreement.    As  there  was  evidence  before  the  trial 
court  justifying  the  finding  that  the  transaction  of 

July  2  did  not  amount  to  an  accord  and  satisfaction,  its  con- 
clusion in  that  regard  must  stand. 
Judgment  affirmed. 

Note.— Reported  in  98  N.  E.  194.  See,  also,  under  (1)  3  Cyc. 
3(30;  (2,  3)  1  Cyc.  348;  (5)  4  Cyc.  951,  952;  (6)  31  Cyc.  529,  530; 
(7)  1  Gyc,  348.  As  to  the  right  of  an  attorney  to  make  a  com- 
))romlse  of  his  client's  cause  of  action,  see  21  Ann.  Cas.  577.  As 
to  the  validity  of  an  accord  and  satisfaction  by  an  attorney,  see 
100  Am.  St  403,  On  the  question  of  attorney's  loss  of  compen- 
sation by  compromising  case  without  authority,  see  42  L.  R.  A. 
(N.  s.)  852.  As  to  implied  power  of  attorney  to  compromise  cause 
of  action,  see  31  L.  R.  A.  (N.  S.)  528. 
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Moon  v.  School  City  of  South  Bend. 

[No.  7,879.    Filed  April  19,  1912.] 

L  Schools  and  School  DisTjacrs. — Contract  hy  Board  of  School 
Trustees. — Employment  of  Buperintendent. — Term  of  Employ- 
mefU.—Validity.—VndeT  §0488  Burns  1008,  §4445  K.  S.  1881,  giv- 
ing the  school  trustees  of  an  Incorporated  town  or  dty  authority 
to  employ  a  superintendent  for  their  schools,  the  term  of  the 
employment  is  left  to  the  sound  discretion  of  the  school  trustees, 
and,  in  the  absence  of  a  showing  of  fraud  or  an  abuse  of  such 
discretion,  a  contract  employing  a  superintendent  of  city  schools 
for  a  term  of  three  years  was  valid,  although  it  extended  be- 
yond the  term  of  any  member  of  the  l>oard  as  composed  at  the 
time  the  contract  was  made,    w,  252, 256. 

2.  Contracts. — Validity. — Public  Policy. — Courts  cannot  arbitra- 
rily declare  a  contract  void  as  against  public  policy,  and,  where 
the  power  to  makie  the  contract  is  given  by  statute,  the  reasons 
for  declaring  it  void  should  clearly  appear  before  the  court  is 
warranted  in  so  deciding,    p.  256. 

3.  CoKTRACTTs. — Validity. — Public  Policy, — Manner  of  Determining 
Question  of  Public  Policy, — In  determining  whether  a  contract  is 
contrary  to  public  policy  the  courts  will  look  first  to  legislative 
declarations  on  the  subject,  if  any,  and  secondly  to  their  Judicial 
interpretation,    p.  256. 

4-  Schools  and  School  Distbicts. — Contract  by  School  Trustees, 
—Employment  of  Superintendetit. — Validity. — Public  Policy. — 
Where  the  trustees  of  a  school  city  made  a  contract  employing 
a  superintendent  for  a  term  of  three  years,  the  bare  iwssibiUty 
of  abuse  of  their  power  neither  Justifies  a  denial  of  authority  to 
make  such  contract  nor  shows  the  same  to  be  against  public 
policy,    p.  257. 

Prom  St.  Joseph  Circuit  Court ;  Walter  A.  Funk,  Judge. 

Action  by  Calvin  Moon  against  the  School  City  of  South 
Bend.  From  a  judgment  for  defendant,  the  plaintiflE  ap- 
peals.   Reversed, 

Anderson,  Parker  &  Crabill  and  8.  J.  Crumpacker,  for 

appellant. 
Harry  B.  Wair,  for  appellee. 

Pei/p,  C.  J. — Appellant  brought  this  action  to  recover 
damages  for  an  alleged  breach  of  a  written  contract.     A 
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demurrer  was  sustained  to  his  complaint^  and  appellant  as- 
signs error  in  such  ruling. 

The  complaint  allies  that  on  March  17,  1908,  plaintiff 
and  defendant,  by  its  then  board  of  school  trustees,  Altered 
into  a  written  contract,  by  which  plaintiff  agreed  to  serve 
defendant  in  the  capacity  of  superintendent  of  the  public 
schools,  and  to  give  his  whole  time  and  attention  to  the  su- 
perintendency  of  said  schools  for  a  period  of  three  years,  be- 
ginning September  5,  1908,  and  ending  September  5,  1911 ; 
that  in  consideration  of  said  services  to  be  performed  by 
plaintiff,  defendant  agreed  to  pay  him  a  salary  of  $2,600 
per  year  during  said  term  of  three  years ;  that  on  said  Sep- 
tember 5,  1908,  plaintiff  entered  on  the  performance  of  his 
duties  under  said  contract,  and  continued  in  the  performance 
of  such  services,  and  devoted  his  whole  time  and  attention 
thereto  until  August  17,  1909,  and  has  ever  since  been, 
ready,  able  and  willing  to  continue  in  the  performance  of  all 
of  his  duties  and  services  under  said  contract ;  that  on  said 
August  17,  1909,  defendant,  through  its  then  board  of  trus- 
tees, without  reasonable  or  just  cause,  and  over  plaintiff's 
protest  and  against  his  will,  discharged  him  from  his  i>osi- 
tion  of  superintendent  of  the  public  schools,  and  then  and 
thereafter  refused  to  permit  him  to  discharge  and  i)erform 
the  services  and  duties  required  of  him  by  said  contract. 

A  copy  of  the  contract  is  filed  with  the  complaint  as  an 
exhibit. 

Appellee  asserts  that  the  complaint  is  bad  because  (1)  the 
contract  is  against  public  policy,  and  (2)  the  board  was  with- 
out statutory  authority  to  make  it. 

The  statute  (§6488  Burns  1908,  §4445  R.  S.  1881),  pro- 
vides: "The  school  trustees  of  incorporated  towns  and 
cities  shall  have  power  to  employ  a  superintendent  for 

1.  their  schools  •  •  *  and  to  prescribe  his  duties, 
and  to  direct  in  the  discharge  of  the  same."  The 
statute  clearly  empowers  the  board  to  employ  a  superintend- 
ent, and  the  contract  is  valid  unless  vitiated  by  the  length 
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of  the  term  of  employment.  The  two  objections  are  there- 
fore practically  reduced  to  one.  Under  the  statute,  the 
school  board  consisted  of  three  members,  each  of  whose  term 
of  oflSce  is  three  years,  and  the  term  of  one  expires  on  August 
1  of  each  year.  §6477  Burns  1908,  Acts  1905  p.  437,  §§6491, 
6492  Bums  1908,  Acts  1903  p.  417,  §§1,  2. 

Of  the  members  of  the  board  when  the  contract  was 
entered  into,  the  term  of  ofiSce  of  the  one  having  the  longest 
time  to  serve  would  expire  on  August  1,  1910,  and  the  con- 
tract would  terminate  on  September  5,  1911.  If  such  con- 
tract is  against  public  policy,  the  ruling  of  the  trial  court 
on  the  demurrer  was  right,  if  not,  it  was  erroneous. 

Section  9780  Bums  1908,  §6090  R.  S.  1881,  authorizes  the 
board  of  county  commissioners  to  employ  a  superintendent 
of  the  county  asylum,  **to  take  charge  of  the  same,  upon 
such  terms  and  under  such  restrictions  as  the  board  shall 
consider  most  advantageous  for  the  interests  of  the  county.*' 
While  the  phraseology  of  this  statute  differs  from  the  one 
now  under  consideration,  their  meaning  and  general  import, 
when  applied  to  the  subject-matter  of  each,  are  very  similar. 

The  latter  statute  was  considered  in  Board,  etc.,  v. 
Shields  (1891),  130  Ind.  6,  29  N.  E.  385,  with  reference  to 
the  employment  of  a  superintendent  for  a  county  asylum 
for  a  term  of  five  years.  In  that  case  as  in  this  it  was  al- 
leged that  the  superintendent  was  dischai^ed  by  the  board 
"without  any  cause *',  after  a  change  of  its  personnel,  and 
after  said  superintendent  had  served  a  considerable  portion 
of  his  term.  The  objections  there  urged  are  identical  with 
those  presented  to  sustain  the  ruling  of  the  trial  court  in 
this  case.  The  court  held  that  the  contract  was  not  against 
public  x)olicy,  and  said:  **The  power  thus  conferred  upon 
boards  of  county  commissioners  to  employ  and  contract  with 
a  superintendent,  in  the  absence  of  any  restriction  contained 
in  the  statute,  of  necessity  carries  with  it  the  power  to  fix 
some  term  of  service  or  time  of  duration  of  such  employ- 
ment.   It  was  undoubtedly  competent  for  the  legislature  to 
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place  any  restrietioiifl  they  might  see  fit  on  the  board  in  the 
employment  of  a  superintendent,  and  provide  that  no  con- 
tract of  employment  should  be  for  longer  than  a  given  time, 
or  even  to  forbid  making  a  contract  of  employment  for  any 
certain  and  definite  term.  They  have,  however,  not  seen 
fit  to  do  so.  It  must  not  be  understood  that  there  are  no 
bounds  to  the  discretion  thus  granted.  "We  do  not  wish  to 
be  understood  as  holding  that  their  action  in  the  making  of 
such  contracts  is  not  subject  to  review,  and  that  a  contract 
would  not  be  annulled  if  it  was  shown  that  the  board  had 
abused  its  discretion  in  making  it,  but  we  do  hold  that  un- 
less it  appears  that  there  has  been  a  clear  abuse  of  discre- 
tion, and  no  fraud  is  shown,  the  courts  will  not  interfere.  It 
is  insisted,  however,  that  this  contract  is  void  upon  other 
grounds,  that  it  is  in  contravention  of  public  policy,  for  the 
reason  that  to  uphold  it  would  put  it  in  the  power  of  one 
board  of  commissioners  to  bind  the  hands  of  its  successors, 
and  that  it  operates  as  an  unwarranted  abridgment  of  the 
'administrative,  executive  and  legislative'  powers  of  the 
board.  The  first  of  the  reasons  assigned  rests  upon  an  er- 
roneous conception  of  the  constitution  of  the  board  of  county 
commissioners  that  that  body  consists  of  a  series  or  succes- 
sion of  boards,  one  following  the  other.  As  we  have  hereto- 
fore said,  the  board  of  commissioners  is  a  corporation,  rep- 
resenting the  county.  From  a  legal  standpoint  it  is  the 
county,  as  is.  said  in  State,  ex  reL,  v.  Clark  [(1853),  4  Ind. 
315],  supra.  It  is  a  continuous  body.  While  the  personnel 
of  its  membership  changes,  the  corporation  continues  un- 
changed. It  has  power  to  contract.  Its  contracts  are  the 
contracts  of  the  board,  and  not  of  its  members.  An  essential 
characteristic  of  a  valid  contract  is,  that  it  is  mutually  bind- 
ing upon  the  parties  to  it.  A  contract  by  a  board  of  com- 
missioners, the  duration  of  which  extends  beyond  the  term 
of  service  of  its  then  members,  is  not,  therefore,  invalid  for 
that  reason.  As  individuals  they  are  not  parties  to  it." 
In  Beubelt  v.  School  Town  of  NobUsviUe  (1886),  106  Ind. 
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478,  7  N.  E.  206,  it  waa  decided  that  the  emplojnnent  of  a 
school  superintendent  in  May,  prior  to  the  election  of  a  new 
member  of  the  board  in  June,  for  the  school  year  beginning 
in  September  following,  was  valid  and  binding  on  the  school 
corporation.  The  court  quoted  the  statute  here  under  con- 
sideration, and  said :  *  *  The  authority  of  the  board  of  school 
trustees  to  employ  teachers,  and  a  superintendent  of  the 
schools  in  the  town  or  city,  is  given  in  general  terms,  just 
as  the  authority  to  make  other  contracts  is  given.  •  •  • 
It  may  be  that  instances  will  occur  when  the  authority  to 
employ  teachers  and  superintendents  in  advance  of  the  in- 
coming of  a  new  member  of  the  board  may  be  abused,  but 
the  possibility  is  not  very  great,  as  but  one  member  goes  out 
at  a  time.  But  the  fact  that  the  authority  may  be  abused,  is 
not  a  sufficient  reason  for  holding  that  it  does  not  exist.  On 
the  other  hand,  desirable  teachers  and  superintendents  might 
be  lost  to  the  schools,  if  the  board  were  not  authorized  to 
employ  them  until  after  the  election  in  June," 

Appellee  relies  mainly  on  Board,  etc,  v.  Taylor  (1890), 
123  Ind.  148,  23  N.  E.  752,  7  L.  R.  A.  160.  In  that  case 
the  contract  of  the  board  of  commissioners  with  certain  at- 
torneys to  serve  the  board  for  a  term  of  three  years  was 
held  invalid  as  being  against  public  policy  and  for  the  rea- 
son that  the  members  of  the  board  did  not  have  power  to 
bind  their  successors  in  ofiSce  by  such  contract.  This  case 
was  discussed  in  Board,  etc.,  v.  Shields,  supra,  and  held  not 
to  be  controlling  in  that  case,  and  among  the  reasons  given 
for  so  holding  it  was  said:  **The  relations  existing  between 
an  attorney  and  his  client  are  unlike  those  ordinarily  exist- 
ing between  employer  and  employe.  They  are  of  an  intimate 
and  confidential  character.  The  attorney,  instead  of  acting 
mider  the  direction  and  instruction  of  his  client,  is  himself 
largely  the  adviser  and  instructor.  One  of  the  principal 
duties  imposed  upon  him  by  his  employment  is  to  advise  as 
to  the  law.  There  is,  therefore,  much  reason  in  holding  that 
the  board,  as  personally  constituted,  should  be  at  all  times 
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free  to  select  its  own  confidential  legal  adviser/'  If  the 
Taylor  case  was  not  controlling  in  the  Shields  case,  it  is  not 
in  the  one  at  bar. 

Counsel  for  appellee  also  refer  to  the  act  of  1893  (Acts 
1893  p.  34,  §6593  Bums  1908)  making  it  unlawful  for  a 
township  trustee  to  hire  a  teacher  whose  services  under  such 
employment  do  not  begin  before  the  expiration  of  the  term 
of  ofifice  of  the  trustee,  and  insists  that  this  statute  indicates 
the  policy  in  such  matters,  and  tends  to  show  that  the  con- 
tract in  the  case  at  bar  is  against  public  policy. 

The  fact  that  the  act  is  limited  to  township  trustees  is, 
however,  significant  in  view  of  the  general  and  growing 
custom  in  the  larger  cities  of  this  State  to  employ  school  su- 
perintendents for  a  term  of  years.  The  statute  governing  the 
employment  in  this  case  confers  the  power  without  limita- 
tion, and  the  later  act,  limited  as  it  is,  in  so  far  as  it  has  any 
effect  on  the  question  of  public  policy,  tends  to  indicate  a 
different  policy  in  relation  to  city  school  superintendents, 
or  at  least  in  a  negative  sense  evidences  the  legislative  in- 
tention to  leave  undisturbed  the  power  conferred  by  the  stat- 
ute we  are  considering. 

Courts  cannot  arbitrarily  declare  a  contract  void  on  the 

theory  that  it  is  against  public  policy.    Where  the  jwwer  to 

make  the  contract  is  given  by  statute,  the  reasons  for 

2.  so  declaring  it  void  should  clearly  appear  before  the 
court  is  warranted  in  so  deciding.     In  determining 

the  question  of  public  policy,  the  courts  look  first  to  legisla- 
tive declarations,  if  any,  and  secondly,  to  judicial  in- 

3.  terpretation,  where  available.    Picket  PuUishing  Co. 
V.  Board,  etc,  (1907),  36  Mont.  188,  92  Pac.  524,  122 

Am.  St.  352,  357, 13  L.  R.  A.  (N.  S.)  1115, 12  Ann.  Cas.  986. 

In  so  far  as  our  legislature  has  indicated  any  policy, 

1.    it  is  to  leave  the  term  of  the  employment  of  city  school 

superintendents  to  the  sound  discretion  and  judgment 

of  the  school  trustees. 

Other  cases  in  our  own  State  tend  to  sustain  the  view  that 
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the  contract  in  question  is  not  against  public  policy  nor  want- 
ing in  statntory  authority'.    School  Town  of  Milford  v.  Zeig- 
ler  (1891),  1  Ind.  App.  138,  27  N:  E.  122;  Jackson  School 
Toumship  V.  Shera  (1893),  8  Ind.  App.  330,  35  N.  E.  842; 
Bombech  v.  SiaU,  ex  rel,  (1904),  33  Ind  App.  609,  71  N. 
E,  916. 

The  decided  weight  of  authority  outside  our  own  State  is 

to  the  effect  that  such  contracts  are  not  against  public  policy. 

Cases  to  the  contrary  are  generally  distinguishable  by  the 

different  provisions  of  the  statute  considered.  Oates  v.  School 

Bist,  etc.  (1890),  53  Ark.  468,  14  S.  W.  656,  10  L.  R.  A 

186;  Picket  Publishing  Co.  v.  Board,  etc.,  supra;  Taylor  v. 

School  Dist.,  etc.  (1897),  16  Wash.  365,  47  Pac.  758;  Cold- 

well  V.  School  Dist.,  etc.  (1893),  55  Fed.  372;  Ward  v. 

Board,  etc.  (1905),  138  Fed.  372,  70  C.  C.  A  512;  Wait  V. 

Bay  (1876),  67  N.  Y.  36;  Farrell  v.  School  Dist.,  etc. 

(1893),  98  Mich.  43,  56  N.  W.  1053;  Chittenden  v.  School 

Dist.,  etc.  (1884),  56  Vt.  551;  Wilson  v.  East  Bridgeport 

School  Dist.,  etc.  (1869),  36  Conn.  280. 

In  Wait  Y.  Bay,  supra,  it  was  said  with  reference  to  a 
statute  similar  to  ours:  *'This  power  is  general  and  unlim- 
ited. If  it  had  been  intended  that  the  contracts  which  they 
are  authorized  to  make  should  not  extend  beyond  their  term 
of  office,  this  general  language  would  have  been  limited.'' 

In  Caldwell  v.  School  Dist.,  etc.,  supra,  it  was  said,  in 
substance,  that  where  the  term  of  such  employment  is  not 
limited  by  statute,  no  principle  of  public  policy  prohibits 
the  making  of  a  contract  similar  to  the  one  before  us. 

Any  fact  or  circumstance  that  would  indicate  an  abuse  of 
discretion  on  the  part  of  the  board,  unfair  dealing,  fraud  or 
collusion  for  the  purpose  of  doing  something  detrimental  to 
the  interests  of  the  schools,  might  be  used  effectively  in  a 
proper  case  to  terminate  an  employment ;  but  the  pos- 
4.    sibility  of  abuse,  as  stated  in  several  of  the  cases  al- 
ready cited,  does  not  give  a  sufficient  reason  for  deny- 
Vou  50—17 
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ing  the  authority  to  make  such  contract  under  a  statute  con- 
ferring the  power  so  to  do,  without  limitation,  nor  does  it 
show  that  such  contracts  are  against  public  policy. 

For  rcaaons  already  stated,  we  conclude  that  the  trial 
court  erred  in  sustaining  the  demurrer  to  appellant's  com- 
plaint. 

The  judgment  is  therefore  reversed,  with  instructions  to 
the  lower  court  to  overrule  the  demurrer  to  the  complaint, 
and  for  further  proceedings  in  accordance  with  this  opinion. 

XoTE.— Reported  In  98  N.  E.  153.  See,  also,  under  (1)  35  Cyc. 
1079;  (2,  3)  9  Cyc.  482;  (4)  9  Cyc.  482;  35  Cyc.  1079.  As  to  con- 
tracts against  pubUe  policy,  see  93  Am.  St  905.  The  authorities 
on  the  power  of  a  board  to  appoint  superintendents  or  teachers 
for  terms  extending  beyond  Its  own  term  are  discussed  in  a  note 
in  29  L.  R.  A.  (N.  S.)  657. 


Myers  v.  Winona  Interurban  Railway  Company. 

[No.  8,209.     Filed  April  19,  1912,] 

1.  TiHE. — Computation, — Exclusion  of  Sunday. — Time  for  Filing 
Briefs,— The  provisions  of  §1350  Burns  1908,  §1280  R.  S.  IcSSl, 
for  computing  the  time  within  which  an  act  is  to  be  done  and 
providing  that  if  the  last  day  be  Sunday,  it  shall  be  excluded, 
apply  to  the  time  for  filing  briefs,    p.  259. 

2.  Time.— Comptt«a^ion.—*To."—"rt7/."—**C7nfi7."— When  the  word 
"to"  is  used  as  a  conjunction.  It  Is  synonymous  with  "till"  or 
"until,"  and  where  the  time  for  doing  a  thing  is  "to"  a  certain 
day  such  day  is  not  included,    p.  259. 

3.  Appeal. — Briefs, — Time  for  Filing, — Dismissal, — Where  appel- 
lant procured  an  extension  of  time  for  filing  briefs  to  March  3, 
the  filing,  of  such  briefs  after  March  2  was  not  in  time,  and 
authorized  a  dismissal  of  the  appeaL    p.  260. 

From  Miami  Circuit  Court;  Joseph  N,  Tillett,  Judge. 

Action  by  Edward  A.  Myers  against  The  Winona  Inter- 
urban Railway  Company.  From  a  judgment  for  defendant, 
the  plaintiff  appeals.    Dismissed, 

Cox  iSk  Andrews,  Mountz  &  Brinkerhoff,  for  appellant. 
Loveland  cfe  Sollitt,  Frazer  &  Frazer,  {or  appellee. 
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iDiMS,  J. — ^A  motion  to  dismiss  this  appeal  has  been  filed 
bj  appellee,  on  the  ground  that  appellant  did  not  file  his 
brief  within  the  time  fixed  by  the  court.    The  record  shows 
that  this  cause  \v^as  submitted  on  December  14,  1911,  and 
the  sixty  days  alloived  for  filing  appellant's  brief  expired 
Mraary  11, 1912.     On  February  6, 1912,  appellant  filed  his 
petition  asking  that  he  be  given  twenty  days  additional  time 
for  filing  said  brief.     The  petition  was  granted,  and  the 
court  noted  thereon  **Time  extended  to  March  3rd,  1912." 
The  brief  was  filed  with  the  clerk  of  this  court  on 
1.    March  4,  1912.    March  3  was  Sunday,  and  under  the 
statute   (§1350  Bums  1908,  §1280  R.  S.  1881)   for 
computing  time  within  which  an  act  is  to  be  done,  it  is  pro- 
vided that  if  the  last  day  be  Sunday  it  shall  be  excluded. 
This  statute  has  been  held  to  apply  to  the  time  for  filing 
briefs.    Hogue  v.  McClintock  (1881),  76  Ind.  205. 
But  we  do  not  think  that  the  statute  necessarily  applies 
to  the  question  presented  by  the  motion  before  us. 
2.    It  will  be  observed  that  the  time  for  filing  appel- 
lant's brief  was  extended  "to"  March  3. 
In  Oarden  City  v.  Merchants,  etc.,  Bank  (1899),  8  Kan. 
App.  785,  60  Pac.  823,  it  was  held  that  where  time  was  ex- 
tended to  March  22,  the  time  given  expires  at  midnight  on 
March  21.    The  court  said:    ''While  it  cannot  be  said  that 
'to'  has  any  settled  legal  meaning,  it  is  generally  defined  to 
be  a  word  of  exclusion,  unless,  by  necessary  implication,  it 
must  be  held  to  be  used  in  an  inclusive  sense.    We  think  that 
in  the  connection  in  which  it  is  used  in  the  order,  it  has  the 
same  meaning  as  'till'  or  'until.'  "    8  Words  and  Phrases 
6985. 

In  People,  ex  rcL,  v.  Robertson  (1862),  39  Barb.  9,  it  was 
held  that  a  lease  given  to  May  1  would  expire  on  April  30, 
at  12  o'clock  midnight. 

When  the  word  "to"  is  used  as  a  conjunction,  it  is  synony- 
mous with  "till"  or  "until."    Century  Dictionary. 
Time  until  a  day  named  does  not  include  that  day.  EsheU 
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man  v.  Siiyder  (1882),  82  Ind.  498;  Erb  v.  Moak  (1881), 
78  Ind.  569. 

In  DeHaven  v.  DeHaven  (1874),  46  Ind.  296,  it  waa  held 
that  where  time  was  given  till  the  next  tenn  of  court  in 
which  to  file  the  bill  of  exceptions,  the  time  given  did  not 
include  the  time  during  the  next  term  nor  any  part  of  it. 
See,  also,  Corbin  v.  Ketcham  (1882),  87  Ind.  138. 

Where  time  has  been  given  until  a  day  named  to  file  a 
bill  of  exceptions,  the  day  named  is  not  within  the  time 
fixed  for  the  filing.  Hartman  v.  Biggenberg  (1889),  119 
Ind.  72,  76,  21  N.  E.  464. 

**In  the  case  of  Newby  v.  Rogers  [1872]  40  Ind.  9,  it  is 
held  that  where  a  party  has  from  a  certain  day  to  a  certain 
other  day  to  perform  the  act,  both  such  days  are  excluded." 
Cheek  v.  Preston  (1905),  34  Ind.  App.  343,  345,  72  N.  E. 
1048. 

In  this  case  the  fact  that  March  3  was  Sunday  is  not  im- 
portant, as  it  is  clear,  under  our  decisions,  that  March  3  was 
excluded  in  the  order  extending  the  time  for  filing 

3.  appellant's  brief.  The  last  day  on  which  the  brief 
could  have  been  filed,  under  the  rules,  was  March  2, 
and  the  filing  two  days  later  was  not  in  time. 

Appeal  dismissed. 

Note.— Reported  In  08  N  B.  131.  See,  also,  under  (1)  38  Cyc. 
330;  (2)  38  Cyc.  317,  356;  (3)  2  Qyc  1020.  As  to  the  meaning  of 
"to"  In  the  computation  of  time,  see  2  Ann.  Oas.  518.  As  to  the 
definitions  of  "until,"  "within,"  "before,"  *to/'  and  ••forthwith," 
respectively,  see  78  Am.  St  386. 


Cronin  v.  Keesling  et  al, 

[No.  7,590.    Filed  April  23,  1912.] 

1,  Ah»eal. — Matters  Not  Apparent  of  Record.— Instructions,— 
Where  an  Instruction  complained  of  is  not  in  the  record  it  will 
not  be  noticed  on  appeal,    p.  261. 

2.  Appeal. — Instructions, — Failure  to  Sape  Exceptions. — ^Where  ap- 
pellant falls  to  save  an  exception  to  an  instruction  at  the  time 
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It  is  given,  the  giving  of  such  instruction  is  not  a  canse  for  a 
new  trial  and  no  question  can  be  presented  thereon  for  review 
onappeal.    p. 262. 

a  AjpVKAL.—Jnstructiana.'^ntHO  BrougM  Into  IZecord.— Where  in- 
stractions  are  In  writing,  they  should  be  brought  into  the  record 
either  by  filing  with  the  clerk  as  provided  by  statute,  or  by 
filing  a  bill  of  exceptions  containing  the  same,  and  if  they  were 
given  orally  they  should  be  brought  into  the  record  by  a  bill  of 
exceptions,  or  by  having  them  i^uced  to  writing,  signed  by  the 
judge  and  filed  with  the  clerk  before  the  dose  of  the  term,  as 
provided  by  §561  Bums  1908,  Acts  1907  p.  652.    p.  262. 

i,  Afpeax. — Record, — Revieiv. — To  warrant  a  reversal  on  appeal 
the  record  must  affirmatively  disclose  error,    p.  262. 

Prom  White  Circuit  Court ;  Charles  W.  Hartley,  Special 
Judge. 

Action  by  Bessie  Cronin  against  Arthur  R.  Keesling  and 
ethers.  From  a  judgment  for  defendant,  the  plaintiff  ap- 
peals.  Affirmed. 

Bessie  Cronin,  in  pro.  per.,  for  appellant 
McConnell,  Jenkines,  Jenkines  df  Stuart,  Lairy  &  Ma- 
honey,  for  appellees. 

Adams,  J. — ^Action  for  libel  against  appellees  as  publish- 
ers of  the  Logansport  Journal.  The  only  error  assigned  is 
that ' '  the  court  erred  in  refusing  to  grant  appellant  a  new 
triaL'' 

Assuming,  without  deciding,  that  this  assignment  is  equiv- 
alent to  charging  that  the  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial,  we  find  the  only  cause  for  a 
new  trial  assigned  in  the  motion  and  argued  in  appellant's 
brief  is  that  "the  court  erred  in  giving  instruction  to  the 
jury  to  return  a  verdict  for  the  defendants." 

This  instruction  is  not  in  the  record,  and  the  only  refer- 
ence thereto  is  in  the  order-book  entry  set  out  in  the  tran- 
script, showing  that  the  court  instructed  the  jury  to 

1.  return  a  verdict  for  defendants.  Instructions  not 
properly  in  the  record  will  not  be  noticed  on  appeal. 
Voocfa  V.  Matlock  (1898),  19  Ind.  App.  364,  48  N.  B.  384. 
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Again,  it  does  not  appear  whether  tlie  instruction  direct- 
ing a  verdict  in  favor  of  defendants  was  oral  or  in  writing, 
and  it  does  not  appear  that  appellant  took  any  ex- 

2.  ception.    Listructions  must  be  excepted  to  in  order  to 
be  a  cause  for  a  new  trial.    Port  Huron  Engine,  etc., 

Co.  V.  Smith  (1898),  21  Ind.  App.  233,  52  N.  E.  106. 

In  order  to  present  any  question  for  review  on  appeal,  it 

is  necessaiy  that  the  party  appealing  should  have  saved  an 

exception  to  the  instruction  at  the  time  it  was  given.    If  the 

instruction   was   in   writing,   it   should   have    been 

3.  brought  into  the  record  either  by  filing  with  the  clerk 
as  provided  by  statute,  or  by  filing  a  bill  of  excei)- 

tions  containing  the  instraction.  If  the  instruction  was  oral, 
it  should  have  been  brought  into  the  record  by  a  bill  of  ex- 
ceptions. Oral  instnictions  may  also  be  brought  into  the 
record  under  §561  Bums  1908,  Acts  1907  p.  652,  by  having 
them  reduced  to  writing,  signed  by  the  judge,  and  filed  with 
the  clerk  before  the  close  of  the  term,  and  exceptions  may 
then  be  taken.  Strong  v.  Boss  (1905),  36  Ind*  App.  174,  75 
N.  E.  291. 

To  warrant  a  reversal  on  appeal,  the  record  must  affirma- 
tively disclose  error.    In  this  case  the  instruction  complained 
of  is  not  in  the  record,  and  it  does  not  appear  that 

4.  any  exception  was  saved  to  the  giving  of  said  instruc- 
tion.   There  was,  therefore,  no  question  presented  for 

decision  by  this  court.  White  v.  Sun  Publishing  Co.  (1905), 
164  Ind.  426,  429,  73  N.  E.  890;  Jenkins  v.  Wilson  (1895), 
140  Ind.  544,  547,  40  N.  E.  39. 

The  judgment  is  affirmed. 

Lairy,  J.,  not  participating. 

NoTR— Reported  in  98  N.  E.  30a  See,  also,  under  (1)3  C?yc.  170, 
176;  (2)  2  Cyc.  724;  (3)  2  Cyc.  1066;  (4)  3  Cyc.  275.  As  to 
waiver  of  error  by  failure  to  except  to  tostruction  when  given,  see 
09  Am.  Dec  1S2L 
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Cronin  v.  Logansport  Daily  Reporter 

Company  et  al. 

[No.  7,591.    Filed  April  23,  1912.] 

t  Affeal. — Assignment  of  Errors, — Overruling  Motion  for  Con- 
tinuance.— ^The  overruling  of  a  motion  for  a  continuance  is  cause 
for  a  new  trial,  but  cannot  be  made  an  independent  assignment 
of  error,  and  when  so  assigned  no  question  is  presented,    p.  263. 

2.  Appeal.  Briefs, — Waiver  of  Error, — Alleged  error  in  overrul- 
ing a  motion  to  reinstate  a  cause  is  waived  by  failing  to  set  out 
the  motion  or  its  substance  in  appellants  brief  and  failing  to 
state  any  point  or  proposition  of  law  thereon  or  to  cite  any* 
authority  in  support  thereof,    p.  2G3. 

From  White  Circuit  Court ;  Charles  W.  Hanley,  Special 
Judge. 

Action  by  Bessie  Cronin  against  the  Logansport  Daily  Re- 
porter Company  and  others.  From  a  judgment  for  defend- 
ants, the  plaintiff  appeals.    Affirmed. 

Bessie  Cronin,  in  pro.  per.,  for  appellant. 

Joseph  T.  TomUnson  and  Oeorge  A.  Oamble,  for  appellees. 

Adams,  J. — The  errors  assigned  and  relied  on  for  reversal 
in  this  cause  are  that  the  court  erred  (1)  in  overruling  ap- 
pellant's motion  for  a  continuance,  and  (2)  in  overruling 
appellant's  motion  to  reinstate  said  cause. 

The  overruling  of  a  motion  for  a  continuance  is  cause  for 

a  new  trial,  but  cannot  be  made  an  independent  assignment 

or  error,  and  when  so  assigned,  no  question  is  pre- 

1.  sented.     Arbuckle  v.  McCoy   (1876),  53   Ind.   63; 
Westerfield  v.  Spencer  (1878),  61  Ind.  339;  Hutts  v. 

Shoaf  (1882),  88  Ind.  395. 

Appellant  has  waived  the  second  specification  of  error,  by 

failing  to  set  out  in  her  brief  the  motion  to  reinstate,  or  the 

substance  thereof.    She  has  also  failed  to  state  any 

2.  point  or  proposition  of  law,  and  has  cited  no  author- 
ity supporting  this  specification  of  error.     Pitts- 
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lurgh,  etc.,  R.  Co,  v.  CoUins  (1907),  168  Ind.  467,  472,  80 
N.  E.  415. 

There  being  no  question  presented  for  decision  by  this 
court,  the  jud^^ment  is  affirmed. 

Lairy,  J.,  not  participating. 

Note.— Reported  In  98  N.  E.  303.  See,  also,  under  (1)  2  Qya 
999;  (2)  2  Cyc.  1014.  As  to  when  denial  of  motion  for  a  contlnn- 
ance  Is  error,  see  47  Am.  Dec.  lOL 


Bennett  v.  Chicago,  Indianapolis  and  Louisville 

Railway  Company, 

[No.  7,884.    rUed  April  23,  1912.] 

1.  Tbial. — InstructionB. — Peremptory. — Evidence, — ^Where  there  Is 
some  evidence  in  support  of  every  material  allegation  of  the  com- 
plaint, It  is  error  to  direct  a  verdict  for  defendant    p.  265. 

2.  Trial. — Instructions, — Peremptory, — Consideration  of  Evidence, 
•»In  passing  on  a  motion  to  direct  a  veriict,  the  court  cannot 
weigh  the  evidence,  but  must  consider  only  the  evidence  favor- 
able to  the  party  against  whom  the  Instruction  is  aslsed,  and  treat 
all  facts  as  true  which  such  evidence  tends  to  establish^  and 
indulge  in  his  favor  every  inference  which  the  jury  might  reason- 
ably draw.    p.  266. 

3.  Appeal. — Assignment  of  Error  in  Giving  Peremptory  Instruc- 
tions,— Briefs, — 8ufflciency,-^The  rule  requiring  appellant  to  set 
out  in  his  brief  a  condensed  recital  of  the  evidence  in  narrative 
form,  where  the  sufficiency  of  the  evidence  to  sustain  the  verdict 
is  questioned,  does  not  apply  where  he  seeks  a  reversal  on  the 
ground  that  it  was  error  to  direct  the  verdict,  in  which  case  he 
need  only  set  out  enough  of  the  evidence  to  show  that  th^e  is 
some  evidence  tending  to  prove  every  material  averment  of  his 
pleading,    p.  266. 

4.  Apteaz,— Assignment  of  Error  in  Giving  Peremptory  Inatruo- 
tions. — Briefs. — Presumptions, — ^Where  appellant  seeks  a  reversal 
on  the  ground  of  alleged  error  in  directing  a  verdict,  it  will  be 
presumed  that  he  has  set  forth  in  his  brief  all  of  the  evidence  in 
his  favor,    p.  267. 

5.  Master  and  Servant. — Injury  to  Servant, — Action, — Evidence, 
— Sufficiency, — ^Where  the  complaint.  In  an  action  against  a  rail- 
road company  for  the  wrongful  death  of  an  employe,  alleged  that 
defendant  was  negligent  in  constructing  its  main  track  and  side- 
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track  too  cloee  together  and  in  placing  looee  gravel  between  them, 
in  placing  cars  on  the  side-track,  and  in  using  an  oil  lamp  as  a 
headlight  on  the  engine  of  its  passenger-train,  evidence  showing 
that  the  decedent,  who  was  a  brakeman  on  defendant's  freight- 
train,  after  being  ordered  to  flag  the  passenger-train,  was  found 
to  have  been  struck  and  killed  by  the  passenger-train,  but  which 
failed  in  any  way  to  show  that  his  death  was  caused  by  reason  of 
either  of  the  alleged  negligent  acts  of  the  defendant,  was  not 
sufiBcient  to  sustain  a  verdict  in  favor  of  the  plaintifC  and  a 
directed  verdict  for  defendant  was  proper,    p.  267. 

From  Lawrence  Circuit  Court;  James  B.  Wilson,  Judge. 

Action  by  John  Bennett  against  The  Chicago,  Indianapo- 
lis and  Louisville  Railway  Company.  From  a  judgment  for 
defendant,  the  plaintiff  appeals.    Affirmed. 

Miers  &  Corr,  for  appellant. 

Brooks  &  Brooks,  E.  C.  Field  and  H.  R,  Kurrie,  for  ap- 
pellee. 

Lairy,  J. — ^This  action  was  brought  by  appellant  to  recov- 
er from  appellee  damages  on  account  of  the  death  of  his 
minor  son,  John  C.  Bennett,  who,  as  alleged  in  the  com- 
plaint, was  employed  by  appellee  as  a  brakeman  on  one  of 
its  trains,  and  while  so  employed  was  killed  through  the 
negligence  of  appellee.  Issues  were  formed,  and  the  cause 
submitted  to  a  jury  for  trial,  and,  after  the  evidence  on  the 
part  of  appellant  had  been  introduced,  the  jury,  acting  un- 
der a  peremptory  instruction  from  the  court,  returned  a  ver- 
dict in  favor  of  appellee.  Appellant  objected  and  excepted 
to  the  action  of  the  court  in  giving  this  peremptory  instruc- 
tion, and  saved  the  exception  by  a  proper  bill.  A  motion  for 
a  new  trial  was  filed,  on  the  sole  ground  that  the  court  erred 
in  giving  this  instruction.  This  motion  was  overruled,  and 
such  ruling  is  assigned  as  error  on  appeal,  and  presents  the 
only  question  for  decision. 

It  18  claimed  on  behalf  of  appellant  that  some  evidence 
was  introduced  at  the  trial  in  support  of  every  ma- 

1.  terial  allegation  of  his  complaint.  If  this  is  true,  the 
court  erred  in  directing  a  verdict  in  favor  of  appellee. 
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In  passing  on  such  a  motion,  the  court  cannot  weigh  the 

evidence;   but  it  must  consider  only  the  evidence  which  is 

favorable  to  plaintiff,  and  exclude  from  consideration  all 

evidence  in  conflict  therewith.    It  must  treat  all  facts 

2.  as  true  which  the  evidence  most  favorable  to  appellant 
tends  to  establish,  and  must  indulge  in  favor  of  ap- 
pellant every  inference  which  the  jury  might  reasonably 
draw.  Howard  v.  hidianapolis  St.  R.  Co.  (1902),  29  Ind. 
App.  514,  64  N.  E.  890;  Curryer  v.  Oliver  (1901),  27  Ind. 
App.  424,  60  N.  E.  364,  61  N.  E.  593 ;  Hall  v.  Terre  Haute 
Electric  Co.  (1906),  38  Ind.  App.  43,  76  N.  E.  334. 

Appellant's  brief  does  not  contain  a  condensed  recital  of 
the  entire  evidence  in  narrative  form,  but  it  contains  a  state- 
ment of  only  such  part  of  the  evidence  as  in  the  opin- 

3.  ion  of  appellant  is  favorable  to  him,  and  tends  to  sup- 
port the  allegations  of  his  complaint.    Appellee  claims 

that  this  is  not  a  compliance  with  the  provisions  of  rule 
twenty-two,  requiring  that  the  evidence  in  narrative  form 
shall  be  set  out  in  the  brief  of  appellant  in  case  the  insuffi- 
ciency of  the  evidence  to  sustain  the  verdict  is  presented  by 
assignment  of  error.  This  point  is  not  well  taken.  In  this 
case,  the  question  of  the  insufficiency  of  the  evidence  to  sus- 
tain the  verdict  is  not  raised  by  any  assignment  of  errors.  In 
cases  where  a  jury  returns  a  verdict  on  a  consideration  of 
the  evidence,  and  appellant  seeks  a  reversal  on  the  insuffi- 
ciency of  the  evidence,  it  is  necessary  for  him  to  show  that 
there  is  a  total  want  of  evidence  to  sustain  the  verdict  on 
some  material  point;  but  in  a  case  where  the  court  has 
directed  a  verdict  in  favor  of  defendant,  and  has  thus  taken 
from  the  jury  the  consideration  of  the  evidence,  and  appel- 
lant seeks  to  reverse  the  case  on  the  ground  that  it  was  error 
to  direct  the  verdict,  he  need  only  show  that  there  was  some 
competent  evidence  introduced  at  the  trial  tending  to  prove 
every  material  allegation  of  the  complaint.  In  the  former 
case,  the  brief  must  contain  a  recital  of  the  substance  of  the 
entire  evidence  in  order  to  comply  with  rule  twenty-two.    If 
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any  evidence  was  omitted,  it  would  be  presumed,  in  favor 
of  the  judgment,  that  the  part  so  omitted  sustained  the  ver- 
dict. In  the  latter  case,  however,  appellant  need  onl^  set  out 
enough  of  the  evidence  to  show  that  there  is  some  evidence 
tending  to  prove  every  material  averment  of  the  complaint. 
If  this  is  done,  the  error  becomes  apparent,  and  other  evi- 
dence of  a  contradictory  character  cannot  affect  the  ques- 
tion. 

The  complaint  alleges  that  defendant  was  negligent  in  con- 
structing its  main  track  and  its  side-track  too  close  together 
on  a  curve ;  that  it  had  negligently  placed  box-cars  on  the 
side-track,  and  that  it  had  negligently  placed  loose  gravel 
between  the  main  track  and  the  side-track;  that  the  head- 
hght  of  the  engine  of  train  No.  4  was  a  coal-oil  lamp,  in- 
stead of  an  electric  light  such  as  is  commonly  used ;  and  that 
there  were  obstructions  in  the  neighborhood  of  the  curve 
which  prevented  plaintiff's  son  from  observing  the  approach 
of  the  train.  It  is  also  averred  that  the  engine  drawing  the 
train  on  which  plaintiff's  son  was  employed  was  defective, 
and  failed  to  make  steam,  and  that  it  went  dead  on  the  track; 
that  the  conductor  ordered  plaintiff's  son  to  go  forward  and 
flag  No.  4;  that  the  order  given  him  by  the  conductor  was 
one  to  which  plaintiff's  son  was  required  to  conform,  and 
that  while  he  was  endeavoring  to  flag  said  train,  he  was 
killed  by  reason  of  the  alleged  negligence  of  defendant. 

It  is  to  be  presumed  that  appellant  has  set  forth  in 

4.  his  brief  all  the  evidence  favorable  to  him  on  the  sub- 
ject of  the  alleged  negligence  of  appellee.    "We  are  not 

required  to  search  the  record  to  discover  other  evidence  in  his 
favor  tending  to  prove  negligence. 

The  evidence  set  forth  by  appellant  as  being  favorable  to 

him,  tending  to  prove  the  allegations  in  the  complaint,  is, 

substantially,   as   follows:     Appellant's   son  was  a 

5.  brakeman  in  the  employ  of  appellee,  and  was,  on  the 
night  that  he  was  killed,  working  on  a  freight-train. 

The  train  was  going  south,  and  was  to  meet  the  night  north- 
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bound  passenger-train,  No.  4,  at  Cloverdale.  The  engine  of 
the  freip:ht-train  began  leaking,  and  failed  for  steam  and 
water,  and  appellant's  son  was  instructed  by  his  conductor 
to  go  ahead  and  flag  No.  4.  The  conductor  followed  him 
towards  Cloverdale,  and  found  that  he  had  been  struck  by- 
No.  4,  and  killed.  At  the  point  where  the  body  was  found 
there  was  a  very  sharp  curve  in  the  main  track,  and  along 
the  east  side  of  the  main  track  there  was  a  side-track,  on 
which,  at  the  time  of  the  accident,  stood  several  box-caxs. 
Immediately  east  of  the  side-track  at  this  point  was  a  mill 
or  elevator,  and  other  buildings,  and  if  there  was  a  headlight 
on  the  approaching  train  it  could  not  have  been  seen  to 
exceed  250  feet  towards  the  south.  The  distance  from  the 
center  of  the  main  track  to  the  center  of  the  side-track  was 
about  eleven  feet.  The  box-cars  projected  over  the  rails  of 
the  side-track  two  feet,  and  the  length  of  the  pilot  or  dead- 
wood  of  the  engine  of  train  No.  4  was  nine  feet  and  two 
inches.  The  side-track  appeared  to  be  about  one  foot  lower 
than  the  main  track,  and  the  space  between  them  was  cov- 
ered with  rough  gravel. 

The  evidence  set  out  fails  to  show  that  the  death  of  appel- 
lant's son  was  caused  by  reason  of  the  fact  that  the  side- 
track was  constructed  in  too  close  proximity  to  the  main 
track.  It  shows  that  the  distance  from  the  center  of  the 
main  track  to  the  center  of  the  side-track  was  about  eleven 
feet,  but  it  does  not  show  that  sxich  proximity  was  unusual 
in  the  construction  of  railway  sidings,  or  that  it  was  danger- 
ous in  the  ordinary  operation  of  railroads.  The  evidence  set 
out  does  not  show  that  the  person  killed  was  between  the 
main  track  and  the  box-cars  on  the  siding  at  the  time  he  was 
struck,  nor  that  he  was  endeavoring  to  escape  from  the  main 
track  in  that  direction,  and  was  prevented  from  so  doing  by 
reason  of  the  proximity  of  said  box-cars.  It  is  not  disclosed 
by  the  evidence  that  the  loose  gravel  in  anyway  caused  the 
injury,  or  that  the  defective  headlight,  or  the  obstructions 
along  the  track,  prevented  appellant's  son  from  observing 
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the  approach  of  the  train  until  too  late  to  avoid  the  injury. 
On  the  other  hand,  it  shows  that  the  headlight  could  be  seen 
for  a  distance  of  250  feet.  The  evidence  was  not  sufficient  to 
sustain  a  verdict  in  favor  of  appellant,  and  the  trial  court 
did  not  err  in  directing  a  verdict  for  appellee. 
Judgment  affirmed. 

Note.— Reported  in  98  N.  E.  192.  See,  also,  under  (1)  38  Cyc. 
1576;  (2)  as  Cyc.  1586;  (4)  3  Cyc.  300;  (5)  26  Cyc.  1442.  For  a 
discussion  of  tlie  duty  and  Habllity  of  a  railroad  company  to  a  train 
employe  sent  out  to  flag  an  approaciiing  train,  see  18  Ann.  Cas.  1143, 
As  to  the  propriety  of  a  court's  instructing  the  Jury  on  matters  of 
fact,  see  14  Aul  St  36. 


St.  Clair  v.  Princeton  Coal  Mining  Company. 

[No.  7,577.    Filed  April  24,  1912.1 

1.  Appeal. — Hannlesa  Error, — Instructions. — ^The  giving  of  an 
erroneous  instruction,  or  the  refusal  to  give  one  which  Is  proper 
and  applicable,  is  not  reyerslble  error  where  it  clearly  appears 
from  the  record  that  no  harm  has  resulted  to  the  complaining 
party,    p.  271. 

2.  Appeal. — Harmless  Error, — Instructions, — Answers  to  Interrog- 
atories,— In  an  action  by  plain tiflf  to  recover  for  the  death  of  her 
husband  while  employed  in  defendant's  coal  mine,  where  the 
answers  of  the  Jury  to  interrogatories  showed  conclusively  that 
decedent  was  guilty  of  n^ligence  proximately  contributing  to  his 
death,  instructions  were  harmless  which  could  have  had  no  influ- 
ence on  the  findings  of  the  Jury  on  the  subject  of  contributory 
negligence,  although  the  giving  of  such  instructions  would  have 
been  reversible  error  in  the  absence  of  such  findings,    p.  271. 

3.  Appeal. — Briefs. — Instructions, — Waiver, — Error  predicated  on 
the  refusal  of  an  instruction  is  waived  where  such  instruction  is 
not  set  out  in  appellant's  brief,  and  no  ground  of  error  is  pointed 
out  or  suggested,    p.  277. 

4.  Appeal. —  Review. —  Answers  to  Interrogatories. —  Verdict, — 
Where  the  verdict  and  the  answers  to  the  interrogatories  were 
not  without  some  evidence  for  their  support,  a  cause  will  not  be 
reversed  on  the  grounds  that  the  verdict  is  not  sustained  by 
snflicient  evidence  and  that  it  is  contrary  to  law.    p.  277. 

5.  Appeal. — Revieir. — Presumptions. — ^Where  it  affirmatively  ap- 
pears that  any  error  disclosed  by  the  record  was  not  harmful  to 
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appellant,  every  presumption  will  be  Indulged  in  favor  of  tbe 
Judgment  below,    p.  278. 

Prom  Gibson  Circuit  Court,  Herdis  Clements,  Judge. 

Action  by  Anna  St.  Clair  against  the  Princeton  Coal  Min- 
ing Company.  Prom  a  judgment  for  defendant,  the  plain- 
tiff appeals.    Affirmed. 

R,  W.  Armstrong  and  Thomas  Duncan,  for  appellant. 
Lucius  C.  Embree  and  Morton  C.  Embree,  for  appellee. 

HoTTEL,  J. — This  was  an  action  by  appellant,  as  widow  of 
McClellan  St.  Clair,  deceased,  for  damages  resulting  to  her 
on  account  of  the  death  of  her  husband  in  appellee's  coal 
mine. 

The  husband's  death  is  alleged  to  have  been  caused  by  the 
negligence  of  appellee  in  failing  to  perform  a  statutory  duty 
requiring  it  to  sprinkle  the  entries  in  said  mine,  thereby  per- 
mitting the  air  in  the  entries  and  air-passages  therein  to 
become  filled  and  charged  with  fine  explosive  coal  dust, 
which,  it  is  alleged,  was  ignited  and  caused  to  explode  as  a 
result  of  a  windy  and  fiery  shot  of  a  charge  of  blasting  pow- 
der fired  by  decedent  and  another  shot  firer  in  said  mine. 

The  complaint  was  in  two  paragraphs. 

A  demurrer  was  sustained  to  the  first  paragraph  and  over- 
ruled to  the  second  paragraph^  with  exceptions  to  each  rul- 
ing. An  answer  in  general  denial  closed  the  issues.  A  trial 
by  jury  resulted  in  a  verdict  for  appellee.  With  the  general 
verdict  were  returned  answers  to  149  interrogatories. 

Appellant's  motion  for  new  trial  was  overruled,  and  judg- 
ment rendered  on  the  verdict.  The  ruling  on  this  motion 
presents  the  only  error  assigned  or  urged  by  appellant.  Ap- 
pellee assigns  cross-errors,  but,  in  view  of  the  conclusion 
reached  on  appellant's  assignment,  further  notice  of  the 
cross-assignment  will  be  unnecessary. 

Error  is  predicated  on  numerous  instructions  given,  and 
one  refused,  to  which  our  attention  is  directed  by  appellant's 
brief. 
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It  should  be  stated  in  this  connection  that  appellee  has  set 
out  in  its  brief  the  numerous  interrogatories  answered  by  the 
jury  and  filed  with  its  general  verdict,  and  insists  that  these 
answers  conclusively  show  that  appellant's  deceased  husband 
was  guilty  of  negligence  proximately  contributing  to  his 
death.  These  answers  are  important  in  the  considerations  of 
the  alleged  errors  presented,  and  especially  for  the  purpose 
of  aiding  this  court  in  determining  whether  the  ruling  of 
the  court  in  giving  or  refusing  to  give  any  instruction  on 
which  error  is  predicated  resulted  in  harm  to  appellant. 

It  is  settled  by  statute,  and  by  the  decisions  of  the  Supiseme 

Court  and  this  court,  that  the  giving  of  an  instruction,  even 

though  erroneous,  or  the  refusal  to  give  one  which  is 

1.    proper  and  applicable,  will  not  work  a  reversal  of  the 

ease  where  it  clearly  appears  from  the  record  that  no 

harm  has  resulted  to  the  complaining  party.  §§407,  700, 

Bums  1908,  §§398,  658  R.  S.  1881 ;  Louisville,  etc,  B.  Co.  v. 

V^right  (1888),  115  Ind.  378,  398,  16  N.  E.  144,  17  N.  E. 

584,  7  Am.  St.  432 ;  Hammond,  etc.,  Electric  R.  Co,  v.  An- 

ionia  (1908),  41  Ind.  App.  335,  344,  83  N.  E.  766;  Nichols 

V.  Central  Trust  Co.  (1909),  43  Ind.  App.  64,  69,  86  N.  E. 

878;  Tucker  v.  Boach  (1894),  139  Ind.  275,  277,  278,  38  N. 

E.  822;   American  Car,  etc.,  Co.  v.  Clark  (1904),  32  Ind. 

App.  644,  652,  70  N.  E.  828;  Gilliland  v.  Jones  (1896),  144 

Ind.  662,  666,  43  N.  E.  939,  55  Am.  St.  210 ;  Haxton  v.  Mc 

Claren  (1892),  132  Ind.  235,  247,  31  N.  E.  48;  Indianapolis 

St.  B.  Co.  V.  Schomberg  (1905),  164  Ind.  Ill,  114,  72  N.  E. 

1041. 

We  have  examined  these  answers  with  care,  and  find  that 
they  sustain  the  contention  of  appellee,  in  that  they  show 
conclusively  that  appellant's  deceased  husband  was 
2.    guilty  of  negligence  proximately  contributing  to  his 
death.    These  answers,  on  this  branch  of  the  defense 
alone,  would  have  required  the  court  below,  on  proper  mo- 
tion, to  render  judgment  thereon  for  appellee,  though  the 
general  verdict  had  been  for  appellant. 
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The  interrogatories  and  answers  thereto,  important  on  this 
phase  of  the  case,  are  as  follows : 

**  (17)  Did  not  said  Whitman,  on  or  prior  to  the  7th  day 
of  January,  1908,  in  his  work  of  mining  coal,  drill  and  chaxge 
with  powder  a  shot  in  the  solid  coal  in  said  mine?    A.  ITes. 

(18)  Was  not  the  shot  so  drilled  and  charged  hy  said 
Whitman  fired  on  the  evening  of  the  7th  day  of  January, 
1908 1    A.  Yes. 

(19)  Did  not  said  shot  when  so  fired  fail  to  throw  down 
the  coal  that  was  intended  to  be  thrown  down  by  it?  A- 
Yes, 

(20)  Did  not  said  shot  so  drilled  and  chargod  by  said 
Whitman,  when  fired  on  the  7th  day  of  January,  1908,  blow 
out  at  the  opening  of  the  drill  hole  thereof,  and  make  a  crack 
in  said  coal  extending  from  said  drill  hole?    A.   Yes. 

(21)  Did  not  said  Whitman  re-charge  the  same  shot  on 
the  8th  day  of  January,  1908,  that  had  so  blown  out  and 
cracked  said  coal  on  the  evening  before?    A.   Yes. 

(22)  Did  not  said  McClellan  St.  Clair  and  one  Solomon 
Lawrence  fire  said  shot  on  the  evening  of  said  7th  day  of 
January,  1908  ?    A.  Yes. 

(23)  Did  not  said  McClellan  St.  Clair  and  said  Solomon 
Lawrence  fire  said  shot  again  on  the  evening  of  the  8th  day 
of  January,  1908  ?    A.  Yes. 

(24)  Did  not  said  shot  when  fired  on  the  8th  day  of  Jan- 
uary, 1908,  again  fail  to  throw  down  the  coal  that  it  was 
intended  to  throw  down?    A.  Yes. 

(25)  Did  not  said  shot  when  re-fired  as  aforesaid,  on  the 
evening  of  the  8th  day  of  January,  1908,  again  blow  out  at 
the  drill  hole  ?    A.  Yes. 

(26)  When  said  shot  again  blew  out  at  the  drill  hole,  on 

the  evening  of  the  8th  day  of  January,  1908,  did  not  the  fire 

and  gases  thereof  shoot  out  into  said  room,  along  the  entries, 

air  ways  and  breakthroughs  of  said  mine  with  great  force? 
A.  Yes.    •    •    • 

(30)     Did  not  the  death  of  McClellan  St.  Clair  result 
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from  the  explosion  that  was  caused  by  the  re-firing  of  said 
shot  on  the  evening  of  the  8th  day  of  January,  1908?  A. 
Yes. 

(31)  When  they  re-fired  said  shot  on  the  evening  of  the 
6th  day  of  January,  1908,  did  not  said  McClellan  St.  Clair 
and  Solomon  Lawrence  know  that  it  was  the  same  drill  hole 
as  the  shot  they  had  fired  the  evening  before  t    A.  Yes. 

(32)  Would  any  dust  in  the  mine  have  exploded  at  the 
time  that  McClellan  St.  Clair  was  killed,  if  fire  and  flame 
from  the  shot  that  was  placed  by  Whitman  had  not  come  in 
contact  with  it  after  that  shot  was  fired.    A.  No.    •    •    • 

(34)  Was  not  McCleUan  St.  Clair  at  the  time  of  his 
death  an  experienced  coal  miner?    A.  Yes. 

(35)  What  was  the  age  of  McClellan  St.  Clair  at  the 
time  of  his  death!    A.   34  years. 

(36)  Did  said  McClellan  St.  Clair  on  the  day  of  his  death 
have  any  defect  or  weakness  in  his  eyesight?    A.  No. 

(37)  How  long  had  said  McClellan  St.  Clair  been  en- 
gaged in  the  occupation  of  coal  mining  at  the  time  of  his 
death  T    A.  8  years. 

(38)  If  there  was  any  reason  why  said  McClellan  St. 
Clair  did  not  know  that  said  shot  re-fired  by  him  and  Law- 
rence, on  the  evening  of  the  8th  day  of  January,  1908,  was 
in  the  same  drill  hole  as  the  shot  that  was  fired  by  them  the 
evening  before,  state  what  the  reason  was  ?    A.  No. 

(39)  Was  not  the  shot  placed  by  Harry  Whitman  in  his 
working  place  on  the  5th  south  entry  on  the  east  side  of  the 
mine,  the  last  shot  fired  by  McClellan  St.  Clair  and  Solomon 
Lawrence  on  the  day  of  their  death.    A.  Yes.    •    •    • 

(45)  Was  not  said  shot  so  placed  by  Whitman  so  drilled 
into  the  solid  coal  about  twenty  inches  past  the  end  of  the 
cutting  'loose  end'  or  chance?    A.  Yes. 

(46)  Was  not  said  shot  so  placed  by  Whitman  on  the 
8th  day  of  January,  1908,  tamped  with  coal  slack  ?    A.  Yes. 

(47)  Was  not  the  i)oint  of  the  shot  so  placed  by  Whit- 
Vou  50—18 
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man  on  the  8th  day  of  January,  1908,  about  seven  feet 
distant  from  the  'loose  end'  'chance*  or  end  of  cutting f  A. 
Yes. 

(48)  Was  not  the  shot  so  placed  by  Whitman  on  the  8th 
day  of  January,  1908,  drilled  into  the  solid  coal  more  than 
7  feett    A.  Yes.    •    •    • 

(57)  Did  not  the  crack  in  the  coal  that  was  caused  by  the 
shot  that  was  fired  in  Whitman's  working  place,  on  the  7th 
day  of  January,  1908,  render  it  dangerous  for  St.  Clair 
and  Lawrence  to  fire  the  shot  in  the  same  drill  hole  on  the 
day  of  the  explosion  T    A.  Yes. 

(58)  Could  not  the  crack  in  the  coal  have  been  discovered 
by  St.  Clair  and  Lawrence,  by  ordinarily  careful  inspection 
before  they  fired  the  shot  that  caused  the  explosion!  A. 
Yes.    •    •    • 

(66)  Did  any  one  other  than  St.  Clair  and  Lawrence  fire 
any  shots  in  the  defendant's  said  mine,  on  the  evening  of 
January  8,  1908,  before  the  time  they  were  killed?    A.   No. 

(67)  Was  not  the  explosion  that  resulted  in  the  death  of 
St.  Clair  caused  by  the  fact  that  in  drilling  and  charging 
the  shot  which  brought  the  explosion  about,  it  was  done  in 
such  manner  that  the  drill  hole  was  more  than  seven  feet 
deep,  that  it  extended  some  twelve  inches  into  the  solid  coal 
beyond  the  end  of  cutting,  'loose  end'  or  'chance'  that  at 
its  point  the  drill  hole  was  more  than  seven  feet  from  the 
end  of  cutting  'loose  end'  or  'chance'  measured  at  right 
angles  to  the  direction  of  the  drill  hole,  that  the  shot  was 
tamped  with  coal  slack,  and  that  the  shot  was  charged  in  the 
same  drill  hole  from  which  a  shot  had  been  fired  the  day  be- 
fore, whereby  a  crack  was  made  in  the  coal  extending  down- 
ward from  the  drill  hole!    A.  Yes.    •    •    • 

(75)  If  the  decedent  St.  Clair,  had  made  an  ordinarily 
careful  inspection  of  the  shot  that  caused  the  explosion,  be- 
fore it  was  fired,  could  he  not  have  discovered :  (A)  That  the 
drill  hole  at  its  point  was  more  than  five  feet  distant  from 
the  end  of  cutting,  'loose  end'  or  'chance'  measured  at  right 
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angles  to  the  direetion  of  the  drill  hole!  A.  Yes.  (B)  That 
the  shot  was  tamped  with  coal  slack?  A.  Yes.  (C)  That 
there  was  a  crack  in  the  coal  extending  downward  from  the 
drillhole!    A.    Yes.    *    *    • 

(87)  Was  not  the  fire  and  force  of  the  explosion  of  the 
blasting  powder  that  exploded  in  the  defendant's  mine  at  the 
time  the  said  St.  Clair  was  killed,  sufficient  in  itself  to  have 
killed  him  at  the  place  at  which  he  was  killed !    A.  Yes. 

(88)  Was  not  McCleUan  St.  Clair  on  the  day  of  his  death 
employed  to  fire  the  shots  placed  in  the  defendant's  mine  by 
the  coal  miners  working  therein!    A.    Yes. 

(89)  Was  not  St.  Clair  employed  by  the  miners  working 
in  the  defendant's  mine,  to  fire  the  shots  placed  by  them  in 
said  mine,  in  the  process  of  their  work  of  mining  coal! 
A.    Yes. 

(90)  Was  not  St.  Clair  so  employed  by  the  miners  at 
a  meeting  held  by  them,  at  the  meeting  place  of  the  Miner's 
Union,  in  the  City  of  Princeton,  Indiana,  sometime  before 
his  death !    A.    Yes.    *    •    • 

(106)  Was  not  a  part  of  the  duty  of  McCleUan  St.  Clair 
to  make  an  ordinarily  careful  inspection  and  examination  of 
the  shot  that  caused  the  explosion,  before  firing  it,  in  order 
to  ascertain  whether  the  same  had  been  drilled  and  charged 
and  tamped  in  such  manner  that  it  would  be  safe  to  fire  it ! 
A.   Yes. 

(107)  Would  not  such  an  examination  have  revealed  the 
angle  at  which  the  drill  hole  penetrated  the  coal!    A.  Yes. 

(108)  Would  not  such  an  examination  have  revealed  the 
fact  that  the  drill  hole  at  its  point  was  more  than  five  feet 
distant  from  the  end  of  cutting,  'loose  end'  or  'chance'  meas- 
nred  at  right  angles  to  the  direction  of  the  drill  hole!  A. 
Yes. 

(109)  Would  not  such  an  examination  have  revealed  the 
crack  that  had  been  made  in  the  coal  by  the  shot  of  the  day 
before!    A.  Yes.    *    *    • 

(112)     Was  not  the  drill  hole  in  which  the  shot  that 
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caused  the  explosion  that  resulted  in  the  death  of  St.  Clair, 
drilled  into  the  solid  coal  at  such  an  angle  to  the  end  of  cut- 
ting, *  loose  end'  or  'chance'  that  at  its  *heer  it  was  about 
three  and  a  half  feet  and  at  its  point  about  six  feet  or  more 
from  said  end  of  cutting,  Uoose  end'  or  'chance'  measured  at 
right  angles  to  the  direction  of  the  drill  hole?    A.  Yes. 

(113)  Did  not  the  miner,  Harry  Whitman,  charge  the 
shot  that  caused  the  explosion  in  issue  with  more  than  six 
pounds  of  powder?    A.  Yes.    •    •    • 

(121 )  While  St.  Clair  and  Lawrence  were  firing  shots  on 
the  east  side  of  the  mine,  on  the  day  of  the  explosion,  was 
any  other  work  going  on  in  the  mine  that  caused  any  dust  to 
be  in  the  air  in  the  5th  south  entry  on  the  east  side  of  the 
mine?    A.  No.    *    *    * 

(129)  Was  any  of  the  coal  at  the  places  where  St.  Clair 
and  Lawrence  fired  shots  on  the  evening  of  January  8,  1908, 
under  cut  by  machinery  ?    A.  No. 

(130)  Did  the  coal  mine  in  which  said  McClellan  St. 
Clair  is  alleged  to  have  been  killed  produce  block  coaL  A. 
No.'* 

In  addition  to  the  facts  found  by  the  jury  showing  negli- 
gence of  decedent  contributing  to  his  death,  other  facts  are 
found  which  would  raise  a  serious  doubt  as  to  appellant's 
right  to  recover,  but  these  we  need  not  consider.  The  jury 
having  found  the  facts  shoT^dng  that  decedent  was  guilty  of 
such  negligence,  it  necessarily  follows  that  the  verdict  of  the 
jury  was  right,  and  that  the  judgment  below  should  be 
aflSrmed,  unless  some  one  or  more  of  the  rulings  of  the  court 
below,  complained  of,  and  relied  on  as  error,  in  some  way  in- 
fluenced the  jury  to  appellant's  prejudice  in  the  answer  it 
made  to  said  interrogatories  affecting  such  question. 

We  have  examined  all  the  several  instructions  given,  which 
could  be  said  to  have  influenced  in  any  way  said  answers  to 
interrogatories  on  said  question,  and  are  of  the  opinion  that 
in  no  event  could  they  have  had  any  influence  on  the  jury 
prejudicial  to  appellant.    Two  or  three  of  the  instructions 
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on  other  questioiis  are  open  to  criticism,  and  in  the  absence 
of  said  answers,  the  ^ving  of  the  same,  we  think,  would  have 
constituted  reversible  error,  but  they  could  have  had  no  in- 
fluence on  the  findings  of  the  jury  on  this  subject  of  contrib- 
utory negligence. 

Error  is  predicated  on  but  one  refused  instruction,  and 

it  is  not  set  out  in  appellant's  brief,  and  no  ground  of 

error  on  account  of  such  refusal  is  pointed  out  or  sug- 

3.  gested.    Error,  if  any,  on  account  of  such  refusal,  is 
therefore  waived. 

The  only  other  grounds  of  the  motion  for  new  trial  are 

that  the  verdict  is  not  sustained  by  sufficient  evidence,  and 

that  it  is  contrary  to  law.    These  grounds  are  merely 

4.  mentioned  in  appellant's  brief,  and  no  reasons  given 
or  authorities  cited  in  support  thereof. 

An  examination  of  the  evidence  convinces  us  that  the  ver- 
dict and  the  answers  to  the  interrogatories  heretofore  given, 
were  not  without  some  evidence  for  their  support,  and  that 
appellant  is  not  entitled  to  a  reversal  of  the  judgment  on 
either  of  said  grounds  of  her  motion  for  new  trial. 

It  should  be  stated  that  since  this  appeal  was  taken,  a 
case  involving  a  suit  for  damages  for  the  death  of  the  asso- 
ciate shot  firer  of  appellant's  deceased  husband,  resulting 
from  the  same  explosion  here  involved,  has  been  decided  by 
the  Supreme  Court.  (Princeton  Coal,  etc.,  Co.  v.  Lawrence 
11911],  176  Ind.  469,  95  N.  E.  423.)  In  this  connection  it 
is  due  appellant  that  we  should  also  state  that  several  of  the 
questions  presented  by  this  appeal,  especially  those  urged 
by  appellee  on  its  cross-assignment  of  error,  were  by  that 
case  decided  adversely  to  appellee's  contention,  and  the  law 
applicable  to  this  case,  as  recognized  and  expressed  in  that 
ease,  would  probably  require  a  reversal  of  the  judgment  in 
this  case,  but  for  the  effect  of  the  general  verdict  and  answers 
to  the  interrogatories  in  this  case.  The  inconsistency  of  the 
judgments  in  the  two  cases  results  from  the  fact  that  the  ver- 
dict in  the  former  case  was  for  the  plaintiff,  while  in  this 
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cose  it  is  for  the  defendant,  and  also  from  the  difference  in 
the  facts  found  by  the  answers  to  the  interrogatories,  sup- 
porting the  two  verdicts.    This  court  fully  recognizes  the  cor- 
rectness of  the  law  as  applied  to  the  former  case,  and  feels 
that  but  for  the  answers  to  interrogatories  in  this  case,  there 
should  be  a  reversal.    However,  the  rule  of  this  court 
5.    and  the  Supreme  Court,  which  indulges  every  pre- 
sumption in  favor  of  the  judgment  below,  and  pre- 
vents reversal  thereof  on  account  of  any  error  which  the  rec- 
ord discloses  could  not  have  hai'med  appellant,  necessitates 
the  affirmance  of  this  judgment. 
Judgment  affirmed. 

Note.— Reported  In  98  N.  B.  197.  See^  also,  under  (1)  38  Cyc. 
1809.  1816;  (2)  38  Cyc.  1815;  (3)  2  Cyc  1014;  (4)  3  Cyc.  348; 
(5)  3  Cyc.  387.  As  to  immaterial  errors  in  appellate  proceedings, 
see  47  Am.  Dec.  405. 


Hughes  et  al.  v.  Chicago,  Indianapolis  and 
Louisville  Railway  Company. 

[No.  7,608.    Filed  April  24,  1912.] 

1.  Appeal. — Assignment  of  Errors. — Dismissal  of  Appeal  from  Jus- 
tice of  the  Peace. — Error  in  sustaining  a  motion  to  dismiss  an 
appeal  from  a  Justice  of  the  peace  Is  not  an  "error  of  law  occur- 
ring at  tlie  trlar*  and  can  only  be  presented  on  appeal  by  an 
independent  assignment  of  error,    p.  279. 

2.  Justices  of  the  Peace. — Judgment. — Form. — Bufflciency, — ^A 
Judgment  of  a  Justice  of  the  peace,  although  informal  and  oi^en  to 
criticism,  is  sufficient  In  form  to  evidence  a  Judgment,  where, 
when  fairly  construed,  it  shows  a  trial,  a  finding  in  favor  of 
defendant,  and  a  Judgment  that  plaintiffs  take  nothing  by  their 
action  and  pay  the  costs  of  suit    p.  280. 

3.  Justices  of  the  Peace. — Judgment. — Form. — "Necessity  of  Sig- 
nature to  Judgment  on  Appeal  to  Circuit  Court. — Although  under 
111725.  1780  Burns  1908.  §§1437,  1489  R.  S.  1881,  a  Judgment  of  a 
Justice  of  the  peace  is  not  valid  until  it  has  been  entered  of 
record  and  signed,  his  failure  to  sign  a  Judgment  from  which  an 
appeal  has  been  taken  to  the  circuit  court  is  not  ground  for  dis- 
missal of  the  appeal,  where  such  appeal  was  otherwise  regular 
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under  the  statute  and  the  transcript  showed  that  the  Justice  had 
joriBdlctloQ  and  rendered  a  Judgment  pp.  280, 282. 
4  Justices  of  the  Peace. — Appeal  to  Circuit  Court. — Trial  De 
yovo, — On  appeal  to  the  circuit  court  from  the  Judgment  of  a  Jus- 
tice of  the  peace,  there  is  no  question  of  correcting  errors,  but  the 
cause  is  tried  de  novo.    p.  282. 

Prom  Carroll  Circuit  Court ;  James  P.  Wason,  Judge. 

Action  hy  Sidney  B.  Hughes  and  another  against  the  Chi- 
cago, Indianapolis  and  Louisville  Railway  Company.  From 
a  judgment  for  defendant,  the  plaintiffs  appeal    Reversed. 

C.  W.  Watkitis,  C.  A.  Butler  and  A.  C  Johnson,  for  ap- 
pellants. 
E.  C.  Field,  H.  B.  Kurrie  and  C,  R.  Pollard,  for  appellee. 

PsL/r,  C.  J. — Appellants  brought  this  action  against  appel- 
lee to  recover  damages  for  the  loss  of  a  trunk.  The  cause 
was  tried  by  a  justice  of  the  peace,  without  a  jury,  and  from 
a  finding  and  judgment  against  them,  appellants  appealed  to 
the  Carroll  Circuit  Court.  On  motion  of  appellee,  the  appeal 
was  there  dismissed,  and  appellants  now  allege  error  in  such 
ruling. 

Appellee  first  contends  that  error,  if  any,  in  dismissing 

an  appeal  from  a  justice  of  the  peace  cannot  be  reviewed  in 

the  Appellate  Court  on  an  independent  assignment 

1.  of  error,  as  in  this  case,  but  that  such  error  can  only 
be  presented  as  one  of  the  grounds  of  a  motion  for  a 
new  trial.  Appellee's  position  is,  however,  not  well  taken, 
for  error  in  sustaining  a  motion  to  dismiss  an  appeal  from  a 
justice  is  not  an  ''error  of  law  occurring  at  the  trial'*,  and 
the  only  way  to  present  the  question  of  the  correctness  of 
such  ruling  is  by  an  independent  assignment  of  error.  Oaley 
V.  Mason  (1910),  174  Ind.  158, 161,  91  N.  E.  561;  Werley  v. 
Huntington  Water-Works  Co.  (1894),  138  Ind.  148,  153,  37 
N.  E.  582;  Tibhetts  v.  O'Connell  (1879),  66  Ind.  171;  Vaw- 
iery.  GUlOand  (1876),  55  Ind.  278;  Tyler  v.  Bowlus  (1876), 
54  Ind.  333. 

The  substance  of  appellee's  motion  to  dismiss  the  appeal 
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to  the  circuit  court  is  that  it  does  not  appear  from  the  tran- 
script that  the  justice  ever  entered  a  judgment  such  as  au- 
thorized an  appeaL  Appellee  bases  his  contention  on  two 
grounds: 

(1)  That  what  purports  to  be  the  judgment  of  the  jus- 
tice is,  in  fact,  no  more  than  a  finding,  and  (2)  the  alleged 
judgment  is  not  signed  by  the  justice. 

It  is  true  that  the  judgment  in  question  is  informal,  and 

its  phraseology  open  to  criticism,  but,  when  liberally  and 

fairly  construed,  the  language  shows  a  trial,  a  finding 

2.  in  favor  of  appellee  (defendant  below),  and  a  judg- 
ment that  plaintiffs  take  nothing  by  their  action,  and 

pay  the  costs  of  suit.  This  is  a  final  disposition  of  the  ac- 
tion, and  is  sufficient  in  form  to  evidence  a  judgment.  24 
Cyc.  654;  KennardY.  Carter  (1878),  64  Ind.  31,  40;  Britton 
V.  State,  ex  rel,  (1876),  54  Ind.  535,  540;  Brewer  v.  Murray 
(1845),  7  Blackf.  567. 

The  statutes  (§§1725, 1780  Bums  1908,  §§1437, 1489  E.  S. 

1881)  require  the  judgment  of  a  justice  of  the  peace  to  be 

entered  of  record  and  signed,  and  it  has  been  held 

3.  that  until  this  is  done  there  is  no  valid  judgment. 
Oalbraith  v.  Sidener  (1867),  28  Ind,  142, 150;  Emery 

V.  Royal  (1889),  117  Ind.  299,  303,  20  N.  E.  150;  State,  ex 
rel,  V.  Wanee  (1892),  4  Ind.  App.  1,  30  N.  E.  161. 

Section  1725,  supra,  requires  a  justice  of  the  peace  to  keep 
a  docket,  '  *  in  which  he  shall  record  the  proceedings,  in  full 
of  all  suits  instituted  before  him ;  which  record  shall  contain 
the  names  of  the  parties  at  full  length,  a  copy  of  the  cause 
of  action,  *  •  •  and  •  •  •  be  signed  by  such  jus- 
tice,'* etc. 

In  the  case  of  Indianapolis,  etc.,  B.  Co.  v.  Smither  (1863), 
20  Ind.  228,  a  motion  to  dismiss,  made  in  the  circuit  court  on 
appeal  from  a  justice's  court,  because  the  justice  had  failed 
to  copy  in  his  record  **the  plaintiff's  cause  of  action",  was 
overruled.    This  case  has  been  followed  in  later  dedsioDS. 
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Hopper  V.  Lucas  (1882),  86  InA  43,  50;  Reed  v.  Whitton 
(1881),  78  Ind.  579. 

In  Catterlin  v.  City  of  Frankfort  (1882),  87  Ind.  45,  it 
was  held  that  the  fact  that  the  judgment  of  the  circuit  court 
was  signed  in  vacation  rendered  it  irregular  but  not  void. 

In  Baldwin  v.  Runyan  (1893),  8  Ind.  App.  344,  35  N.  E. 
569,  where  the  jurisdiction  of  a  justice  of  the  peace  was 
questioned,  this  court,  by  Reinhard,  J.,  said:  *'The  circuit 
court  is  not  a  court  of  error,  and  does  not  undertake  to  re- 
view the  proceedings  before  the  justice.  It  can  only  inquire 
into  the  jurisdiction  of  the  justice  for  the  purpose  of  de^ 
dding  whether  it  has  itself  jurisdiction,  and  when  it  has  so 
found,  it  proceeds  to  try  and  dispose  of  the  case  as  an  orig- 
inal action.'* 

In  O'Reilly  v.  Block  (1893),  23  N.  Y.  Supp.  670,  under  a 
statute  very  similar  to  ours,  it  was  held  that  the  unsigned 
minutes  of  the  justice,  showing  the  amount  of  the  judgment, 
for  whom  rendered,  and  awarding  costs,  was  suflScient  on 
appeal  to  give  the  court  jurisdiction,  provided  the  appeal  was 
otherwise  regular. 

It  has  been  held  in  other  jurisdictions  that  for  the  pur- 
poses of  an  appeal  it  is  immaterial  whether  the  judgment  of 
a  justice  of  the  peace  is  valid  or  invalid,  provided  it  appears 
that  he  had  jurisdiction  of  the  person  and  of  the  subject- 
matter.  Finke  v.  Litkensmeyer  (1892),  51  Minn.  252,  53  N. 
W.  546;  Oiett  v.  McOannon  Mercantile  Co.  (1898),  74  Mo. 
App.  209;  Stephenson  v.  Jones  (1900),  84  Mo.  App.  249, 
255;  Turner  v.  Harrison  (1884),  43  Ark.  233;  Matlock  v. 
King  (1856),  23  Mo.  400. 

While  the  question  has  not  been  squarely  decided  in  In- 
diana in  regard  to  the  effect  of  an  unsigned  judgment  of  a 
justice  of  the  peace  on  appeal  to  the  circuit  court,  our  de- 
cisions on  kindred  questions,  and  the  decisions  of  other 
courts,  fully  warrant  us  in  holding  that  the  question  is  differ- 
ent from  those  arising  where  the  validity  of  the  judgment  is 
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questioned  in  a  proceeding  involving  the  rights  of  persons  or 
property,  as  upon  execution  or  the  like. 

The  case  on  appeal  is  to  be  tried  de  novo.    It  is  not  a 
question  of  correcting  errors.    In  this  case  the  justice  of  the 
peace  filed  with  the  clerk  of  the  court  his  duly  signed 
4.    and  verified  transcript  of  the  proceedings  in  the  case 
before  him.    This  was  sufficient  to  show  that  he  had 
jurisdiction  of  the  person  of  the  defendant  and  of  the  sub- 
ject-matter, and  rendered  a  judgment,  though  irregu- 
3.    lar  in  form.    The  appeal  was  otherwise  regular  under 
the  statute,  and  the  transcript  was  sufficient  to  give 
the  circuit  court  jurisdiction,  and  it  should  have  proceeded 
to  a  trial  of  the  case  on  its  merits. 

The  following  authorities  tend  to  support  this  conclusion : 
24  Cyc.  723;  State,  ex  rel,  v.  Miller  (1878),  63  Ind.  475; 
Britton  v.  Fox  (1872),  39  Ind.  369;  Fitch  v.  Byall  (1897)^ 
22  Ind.  App.  628,  631,  47  N.  E.  180;  Mann  v.  Barkley 
(1898),  21  Ind.  App.  152,  51  N.  E.  946. 

The  other  grounds  of  the  motion  to  dismiss,  if  good  for 
any  purpose,  present  the  same  question  as  the  one  already 
discussed. 

The  judgment  is  therefore  reversed,  with  instructions  to 
the  lower  court  to  overrule  the  motion  to  dismiss  the  appeal, 
and  for  further  proceedings  in  accordance  with  this  opinion. 

Note.— Reported  In  98  N.  E.  317.  See,  also,  under  (1)  2  Cyc.  IKK), 
1,000;  (2)  24  Cyc.  GOO;  (3)  24  Cyc.  003;  (4)  24  Cyc.  725.  As  to 
the  conclusiveness  of  a  judgment  by  a  Justice  of  the  peace,  see  47 
Am.  Dec.  263. 
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Cincinnati,  Lawbenceburg  and  Aurora  Electric 

Street  Railroad  Company  v.  Baltimore  and 

Ohio  SouTHWESTErfi^  Railroad  Company. 

[No.  7,61(5.    Filed  April  25,  1912.] 

1.  Plcabinq. — Complaint. — Construction, — ^A  complaint  must  be 
constmed  with  reference  to  the  requirement  of  §343,  subd.  2, 
Bums  1908,  §338  R.  S.  1881,  that  the  action  shall  be  stated  in 
plain  and  concise  language,  without  repetition,  and  in  such 
manner  as  to  enable  a  person  of  common  understanding  to  know 
what  is  intended,    p.  284. 

2.  Nesligence. —  Damage  to  Property, —  Complaint. —  Negativing 
Contributory  Negligence, — In  an  action  for  damage  to  property 
caused  by  defendant's  negligence,  the  complaint  must  allege  not 
<mly  that  defendant  was  negligent,  but  that  such  negligence  was 
the  proximate  cause  of  the  accident,  and  that  plaintiff  was  free 
from  contributory  negligence,    p.  285. 

3.  Rallboads. — Crossing  Accident, — Damage  to  Property, — Negli' 
gence. — Complaint, — A  complaint  alleging  that  defendant's  pas- 
senger-train, in  approaching  a  street  crossing  at  a  speed  of  twen- 
ty miles  an  hour  and  In  violation  of  a  city  ordinance  forbidding 
passenger-trains  to  be  run  at  a  greater  speed  than  twelve  miles 
per  hour,  collided  with  plaintiff's  car  and  that  if  the  train  had 
been  running  at  a  rate  of  speed  not  exceeding  twelve  miles  per 
hour,  the  employes  in  charge  thereof  could  have  seen  plaintiff's 
car  on  the  crossing  and  the  signals  of  plaintiff's  employes  in  time 
to  have  stopped  said  train  before  striking  the  car,  sufficiently 
charges  actionable  negligence,    pp.  285,287. 

4.  Railboabs. — Operation. — Municipal  Regulations, — Railroad  com- 
panies and  their  servants  owe  obedience  to  municipal  ordinances 
relative  to  the  running  of  locomotives  and  trains,  intended  to 
protect  the  lives  and  property  of  persons,    p.  287. 

5.  Railroads. — Crossing  Accident, — Damage  to  Property, — Contrib- 
utory Negligence, — Complaint, — In  an  action  against  a  railroad 
company  to  recover  for  the  destruction  of  plaintiff's  Interurban 
car  in  a  crossing  accident,  where  the  complaint  alleged  that  the 
collision  occurred  within  five  minutes  after  the  trolley-wheel  of 
plaintiff's  car  became  disconnected  from  the  trolley-wire  and 
caused  the  car  to  remain  standing  upon  the  crossing,  that  plain- 
tiff's employes  used  all  means  within  their  power  to  replace  the 
troUey-wheel  and  move  the  car  off  the  crossing,  but  were  unable 
to  do  so  in  time  to  prevent  the  collision,  and  that  when  defend- 
ant's train  was  heard  approaching  said  employes  ran  toward  it 
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"waiying  their  arms  and  hallooing,"  bat  conld  not  attract  the 
attention  of  the  persons  in  charge  thereof  in  time  to  stop  it  and 
avoid  the  collision,  the  question  of  whether  unnecessary  time  was 
consumed  In  endeavoring  to  move  the  car  before  leaving  it  to 
signal  the  train  to  stop,  as  well  as  the  acts  of  plaintifTs  employes 
in  signalling  the  train  to  stop,  ^^-ere  proper  matters  to  be  con- 
sidered upon  a  trial  in  determining  whether  plaintiff  was  guilty 
of  contributory  negligence,  but  could  not  as  a  matter  of  law  over- 
ride and  control  the  direct  allegation  of  the  complaint  that  the 
collision  occurred  through  no  fault  of  the  plaintiff,  its  agent  or 
employes,    p.  287. 

From  Dearborn  Circuit  Court;  Oeorge  E.  Downey,  Judge. 

Action  by  the  Cincinnati,  Lawrenceburg  and  Aurora  Elec- 
tric Street  Railroad  Company  against  the  Baltimore  and 
Ohio  Southwestern  Railroad  Company.  From  a  judgment 
for  defendant,  the  plaintiff  appeals.    Reversed. 

Frank  B,  Shults  and  Martin  J,  Oivan,  for  appellant. 
Edward  Barton,  B.  S.  Alcorn,  McMtdlen  &  McMullens,  for 
appellee. 

Myers,  J. — This  was  an  action  for  damage  to  property 
caused  by  a  collision  between  one  of  appellee's  locomotives 
and  one  of  appellant's  interurban  cars. 

Appellee's  demurrer  for  want  of  facts  to  appellant's 
amended  second  paragraph  of  complaint  was  sustained. 
The  first  paragraph  was  dismissed,  and  appellant  refusing  to 
plead  further,  the  court  rendered  judgment  in  favor  of 
appellee. 

The  sustaining  of  the  demurrer  is  assigned  as  error. 

The  pleading  is  before  ns  for  review,  and  must  be  con- 

strued  with  reference  to  the  legislative  requirements  that  it 

shall  contain  ''a  statement  of  the  facts  constituting 

1.  the  cause  of  action,  in  plain  and  concise  language, 
without  repetition,  and  in  such  manner  as  to  enable 
a  person  of  common  understanding  to  know  what  is  in- 
tended."   §343  subd.  2  Bums  1908,  §338  R.  S.  1881. 

The  nature  of  this  action  made  it  necessary  for  appellant 
to  allege  and  prove  not  only  that  appellee  was  negligent,  but 
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that  such  negligence  was  the  proximate  cause  of  the 

2.  accident,  and  that  appellant  was  free  from  contribu* 
tory  negligence.    CincinnaU,  etc.,  8t.  B.  Co.  v.  Klump 

(1906),.37  Ind.  App.  660,  77  N.  E.  869. 

It  appears  from  the  paragraph  in  question  that  on  Febni* 

aiy  26, 1908,  appellant  was,  and  for  two  years  prior  thereto 

had  been,  operating  an  interurban  electric  railroad 

3.  along  and  on  George  street,  in  the  city  of  Aurora,  and 
that  during  all  of  said  time  appellee  was  engaged  in 

operating  a  steam  railroad  through  said  city,  crossing  the 
tracks  of  appellant  on  said  street;  that  between  7  and  8 
o'clock  p.  m.  on  said  day,  one  of  appellant's  cars  in  charge 
of  a  conductor  and  motorman,  and  equipped  with  a  trolley- 
pole  and  wheel  connecting  it  with  an  overhead  trolley-wire, 
charged  with  a  high  voltage  of  electricity,  stopped  at  a 
point  on  said  street  within  the  corporate  limits  of  said  city, 
where  the  tracks  of  appellant  and  appellee  cross  each  other, 
l^  reason  of  said  wheel  becoming  disconnected  from  the 
trolley- wire ;  that  the  equipment  and  appliances  of  said  car, 
including  the  wheel  and  trolley-pole,  were  the  best  and  most 
approved  in  use  by  such  interurban  companies;  that  at  the 
time  aforesaid,  and  for  years  prior  thereto,  an  ordinance 
adopted  by  the  common  council  of  said  city  was  in  full  force 
and  effect,  making  it  unlawful  for  any  engineer  or  other  per- 
son in  charge  of  a  locomotive  engine,  or  operating  the  same 
on  any  railroad  within  the  corporate  limits  of  said  city,  to 
permit  the  same  to  run  or  to  be  run,  if  attached  to  a  passen- 
ger-train, at  a  greater  rate  of  speed  than  twelve  miles  per 
hour;  *'that  within  five  minutes"  after  said  car  stopped  on 
said  railroad  crossing,  one  of  appellee's  passenger-trains, 
drawn  by  a  locomotive  engine,  operated  by  an  engineer  and 
fireman,  the  servants  and  employes  of  appellee,  approached 
8aid  crossing  on  George  street  from  the  west,  within  the 
corporate  limits  of  said  city,  at  a  high,  dangerous  and  un- 
lawful rate  of  speed,  to  wit,  twenty  miles  per  hour,  and  over 
and  on  said  public  street  and  against  appellant's  said  car 
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standing  on  said  crossing,  thereby  knocking  it  off  the  track 
and  demolishing  it,  to  appellant's  damage;  that  said  car  was 
destroyed  and  demolished  as  aforesaid,  and  appellant  dam- 
aged by  reason  thereof  through  no  fault  or  negligence  on  its 
part,  or  on  the  part  of  its  said  agents,  employes  or  servants 
in  charge  of  said  car ;  that  appellant  sustained  said  damage 
on  accoimt  of  the  destruction  of  said  car  by  reason  of  the 
imlawful  and  negligent  act  of  appellee  in  running  its  locomo- 
tive and  passenger-train  within  the  corporate  limits  of  said 
city  at  a  high,  dangerous  and  unlawful  rate  of  speed  of 
twenty  miles  per  hour,  and  not  otherwise;  that  appellant's 
servants  in  charge  of  said  car  were  not  able  to  move  it  from 
said  railroad  crossing  until  the  trolley-wheel  was  put  in  posi- 
tion against  said  wire  carrying  the  electricity ;  that  when  said 
car  stopped  as  aforesaid,  said  employes  of  appellant  **u8ed 
all  means  within  their  power  by  trying  to  replace  said  trol- 
ley pole  upon  said  wire  and  thereby  convey  power  to  said  car 
and  move  said  car  from  off  of  said  railroad  crossing,  but 
were  unable  so  to  do  in  time  to  prevent  the  collision;"  that 
they  did  not  know  or  could  not  have  known  by  the  exercise 
of  ordinary  diligence  that  appellee  was  ruiming  its  said  loco- 
motive engine  and  train  towards  said  crossing  at  the  unlaw- 
ful rate  of  speed  of  twenty  miles  per  hour,  but  as  soon  as 
they  heard  the  noise  of  the  approaching  locomotive  and  pas- 
senger-train toward  said  crossing,  and  when  at  a  distance  of 
1,000  feet  from  the  crossing,  appellant's  said  employes  ran 
down  appellee's  railway  right  of  way  toward  said  approach- 
ing train,  ''waving  their  arms  and  hallooing  to  attract  the 
attention  of  defendant's  said  servants  running  said  train, 
but,  owing  to  the  rapidity  with  which  said  defendant's  loco- 
motive engine  and  train  of  passenger-cars  approached  said 
crossing,  said  servants  of  said  plaintiff  could  not  give  said 
notice  to  the  agents,  servants  and  employes  of  said  defendant 
in  charge  of  said  locomotive  engine  and  passenger-train  in 
time  to  enable  them  to  stop  said  engine  and  train  before  run- 
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ning  said  engine  against  said  car  of  said  plaintiff  standing  on 
said  railroad  crossing;''  that  had  appellee's  employes  in 
charge  of  said  locomotive  engine  and  train  run  the  same  with- 
in the  corporate  limits  of  said  city,  at  a  rate  of  speed  not  ex- 
ceeding twelve  miles  per  hour,  they  could  have  seen  said  car 
on  said  crossing,  and  the  signals  aforesaid  of  appellant's  em- 
ployes to  stop  said  train,  and  brought  said  locomotive  and 
train  to  stop  before  striking  said  car;  that  the  destruction 
of  said  interurban  car  was  caused  by  the  negligence  and  un- 
lawful acts  of  appellee's  employes  in  charge  of  said  locomo- 
tive engine  and  train,  and  that  appellant  or  its  said  employes 
were  not  guilty  of  any  negligence  contributing  to  said  col- 
lision. 

The  ordinance  of  the  city  of  Aurora  relative  to  the  run- 
ning of  locomotives  and  trains  within  the  corporate  limits 
of  that  city,  was  intended  as  a  safeguard  to  the  lives 

4.  and  property  of  persons.  It  was  a  law  to  which  ap- 
pellcQ  and  its  servants  both  owed  obedience.  Balti- 
more, etc.,  E.  Co.  V.  Peterson  (1901),  156  Ind.  364,  371,  59 
N.  E.  1044.  By  its  terms  a  duty  was  imposed  on  appellee 
not  to  run  a  locomotive  or  passenger  train  within  said  city 
limits  at  a  greater  speed  than  twelve  miles  an  hour.    The 

paragraph  in  question  charges  appellee  with  a  viola- 
3.    tion  of  that  duty,  and  injury  to  appellant's  property 

as  the  proximate  cause  of  such  violation.  The  pleaded 
facts  were  clearly  sufficient  to  charge  appellee  with  action- 
able negligence.  Pittsburgh,  etc.,  B.  Co.  v.  Lightheiser 
(1904),  163  Ind.  247,  71  N.  E.  218,  71  N.  E.  660;  PennsyU 
vania  Co.  v.  Stegemeier  (1889),  118  Ind.  305,  20  N.  E.  843, 
10  Am.  St.  136. 

The  next  question  is,  Does  the  paragraph  in  question  nega- 
tive  contributory    negligence?      This    question    must    be 

answered  in  the  affirmative,  unless  the  showing  that 

5.  the  collision  occurred  ** within  five  minutes"  after 
the  car  stopped,  or  unless  it  can  be  said  that  appel- 
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lant's  servants  and  employes  in  not  signaling  the  train  when 
at  a  distance  from  the  crossing,  nor  in  time  for  it  to  stop  and 
avoid  the  collision,  constitute  negligence. 

The  allegation  as  to  time  is  less  than  five  minutes.  How 
much  less  does  not  appear,  but  it  is,  in  effect,  shown  that  the 
employes  in  charge  of  the  car  were  not  able  to  move  it  except 
by  means  of  power  obtained  by  replacing  the  tralley-wheel 
on  the  trolley-wire,  which,  as  soon  as  the  car  stopped,  they 
endeavored  to  do  by  the  use  of  all  means  within  their  power. 
This  court  does  not  judicially  know  the  length  of  time 
required  to  replace  a  trolley-wheel  on  an  overhead  trolley- 
wire  under  all  conditions  and  circumstances.  If  the  connec- 
tion was  to  be  made  in  the  nighttime,  as  in  this  case,  the 
length  of  time  required  might  vary  by  persons  equally 
skilled  in  the  business,  depending  on  their  ability  to  see,  on 
account  of  the  light  or  darkness  of  the  night,  and  other  con- 
ditions necessary  to  be  considered  in  determining  the  fact 
whether  unnecessary  time  was  consumed  in  the  endeavor  to 
move  the  car  before  leaving  it  to  signal  the  train  to  stop. 
The  question  thus  presented,  as  well  as  the  acts  of  appel- 
lant's employes  in  signaling  the  train  to  stop,  were  all  proper 
matters  for  consideration  on  a  trial  in  determining  the  fact 
whether  appellant  was  guilty  of  contributory  negligence,  but 
they  are  not  sufficient  as  matters  of  law  to  override  and  con- 
trol the  direct  allegation  that  the  collision  occurred  ''through 
no  fault  or  negligence  upon  the  part  of  said  plaintiff  or  upon 
the  part  of  said  plaintiff's  said  agents,  employes  or  servants 
in  charge  of  the  running  of  said  car." 

The  paragraph  stated  a  cause  of  action. 

Judgment  reversed,  with  instruction  to  overrule  appellee's 
demurrer,  and  to  further  proceed  with  the  case. 

Note.— Reported  In  98  N.  B.  804.  See,  also,  under  (1)  31  Cye. 
73;  (2)  29  Cyc.  572,  575;  (3)  33  Cye.  745;  (4)  33  Cyc.  648;  (5) 
33  Cye.  750.  As  to  breach  of  statutory  duty,  in  respect  of  speed  of 
trains,  as  negligence^  see  36  Am.  St  817.  Up<Ni  the  rate  of  speed 
preventing  stoppage  of  trains  within  distance  disclosed  by  head- 
light, see  38  L.  B.  A.  (N.  3.)  978. 
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BOQGS  V.  TONET. 

[No.  7,62L    Filed  April  25,  1912.] 

1.  New  Tbial. — Grounds. — EwceaHve  Damages, — ^The  provision  of 
1585^  sttbd.  4,  Burns  1908,  fi559  B.  S.  1881,  for  granting  a  new 
trial  on  the  ground  of  excessive  damages  applies  only  In  tort 
actions,     p.  290. 

2.  Appeal. — Presenting  Ground  for  Review  in  Trial  Court, — Mo- 
tion lor  New  TriaL — Grounds, — ^No  question  is  presented  by  a 
motion  for  a  new  trial  based  on  |585,  subd.  5,  Bums  1908,  §559  R. 
S.  1881,  alleging  error  in  assessing  the  amount  of  recovery,  but 
failing  to  state  in  what  respect  the  Jury  erred,    p.  290. 

3.  Frauds,  Statute  of. — Parol  Lease, — Validity. — A  lease  for  one 
year  is  valid  without  being  reduced  to  writing,    p.  291. 

■L  Appeaju — Briefs, — Failure  to  Set  Out  Instruction, — Waiver  of 
Error. — ^Error  in  the  giving  of  an  instruction  is  waived  where 
appellant  fails  to  set  out  the  instruction  In  his  brief  or  to  point 
out  the  alleged  error,    p.  291. 

5.  FaAunSy  Statute  of. — Parol  Lease, — Breach, — Instruction, — ^In 
an  action  for  breach  of  a  parol  lease  for  the  term  of  one  year,  an 
instruction  which  told  the  Jury  that,  if  it  found  the  agreement  to 
have  been  entered  into  and  that  there  was  a  breach  thereof,  as 
alleged  in  the  complaint,  it  should  find  for  the  plaintiff,  was  not 
erroneous  for  stating  that  it  was  not  material  whether  such 
agreement  was  to  be  reduced  to  writing  or  to  rest  in  parol,    p.  291. 

Prom  Clinton  Circuit  Court ;  Joseph  Combs,  Judge. 

Action  by  Charles  Toney  against  Albert  Boggs.    From  a 
judgment  for  plaintiff,  the  defendant  appeals.  Affirmed, 

William  Robinson  and  John  W,  Strawn,  for  appellant. 
Sheridan  &  Oruber,  for  appellee. 

Pelt,  C.  J. — ^Appellee  brought  this  action  for  damages  for 
breach  of  a  parol  lease.  A  trial  by  jury  resulted  in  a  ver- 
dict in  his  favor.  Appellant  moved  for  a  new  trial,  which 
motion  was  overruled,  and  judgment  rendered  on  the  ver- 
dict. The  only  error  assigned  is  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial,  which  was  asked  for 
the  following  reasons: 
Vol.  50—19 
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(1)  The  damages  assessed  by  the  jury  are  excessive. 

(2)  The  jury  erred  in  assessing  the  amount  of  recovery. 

(3)  The  verdict  of  the  jury  is  not  sustained  by  suffi- 
cient evidence. 

(4)  The  verdict  of  the  jury  is  contrary  to  law. 

(5)  The  court  erred  in  giving  each  of  instructions  one 
and  three  requested  by  appellee. 

This  is  an  action  ex  contractu,  and  not  an  action  ex  delicto. 

Neither  of  the  first  two  grounds  of  the  motion  raises  any 

question  as  to  the  amount  of  the  verdict  in  such  a 

1.  case.    The  first  ground  is  applicable  only  in  tort  ac- 
tions, and  the  second  fails  to  state  in  what  respect  the 

2.  jury  erred.    §585,  subds.  4,  5,  Bums  1908,  §559  R.  S. 
1881;  28  Am.  and  Eng.  Ency.  Law  (2d  ed.)  255; 

Smith  V.  Barler  (1899),  153  Ind.  322,  332,  53  N.  E.  1014; 
Lake  Erie,  etc.,  B.  Co.  v.  Acres  (1886),  108  Ind,  548,  9  N. 
E.  453;  Moore  v.  State,  ex  rel.  (1888),  114  Ind.  414,  422, 
16  N.  E.  836;  McCormick,  etc.,  Mach.  Co.  v.  Gray  (1888), 
114  ind.  340,  16  N.  E.  787;  American  Quarries  Co.  v.  Lay, 
(1906),  37  Ind.  App.  386,  391,  73  N.  E.  608;  Stabno  v. 
Leeds  (1901),  27  Ind.  App.  289,  60  N.  E.  1101. 

Furthermore,  if  the  question  were  properly  presented, 
there  is  no  showing  that  the  verdict  for  $100  was  not  fully 
warranted  by  the  evidence. 

Appellant,  in  his  brief,  has  made  only  a  meager  statement 
of  the  evidence,  and  has  not  fully  complied  with  the  rules  of 
this  court  in  that  respect.  However,  it  appears  that  there 
was  evidence  tending  to  show  that  on  January  3,  1910,  ap- 
pellant and  appellee  entered  into  negotiations  concerning  the 
leasing  of  a  pool-room  belonging  to  appellant ;  that  the  terms 
of  the  lease  were  agreed  on;  that  appellee  paid  appellant 
the  sum  of  $25  to  bind  the  agreement,  for  which  sum  appel- 
lant executed  his  receipt  **on  acct.  of  lease  on  pool-room"; 
that  the  lease  was  for  one  year,  and  appellee  was  to  take 
possession  of  the  property  on  the  next  morning,  when  the 
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contraet  was  to  be  reduced  to  writing;  that  on  the  next  day 
appellant  refused  to  execute  the  lease,  and  refused  to  deliver 
possession  of  the  property  to  appellee. 

A  lease  for  one  year  is  not  required  to  be  in  writing 

3.  to  be  valid,  and  from  the  foregoing  evidence  the  jury 
was  warranted  in  finding  for  appellee. 

Appellant  also  assigns  error  in  the  giving  of  in- 

4.  struetions  one  and  three,  tendered  by  appellee,  but  as 
he  has  failed  to  set  out  instruction  three  in  his  brief, 

and  has  not  pointed  out  the  alleged  error  therein,  he  has 
waived  the  error,  if  any.  Indianapolis  St.  B.  Co.  v.  Marschke 
(1906),  166  Ind.  490,  497,  77  N.  E.  945;  M.  8.  Huey  Co.  v. 
Johnston  (1905),  164  Ind.  489,  498,  72  N.  E.  996;  McNulty 
v.  State  (1906),  37  Ind.  App.  612,  616,  76  N.  E.  547, 117  Am. 
St.  344. 

The  first  instruction,  after  stating  the  theory  of  appellee's 

complaint,  told  the  jury,  in  substance,  that  it  should  find  for 

appeUee,  if  it  believed  from  a  preponderance  of  the 

5.  evidence  that  appellant  and  appellee  entered  into  an 
agreement,  by  the  terms  of  which  appellant  was  to 

lease  the  property  described  in  the  complaint  to  appellee  sub- 
stantially on  the  terms  alleged  in  the  complaint,  and  that 
after  so  entering  into  such  an  agreement,  and  accepting  the 
payment  of  earnest  money  thereon,  he  refused  to  comply 
with  the  terms  thereof,  and  either  to  execute  the  written  con- 
tract or  to  carry  out  the  parol  lease.  The  instruction  also 
stated  that  it  was  ''not  material  whether  it  was  the  contract 
that  such  lease  was  to  be  reduced  to  writing  or  whether  it 
W£s  to  rest  in  parol.*'  Appellant  objects  to  that  part  of  the 
instruction  quoted,  but  has  failed  to  point  out  wherein  it  is 
erroneous  or  harmful.  Appellee  sued  on  a  definite  parol 
contract,  and  the  mere  fact,  if  it  is  a  fact,  that  by  the  terms 
of  such  agreement  it  was  thereafter  to  be  reduced  to  writing, 
is  not  material  on  the  facts  of  this  case. 
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The  trial  court  did  not  err  in  overroling  appellant's  mo- 
tion for  a  new  trial,  and  the  judgment  is  therefore  affirmed. 

Note.— Reported  in  98  N.  E.  306.  See,  also,  under  (1)  28  Cyc. 
S43;  (2)  20  Cyc.  042;  (3)  20  Cyc.  214;  (4)  2  Cyc.  1016;  (5)  20 
Cyc.  321.  As  to  parol  lease  as  affected  by  the  statute  of  frauds,  see 
17  Am.  St  752. 


Hudson  v.  Indiana  Union  Traction  Company. 

[No.  7,554.    Filed  April  25,  1912.] 

1.  Appeal. — Action  for  Personal  Injuries. — Death  of  Party, — Abate- 
ment— Under  the  provisions  of  fi283  Bums  1908,  §282  R.  S.  1881, 
the  appeal.  In  an  action  for  personal  Injuries,  abates  on  the 
death  of  the  plaintiff,    p.  292. 

From  Howard  Circuit  Court ;  Lex  J.  Kirkpatrick,  Judge. 

Action  by  Samantha  M.  Hudson  against  the  Indiana  Un- 
ion Traction  Company.  From  a  judgment  for  defendant,  the 
plaintiff  appeals.    Dismissed. 

C.  8.  Crowley,  B.  P.  Hamefis,  B.  C  Moon  and  W.  R,  Voor- 
his,  for  appellant. 

J.  A.  Van  Osdol  and  Blacklidge,  Wolf  &  Barnes,  for  ap- 
pellee. 

Adams,  J. — This  action  was  brought  by  appellant  against 
appellee,  to  recover  damages  growing  out  of  a  personal  in- 
jury received  by  appellant,  on  account  of  the  alleged  negli- 
gence of  appellee.  On  issues  joined,  the  cause  was  submitted 
to  a  jury,  and  a  verdict  returned  for  appellee.  Judgment 
was  rendered  on  the  verdict>  from  which  appellant  prose- 
cutes this  appeal. 

It  is  now  shown  to  this  court  that  since  submission 

1.    appellant  has  died.    As  the  action  was  one  for  per- 
sonal injuries,  the  appeal  abated  on  the  death  of  ap- 
pellant, as  provided  by  §283  Burns  1908,  §282  R.  S.  1881. 

Appeal  dismissed. 

Note.— Reported  In  98  N.  E.  188.  See,  also,  2  Cyc  772.  As  to 
abatement  of  actions  by  death  of  party,  see  29  Am.  St  810. 
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March  v.  March. 

[Xo.  7,5ai.    FUed  April  26,  1912.] 

1.  Appeal. — Review. — Presumptions, — On  appeal,  the  presumptton 
is  in  favor  of  the  proceedings  of  the  trial  court,  and  the  burden 
is  on  the  party  alleging  error  to  affirmatlTely  point  it  out    p.  295. 

2.  Appeau — Review. — Searching  Record. — ^The  court  will  not 
search  the  record  on  appeal  to  reverse  a  cause,  but  may  do  so  to 
affirm  it.    p.  295. 

a  Appeal. — RetHeto. — Presumptions, — Sufficiency  of  Complaint. — 
Where  appellant  challenges  the  sufficiency  of  the  complaint  for 
want  of  facts,  but  fails  to  point  out  any  omitted  fact  essential  to 
a  recovery,  the  complaint  will  be  presumed  to  contain  facts  suffi- 
cient to  bar  another  action  for  the  same  cause,    p.  295. 

4.  Appeal. — Review. — Rulings  on  Demwrers. — Finding  and  Judg- 
ment Not  Ajfected. — ^Alleged  error  In  overruling  the  demurrer  to 
a  paragraph  of  reply  will  be  disregarded  where  the  finding  and 
Judgment  is  not  dependent  upon  any  issue  tendered  by  the  reply 
or  the  answer  to  whidi  it  was  addressed,    p.  295. 

5.  Appeial — Review. — Sufficiency  of  Evidence. — A  cause  will  not 
he  reversed  for  insufficiency  of  the  evidence  to  show  a  fact  that 
was  not  essential  to  the  recovery,    p.  295. 

6.  Appeal. — Review. — Harmless  Error. — ^Uuder  the  provisions  of 
11407,  700  Bums  1908,  18389,  058  R.  S.  1881,  the  Judgment  will 
not  be  disturbed  on  account  of  intervening  error  where  It  appears 
from  the  record  that  the  error  was  harmless  and  that  a  fair  trial 
was  bad  and  a  correct  conclusion  reached  by  the  trial  court    p.  200. 

Prom  Huntington  Circuit  Court;  Samuel  E.  Cook,  Judge. 

Action  by  Anna  B.  March  against  William  F.  March. 
From  a  judgment  for  plaintiff,  the  defendant  appeals.  Af- 
fifMed. 

James  M.  Hatfield,  for  appellant. 
Watkins  &  Butler,  for  appellee. 

Myebs,  J. — ^As  originally  filed,  this  waa  a  suit  by  appellee 
against  appellant  on  an  alleged  judgment  for  $10  per  month 
as  alimony,  rendered  in  a  divorce  proceeding  tried  and  de- 
termined in  the  circuit  court  of  Jackson  county,  Missouri,  on 
April  19, 1898. 
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After  the  filing  of  a  number  of  pleadings,  and  proceed- 
ings had  thereon,  and  the  issues  were  dosed,  appellee,  on 
motion,  and  after  leave  granted  by  the  court,  amended  and 
filed  her  complaint  in  one  paragraph,  whereby  she  sought  to 
recover  only  an  allowance  from  the  beginning  of  this  action 
until  the  further  order  of  court  for  the  support  of  the  child, 
Joyce  Effie  March,  whose  custody  had  been  awarded  to  ap- 
pellee by  the  Missouri  court,  and  also  for  a  reasonable  at- 
torneys' fee  for  her  attorneys  in  this  proceeding.  A  motion 
to  strike  out  the  words  added  to  the  complaint  by  the  way  of 
an  amendment  was  overruled,  and  appellant  filed  a  demurrer 
to  the  complaint,  which  was  also  overruled. 

Appellant  then  filed  an  answer  in  two  paragraphs:  (1) 
General  denial,  and  (2)  averring  affirmative  facts  showing 
that  the  Missouri  court  did  not  have  jurisdiction  to  render  a 
personal  judgment  against  him. 

Appellee  replied  in  three  paragraphs  to  appellant's  second 
paragraph  of  answer.  A  demurrer  to  the  second  and  third 
paragraphs  of  reply  rvas  overruled. 

The  issues  thus  joined  were  submitted  to  the  court  for 
trial.  Finding  and  judgment.  After  hearing  the  evidence 
the  court  made  a  general  finding  in  favor  of  appellee,  and 
that  appellant  ought  to  pay  appellee  $3  per  month  from  the 
commencement  of  this  suit  until  the  further  order  of  the 
court. 

Appellant's  motion  for  a  new  trial  was  overruled,  and 
judgment  rendered  against  him  and  in  favor  of  appellee, 
ordering  him  to  pay  to  appellee  on  the  tenth  day  of  eAch 
month,  until  the  further  order  of  the  court,  $3  per  month 
for  the  support  and  education  of  his  daughter,  Joyce  Effie 
March.  This  is  the  substance  of  the  judgment  which  appel- 
lant is  seeking  to  have  reversed. 

Numerous  errors  have  been  assigned,  but  we  wiU  notice 
only  those  not  waived.  First,  the  complaint  is  challenged 
for  want  of  sufficient  facts  to  constitute  a  cause  of  action. 
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On  appeal,  the  preeumption  is  in  favor  of  the  proceedings 

of  the  trial  court,  and  the  burden  is  on  the  party  alleging 

error  affirmatively  to  point  it  out.    Taylor  v.  Birely 

1.  (1892),  130  Ind.  484,  30  N.  B.  696;  Eanrahan  v. 
Knickerbocker  (1905),  35  Ind.  App.  138,  72  N.  E. 

1137,-  DiUman  v.  Chicago,  etc.,  B.  Co.  (1909),  44  Ind.  App. 
665, 90  N.  E.  22. 

Appellant,  in  support  of  the  error  under  consideration, 

has  not  called  our  attention  to  a  single  omitted  fact  essential 

to  the  recovery  awarded  in  this  case.     Keeping  in 

2.  mind  the  rule  that  an  appellate  tribunal  will  not 
search  the  record  to  reverse,  but  may  do  so  to  affirm 

a  judgment,  and  that  appellant,  in  this  case,  has  failed  to 

show  wherein  the  amended  complaint  is  without  facts  to 

make  it  good,  we  may  at  least  assume  that  it  contains 

3.  facts  sufficient  to  bar  another  action  for  the  same 
cause,  and  if  so  the  error  cannot  be  sustained. 

It  is  next  insisted  that  the  court  erred  in  overruling  the 

demurrer  to  each  the  second  and  third  paragraphs  of  reply. 

We  need  not  stop  to  investigate  these  rulings,  for  the 

4.  reason  that  the  finding  and  judgment  of  the  court  is 
not  in  the  least  dependent  on  any  issue  tendered  by 

either  of  these  paragraphs,  or  the  answer  to  which  they  were 
addressed. 

Supporting  the  motion  for  a  new  trial,  the  point  is  made 
on  the  evidence  that  it  was  insufficient  to  show  that  the  Mis- ' 
souri  court  had  jurisdiction  to  render  a  personal  judg- 

5.  ment  against  appellant.    In  view  of  the  issues  and  the 
decision  of  the  court  thereon,  the  point  is  not  effective 

or  applicable  for  any  purpose.  For  here  the  judgment  does 
not  rest,  in  any  respect,  on  the  judgment  of  the  Missouri 
court.  The  record  affirmatively  shows  that  issue  was  de- 
cided in  favor  of  appellant. 

After  a  careful  review  of  the  entire  record  in  this  case,  we 
are  convinced  that  a  fair  trial  was  had,  and  a  correct  conclu- 
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sion  reached  by  the  trial  court.    This  being  true,  this 
6.    court  will  not  disturb  the  judgment  on  account  of  in- 
tervening error,  which  is  clearly  shown  to  be  harmless. 
§§407,  700  Burns  1908,  §§398,  658  E.  S.  1881. 
Judgment  affirmed. 

Note.— -Reported  in  98  N.  E.  324.  See,  also,  under  (1)  3  Cjrc.  275 ; 
(2)  3  Cyc.  418;  (3)  3  Cyc.  286;  (4)  31  Cyc.  368;  (6)  38  Cyc.  1888; 
(0)  3  Cyc.  443.  As  to  the  rule  that  the  Judgment  appealed  firom 
will  be  rfflrmed  if  possible,  see  91  Am.  Dec.  195. 


Barker  et  al.  v.  McClelland  et  al. 

[No.  7,570.    Filed  April  26.  1912.] 

1.  Appeal. — SpecM  Findings  and  Conclusions  of  Law, — Failure  to 
Except  to  Findings. — Presumption. — Where  appellant  excepted  to 
conclusions  of  law,  but  tailed  to  question  the  correctness  of  the 
findings  of  fact<4,  it  will  be  presumed  that  the  facts  found  are 
supported  by  the  evidence,    p.  301. 

2.  pAETNEausHiPs. — Settlement. — Construction  of  Bond. — ^The  effect 
of  a  bond  executed  by  a  copartner  conditioned  for  the  payment 
to  the  other  partners  of  any  amount  found  to  be  due  from  him 
on  settlement  of  the  partnership  affairs,  must  be  ascertained  from 
the  language  of  the  instrument  as  a  whole  and  from  the  circum- 
stances and  conditions  existing  at  the  time  of  its  execution,  p. 
302. 

3.  Bonds. — Construction. — Variation  of  Terms. — ^Where  a  bond  is 
definite  and  certain,  nothing  .can  be  read  into  it  which  might  In 
any  way  vary  its  terms  and  conditions,    p.  302. 

4.  Partnerships. —  Settlement. —  Separate  Contracts. —  Cwxstruo- 
tion. — Where  the  plaintiff  and  his  copartners  entered  into  sepa- 
rate agreements,  at  one  and  the  same  time,  to  arbitrate  their 
partnership  affairs,  the  plaintiff  agreeing  to  pay  to  his  copart- 
ners any  sum  due  them  upon  settlement  and  they  agreeing  to  pay 
plaintiff  in  the  event  the  settlement  showed  a  sum  due  to  him, 
such  agreements  constituted  one  entire  transaction  and  the  court 
will  look  to  all  of  them  to  ascertain  their  full  purpose,    p.  302. 

5.  Partnerships. — Settlement. — Construction  of  Bond. — ^Where  the 
members  of  a  imrtnership  entered  into  separate  agreements  to 
arbitrate  their  partnership  affairs,  within  a  certain  time,  but 
failed  to  effect  a  settlement  by  arbitration,  a  bond  executed  by 
the  plaintiff  and  conditioned  to  pay  to  his  copartners  "on  settle- 
ment, all  sums  of  money  as  may  be  coming  to  them  from  the  sale 
of  said  real  estate,  and  the  final  closing  up  of  said  partnership 
affairs,    ♦    ♦    ♦    with  six  per  cent  Interest  from  the  time  the 
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final  settlement  Is  made  and  agreed  on  by  the  partlee,"  cannot  be 
construed  to  Include  the  paymeDt  of  a  Judgment  rendered  against 
the  plaintiff  In  a  settlement  of  their  differences  by  the  court  after 
the  failure  of  the  parties  to  carry  out  their  agreements  to  arbi- 
trate,    p.  302. 

e.  PaiirciPAL  AND  Sdbett. — LiaWity  of  Surety, — Bonds. — ^The  ob- 
ligation of  the  surety  on  a  bond  cannot  be  enlarged  beyond  the 
strict  terms  of  the  engagement    p.  303. 

7.  Appeal. — Review.— Conclusions  of  Law, — ^In  an  action  to  can- 
cel a  bond,  where  it  appeared  that  no  present  liability  existed 
thereon  and  that  none  could  arise  in  the  future,  the  court  did  not 
err  in  its  conclusions  of  law  in  favor  of  the  plaintiff  and  in 
directing  a  cancelation  of  the  instrument    p.  303. 

From  Hendricks  Circuit  Court ;  John  C.  Robinson,  Special 
Judge. 

Action  by  William  R.  McClelland  against  Joel  T.  Barker 
and  others.  Prom  a  judgment  for  plaintiff,  certain  defend- 
ants appeal.    Affirmed. 

Brill  dk  Harvey  and  Samuel  Ashby,  for  appellants. 
Enloe  dk  Paitison,  for  appellees. 

Ibach^  p.  J. — Appellee  William  R.  McClelland  brought 
this  suit  against  appellants  and  the  other  appellees  to  cancel 
a  bond  which  he,  with  such  other  appellees  as  sureties,  had  ex- 
ecuted to  appellants,  to  secure  the  payment  of  certain  in- 
debtedness to  them,  on  certain. conditions.  Appellants  filed 
answer  in  general  denial,  and  a  cross-complaint  against  ap- 
pellees on  the  same  bond,  to  which  cross-complaint  appellees 
answered  in  general  denial,  want  of  consideration,  and  fail- 
ure of  consideration,  and  to  these  latter  answers  appellants 
replied  in  general  denial. 

The  cause  was  tried  by  the  court,  who  made  a  special 
finding  of  facts,  and  stated  conclusions  of  law  thereon.  The 
facts  therein  found,  essential  to  the  determination  of  this 
appeal,  follow,  in  brief:  Appellee  William  R.  McClelland 
and  appellants  were  on  January  16,  1903,  and  had  been  for 
some  time  prior,  partners  in  the  ownership  and  operation  of 
the  Cartersburg  Mineral  Springs  property  in  Hendricks 
county,  Indiana.    McClelland  was  indebted  to  appellants  for 
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money  advanced  by  them  for  him  in  the  partnership  business, 
but  was  claiming  an  unsettled  account  owing  from  appel- 
lants to  him,  which  they  disputed.  All  the  partners,  being 
desirous  to  sell  the  property,  had  executed  an  option  to  sell 
to  a  proposing  purchaser,  but  appellants  refused  to  carry  out 
the  option,  except  on  condition  that  there  should  be  a  settle- 
ment of  the  partnership  affairs,  and  McClelland  should  exe- 
cute a  bond  to  pay  to  them  whatever  might  be  found  due 
from  him  to  them  on  settlement. 

On  January  16,  1903,  McClelland,  and  Barker  who  was 
acting  with  full  authority  for  all  of  appellants,  procured  an 
attorney  to  draw  up  three  several  instruments  in  writing. 
The  first  and  second  of  these  follow  in  full : 

**  Whereas,  there  is  an  unsettled  partnership  existing 
between  William  R.  McClelland,  Thomas  A.  Prewitt, 
Alfred  W.  Carter,  Joel  T.  Barker,  William  W.  Quinn, 
growing  out  of  the  management  of  the  Cartersburg  IVIin- 
eral  Springs,  now  it  is  agreed  that  the  settlement  of  said 
partnership  affairs,  if  the  partners  above  named  can  not 
agree  on  a  settlement,  then  said  McClelland  shall  choose 
one  arbitrator  and  the  said  Prewitt,  Carter,  Barker  and 
Quinn  together  shall  choose  one  arbitrator  and  the  dif- 
ferences between  said  partners  shall  be  submitted  to 
arbitration;  and  if  the  two  arbitrators  so  chosen  shall 
not  agree  then  the  said  arbitrators  shall  choose  a  third 
arbitrator  and  the  decision  of  a  majority  shall  be  bind- 
ing on  each  and  every  one  of  said  partners  and  the 
said  partnership  shall  be  settled  accordingly. 
Witness  our  hands  the  16th  day  of  January,  1903. 

W.  R.  McClelland. 

W.  W.  Quinn. 


Joel  T.  Barker. 
Alferd  W.Carter." 


**  Whereas,  Thomas  A.  Prewitt,  Alferd  W.  Carter, 
Joel  T.  Barker,  William  R.  McClelland,  and  William  W. 
Quinn  are  the  owners  in  fee  simple  and  tenants  in 
common  of  the  farm  on  which  is  located  the  Carters- 
burg Mineral  Springs,  and  are  partners  in  certain  per- 
sonal property  in  and  about  and  connected  with  said 
Springs  and  said  real*  estate,  and  Whereas,  the  said 


NOVEMBER  TERM,  1911.  299 


Barker  v,  McClelland— 50  Ind.  Api».  290. 


owners  are  about  to  sell  the  real  estate,  and  proceed  at 
once  to  settle  up  their  partnership  affairs  in  full,  ad- 
justing and  settling  all  demands  between  the  said  part- 
ners. Now,  We,  William  R.  McClelland  as  principal  and 
William  H.  Nichols  and  Charles  F.  McClelland  and 
William  L.  Wilson  as  sureties  jointly  and  severally  ac- 
knowledge ourselves  bound  to  the  said  Thomas  A.  Prew- 
itt,  Alferd  W.  Carter,  Joel  T.  Barker,  and  William  W. 
Quinn,  to  pay  them  on  settlement  all  such  sums  of 
money  as  may  be  coming  to  them,  or  either  of  them, 
from  the  sale  of  said  real  estate,  and  the  final  closing 
up  of  said  partnership  affairs,  without  relief  from  valu- 
ation or  appraisement  laws,  with  6%  interest  from  the 
time  final  settlement  is  made  and  agreed  upon  by  the 
partners.  And  the  said  persons  bind  themselves  to  use 
all  diligence  in  the  sale  of  said  personal  property  and 
the  closing  up  of  the  partnership  affairs.  And  such 
partnership  affairs  shall  be  finally  closed  up  in  ninety 
days  from  the  date  of  this  bond. 

And  whereas,  there  is  an  unsettled  matter  between 
the  said  William  R.  McClelland  and  the  said  William 
W.  Quinn,  now  this  bond  binds  the  said  McClelland  to 
pay  the  said  Quinn  the  amount  he  owes  him  on  a  settle- 
ment of  the  same. 
Witness  our  hands  this  16th  day  of  January,  1903. 

Signed : 

W.  R.  McClelland 
Chas.  F.  McClelland 
Wm.  H.  Nichols 
W.  L.  Wilson." 

The  third  instrument  was  in  terms  similar  to  the  second, 
purported  to  bind  appellants  to  pay  to  McClelland,  on  settle- 
ment, the  sum  of  money  which  might  be  coming  to  him,  and 
was  signed  by  appellants  Barker,  Quinn  and  Carter. 

In  consideration  of  the  premises,  and  after  the  execution 
of  the  several  instruments  above,  all  the  partners  conveyed 
their  interests  in  said  lands,  and  McClelland  received,  with- 
out objection  from  appellants,  the  purchase  price  of  his 
share,  and  applied  it  to  the  payment  of  his  debts  owing  to 
Carter,  Quinn  and  Prewitt,  which  were  secured  by  mortgage 
on  McClelland 's  interest  in  said  lands. 

After  the  execution  of  the  agreement  above  set  out,  the 
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parties  were  unable  to  agree  on  a  settlement,  and  within 
ninety  days  from  January  16,  1903,  the  parties  respectively 
chose  an  arbitrator,  as  provided  for  in  said  agreement,  and 
within  said  time  these  arbitrators  met,  but  were  unable  to 
agree  on  a  settlement,  and  also  on  a  third  arbitrator.  There- 
upon, McClelland  and  appellants  abandoned  further  at- 
tempts to  arbitrate,  and  no  arbitration  or  settlement  was  con- 
summated, except  through  the  process  of  suit,  as  set  out 
below. 

Appellants,  in  a  suit  for  judgment  and  accounting  in  their 
partnership  affairs,  recovered  judgment  against  William  R. 
McClelland  for  $998  and  costs,  which  remains  in  full  force 
and  is  unpaid,  which  embraced  all  the  matters  in  controvert 
referred  to  in  the  bond  herein  sued  on,  and  no  other  matters, 
and  which  correctly  represented  the  amount  of  indebtedness 
due  from  McClelland  to  appellants  on  the  final  adjusting  of 
their  partnership  affairs,  as  determined  by  said  litigation. 
Execution  on  this  judgment  was  returned,  '*No  property 
found,''  and  McClelland  was  at  the  time  of  execution  insol- 
vent, and  has  been  ever  since. 

The  conclusions  of  law  are  as  follows:  (1)  That  plaintiff 
McClelland  ought  to  have  judgment  and  decree  canceling 
and  holding  for  naught  the  bond  set  out  in  his  complaint; 
(2)  that  on  the  cross-complaint  of  defendants  Barker,  Quinn, 
Carter  and  Prewitt  said  cross-complainants  are  not  entitled 
to  recover  against  defendants  thereto,  or  against  any  of 
them;  (3)  that  plaintiff  McClelland  and  defendants  McClel- 
land, Nichols  and  Wilson  are  entitled  to  recover  judgment 
for  their  costs  against  defendants  Barker,  Quinn,  Carter  and 
Prewitt. 

Appellants  rely  for  reversal  solely  on  error  predicated  in 
each  of  the  court's  conclusions  of  law.  Appellees  have  as- 
signed as  cross-error  that  the  cross-complaint  does  not  state 
facts  sufficient  to  state  a  cause  of  action. 

The  sufficiency  of  the  complaint  has  not  been  questioned. 
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The  gist  of  its  averments  is  that  appellee  McClelland  and 
appellants,  who  were  engaged  in  business  as  copartners,  were 
in  dispute  about  partnership  accounts,  and  agreed  to  submit 
matters  to  arbitration,  and  each  to  execute  to  the  others  a 
bond  to  pay  to  the  other  party  the  amount  found  due  on 
settlement;  that  plaintiff  had  executed  such  a  bond;  that 
defendants  had  wholly  failed  and  refused  to  carry  out  their 
part  of  said  agreement,  but  retained  the  bond  executed  by 
plaintiff,  McClelland,  and  refused  to  give  it  up,  and  he  asks 
that  thej  be  directed  to  surrender  the  bond  that  it  may  be 
canceled* 

Since  the  exceptions  saved  by  appellants  are  to  the  conclu- 
sions of  law  only,  and  the  correctness  of  the  findings  of  fact 
is  not  questioned,  it  must  be  presumed  that  the  facts 

1.  found  are  supported  by  the  evidence.  The  ultimate 
-  question,  then,  is.  Was  the  court  warranted,  on  the 
facts  found,  in  granting  to  appellee  the  relief  prayed  for  in 
the  complaint? 

Appellee's  contention  is  that  the  bond  was  given  solely  for 
the  purpose  of  insuring  to  appellants  payment  of  the  sums 
of  money  which  might  be  coming  to  them  provided  there  was 
a  settlement  of  the  partnership  affairs  by  agreement  or  arbi- 
tration, within  the  specified  time,  and  that  it  did  not  insure 
the  payment  of  a  judgment  afterward  obtained  by  appellants 
against  said  plaintiff.  Appellants  insist  that  the  bond  did 
include  the  judgment,  and  that  from  the  very  nature  of  the 
bond  and  the  matters  with  which  it  was  connected,  if  the 
settlement  was  not  made  by  the  parties  themselves,  then  it 
was  binding  on  appellees  so  far  as  the  judgment  of  the  court 
found  anything  due  appellants  from  said  plaintiff.  This  con- 
tention is  clear  from  the  cross-complaint  itself.  The  evident 
theory  upon  which  it  proceeds  is  that  the  persons  executing 
the  bond  were  liable  to  pay  the  judgment.  The  closing  para- 
graph of  the  cross-complaint  is:  '^Said  bond  was  given  as 
secwAty  for  the  payment  of  the  unpaid  balance  due  from 
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said  William  B.  ^IcClelland  as  found  in  said  judgment,"  and 
the  alleged  breach  of  the  bond,  on  which  the  cross-complain- 
ants seem  to  rely,  is  the  failure  to  pay  such  judgment 

The  eflEect  of  a  bond  such  as  the  one  before  us  is  to  be  as- 
certained from  the  language  used  in  the  instrument  taken 
altogether,  and  from  the  circimistances  and  condi- 

2.  tions  existing  at  the  time  of  its  execution.    In  short, 
it  must  be  construed  according  to  the  evident  inten- 
tion of  the  parties,  and,  in  the  absence  of  fraud  or  mistake, 
the  rights  of  the  contracting  parties  will  be  determined  by 

the  contract  as  it  is  actually  written.  There  is  nothing 

3.  indefinite  or  uncertain  in  the  bond  now  under  con- 
sideration; it  appears  on  its  face  to  be  complete, 

therefore  no  new  obligation  or  conditions  can  be  added. 
Courts  can  only  construe  contracts  entered  into  by  the  par- 
ties, a  contract  cannot  be  made  for  them,  and  nothing  can 
be  read  into  their  contract  which  might  in  any  way  vary  its 
terms  and  conditions. 

Applying  these  fundamental  principles  to  the  transaction 
under  consideration,  What  was  the  purpose  for  which  the 
bond  was  given  ?  What  are  we  to  conclude  was  the  extent 
of  the  obligation  assumed  by  the  parties  executing  it! 

On  Januarj'^  16,  1903,  the  parties  entered  into  separate 

agreements  to  arbitrate  their  partnership  affairs,  and  each 

to  pay  to  the  other  the  sums  found  due  on  settlement,  in 

order  to  be  able  to  adjust  their  business  affairs,  and  sell  the 

land  held  by  them  as  tenants  in  common.    These  agree- 

4.  ments,  as  set  out  above,  were  all  prepared  and  exe- 
cuted at  one  and  the  same  time,  and  constitute  one 

entire  transaction,  and  since  this  is  true,  we  have  a  right  to 
look  to  all  of  them  in  order  to  ascertain  their  full  purpose. 

To  secure  a  faithful  performance  of  the  obligations  en- 
tered into  by  William  R.  McClelland,  the  bond  in  suit — ^the 
second  instrument  set  out  above — was  executed.     It 

5.  seems  to  us  that  the  only  construction  which  could 
reasonably  be  placed  on  this  bond  is  that  the  parties 
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thereto  intended  to  be  bound  by  its  provisions  if  the  part- 
ners could  agree  among  themselves  in  the  adjustment  of 
their  differences,  or  if  not  among  themselves,  then  by  arbitra- 
tion. The  bond  begins:  * 'Whereas,  the  said  owners  are 
about  to  sell  said  real  estate,  and  proceed  at  once  to  settle  up 
their  partnership  affairs.'*  The  portion  of  the  bond  fixing 
the  liability  of  appellees  is  as  follows:  "to  pay  to  them  on 
settlement,  all  such  sums  of  money  as  may  be  coming  to 
them,  or  either  of  them,  from  the  sale  of  said  real  estate,  and 
the  final  closing  up  of  said  partnership  aflfairs,  •  •  • 
mih  6%  interest  from  the  time  final  settlement  is  made  and 
agreed  upon  by  the  partners.*'  We  would  be  wholly  unwar- 
ranted in  holding  that  the  understanding  of  the  parties  ex- 
tended beyond  its  tenor,  and  enlarged  the  evident  intention 
of  the  parties,  so  as  to  include  the  payment  of  a  judgment 
rendered  by  the  court.  This  would  be  doing  nothing  less 
than  to  make  an  entirely  new  contract  for  them. 

Besides,  the  sureties  on  this  bond  are  to  be  protected  by 

the  law ;  their  obligations  are  not  to  be  enlarged  beyond  the 

strict  terms  of  their  engagements.    Irivifi  v.  Kilburn 

6.  (1885),  104  Ind.  113,  3  N.  E.  650;   Dunlap  v.  Eden 
(1896),  15  Ind.  App.  575,  44  N.  E.  560;   Warrum  v. 

Derry  (1896),  14  Ind.  App.  442,  42  N.  E.  1123. 

The  trial  court  has  found  that  the  parties  themselves  could 

not  agree  as  to  the  several  amounts  due  each,  also  that  all 

efforts  toward  an  arbitration  were  abandoned.    These 

7.  being  the  only  contingencies  on  the  happening  of  eith- 
er of  which  the  liability  in  the  bond  would  arise,  and 

they  having  failed,  then  the  conclusion  must  necessarily 
foUow  that  there  was  no  breach  of  the  bond  before  the  bring- 
ing of  this  action,  and  no  breach  of  the  bond  appearing  from 
the  facts  found,  appellants  could  not  recover  on  their  cross- 
eomplaint. 

It  appears  not  only  that  no  present  liability  to  appellants 
existed  on  the  bond,  but  also  that  none  could  arise  in  future, 
for  by  its  terms  it  restricted  the  liability  of  its  signers  to 
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payment  of  the  sums  found  due  from  William  R.  McClel- 
land to  appellants  on  settlement  of  their  partnership  affairs 
by  mutual  agreement  or  arbitration  within  ninety  days  from 
its  date.  On  failure  and  abandonment  of  mutual  agreement 
and  arbitration,  when  the  prescribed  time  had  elapsed,  the 
bond  became  inoperative,  and  the  court  rightly  directed  it  to 
be  canceled. 

The  conclusions  of  law  are  correct  on  the  facts  found,  and 
the  judgment  is  affirmed. 

Note.— Reported  In  98  N.  E.  300.  See,  also,  under  (1)  3  Cyc 
300;  (2)  30  Gyc  707;  (3)  5  Cyc.  758;  (4)  30  Cyc.  701;  (5)  30 
Cyc.  708;  (6)  32  Cyc.  73.  As  to  compromise  and  settlemeint  be- 
tween partners^  see  40  Am.  St  564. 


Barrett  v.  Sipp  et  al. 

[Na  7,573.     Filed  April  26,  1912.] 

1.  Bnxs  AND  Notes.— ^Acfion  by  Heirs. — Complaint. — Suffldenc-y. — 
**Only  Children" — In  an  action  by  the  heirs  at  law  of  a  decedent 
to  recover  on  a  promissory  note  executed  to  him,  where  the  com- 
plaint alleged  that  no  letters  of  administration  had  been  panted 
on  the  estate,  that  decedent  left  no  widow  snryiTing  him  and  that 
at  the  time  of  his  death  he  left  plaintiffs  "as  his  children  and 
only  children  and  only  heirs  at  law"  and  that  they  are  the  own- 
ers of  the  m)te,  the  phrase  "only  children,"  in  the  absence  of 
words  of  qualification,  must  be  construed  to  include  deceased  as 
well  as  living  children^  and  the  averments  were  sufficient  to  show 
the  right  of  plaintiffs  to  maintain  the  action,    p.  307. 

2b  Limitation  of  Actions, — Pari  Payment, — Effect, — A  voluntary 
part  payment  on  a  debt  is  prima  facie  suffi^cient  to  revive  the 
debt,  but  such  prima  facie  case  may  be  rebutted  by  attendant 
circumstances  inconsistent  with  such  revivor,    p.  310. 

3.  LiMrrATiON  or  Actions. — Part  Payment. — Payment  of  Interest. 
— ^A  payment  of  interest,  like  a  part  payment  of  the  principal  cm 
a  debt  barred  by  the  statute  of  limitations,  will  operate  as  an 
acknowledgement  of  the  obligation  from  which  a  promise  to  pay 
may  be  implied,    p.  310. 

4.  Limitation  of  Actions. — Part  Payment. — Evidence. — ^To  recover 
on  a  debt  claimed  to  have  been  taken  out  of  the  statute  of  limi- 
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tations  by  a  part  payment,  it  must  be  shown  that  the  payment 
was  made  on  account  of  the  debt  for  which  the  action  is  brought. 
p.  310. 

o.  Payuent. — Rights  as  to  Application  of  Payment, — A.  debtor,  who 
owes  his  creditor  on  separate  debts,  may  direct  his  payments  to 
be  applied  to  either,  and  in  the  absence  of  such  direction  the 
creditor  may  apply  the  payment  to  such  of  the  debts  as  he  may 
choose,    p.  311. 

a  Paymeitt. — Payments  In  Invitum. — Right  as  to  Applicatipn. — 
The  right  of  a  debtor  to  designate  to  which  of  several  debts  his 
payment  shall  be  applied  does  not  exist  in  case  of  payments  in 
invitum^  or  by  process  of  law,  but  only  wiiere  the  payment  is 
Tolantary.    p.  311. 

7.  Payment. — Application. — Intent  of  Parties. — ^Where  the  debtor 
pays  with  one  intention  and  the  creditor  receives  with  another, 
the  intent  of  the  debtor  will  govern  as  to  the  application  of  the 
payment    p.  311. 

8.  Payment. — Application  of  Payment  hy  Court. — ^Where  a  debtor 
makes  a  payment  to  one  to  whom  he  owes  several  debts  and 
neither  he  nor  the  creditor  makes  a  specific  appropriation  there- 
of, the  court  will  apply  it  according  to  the  equity  and  Justice  of 
the  case,  having  regard  first  to  the  intenticm  of  the  debtor,  if  it 
can  be  gathered  from  the  surrounding  circumstances,    p.  311. 

9.  Payment. — Question  of  Fact. — Payment  and  the  inference  of  an 
admission  of  continued  indebtedness  which  may  be  drawn  there- 
firom  are  questions  of  fact,  and  not  of  law.    p.  313. 

10.  Tbial. — Defective  Findings. — Venire  De  "Novo, — A  defective  at- 
tempt in  the  special  findings  to  cover  a  material  issue  by  stating 
items  of  evidence  only  Instead  of  the  fact  which  ought  to  have 
been  found,  is  ground  for  a  motion  for  a  venire  de  novo.  pp.  314. 
315. 

1 1.  Appeal. —  Revietc. —  Special  Findings. —  Evidentiary  Facts. — 
Evidentiary  facts  in  special  findings  furnish  no  grounds  ui)on 
which  the  court  can  predicate  its  conclusions  of  law,  and  will  be 
disregarded  on  appeal,    p.  314. 

12.  Payment. — Application. — Secret  Intent  of  Debtor, — ^The  secret 
intent  of  the  debtor  as  to  which  of  several  debts  a  payment  shall 
be  applied,  undisclosed  at  the  time  of  the  payment,  and  not  ascer- 
tainable from  the  facts  and  circumstances  surrounding  and  con- 
nected with  the  payment  when  made,  does  not  control  in  the 
application  thereof,    p.  315. 

From  Superior  Court  of  Vanderburgh  County ;  Alexander 
Gilchrist,  Judge. 

Action  by  William  W.  Sipp  and  others  against  Hiram  W. 

Vol.  50—20 
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Barrett  and  another.    Prom  a  judgment  for  plaintiff,  the 
defendant  Hiram  W.  Barrett  appeals.    Reversed. 

J.  B.  McCoy  and  Thom4$s  Duncan,  for  appellant. 
Louis  T.  Shanner,  J.  M.  &  8.  L.  Vandeveer,  Funkhouser 
&  Funkhouser,  for  appellees. 

HoTTEL,  J. — This  was  an  action  brought  hy  appellees 
against  appellant  and  William  C.  Barrett,  to  recover  on  a 
promissory  note  executed  by  appellant  and  others.  From  a 
judgment  in  favor  of  appellees  this  appeal  was  taken,  and 
the  following  alleged  errors  are  relied  on  for  a  reversal: 
That  the  court  erred  (1)  in  overruling  appellant's  de- 
murrer to  the  amended  complaint;  (2)  in  its  second  and 
third  conclusions  of  law  on  the  special  finding  of  facts;  (3) 
in  overruling  appellant's  motion  for  a  venire  de  novo;  (4) 
in  overruling  appellant's  motion  for  a  new  trial. 

Appellee's  amended  complaint  is,  in  substance,  as  follows: 
That  on  January  1,  1889,  Samuel  G.  Barrett,  William  C. 
Barrett  and  appellant  executed  and  delivered  to  John  Sipp, 
father  of  appellees,  a  certain  promissory  note,  which  is  set 
out  as  an  exhibit  with  the  complaint ;  that  on  July  17, 1907, 
said  John  Sipp  died  intestate,  and  at  the  time  of  his  death 
was  owner  of  and  had  in  his  possession  said  note ;  that  all 
debts  and  claims  against  said  John  Sipp  at  the  time  of  his 
death,  and  all  claims  against  his  estate  have  been  paid  in  full 
by  appellees;  that  no  letters  of  administration  have  been 
granted  on  said  estate ;  that  he  left  no  widow  surviving  him, 
and  that  at  the  time  of  his  death  he  left  appellees  ''as  his 
children  and  only  children  and  only  heirs  at  law";  that 
appellees  are  the  owners  of  said  note ;  that  said  Samuel  G. 
Barrett  died  intestate,  and  said  note  was  filed  against  his 
estate;  that  said  estate  was  wholly  insolvent,  and  nothing 
was  paid  on  said  note ;  that  certain  payments,  indicated  on 
the  back  of  said  note,  have  from  time  to  time  been  made,  but 
there  yet  remains  due  and  unpaid  thereon,  principal  and 
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interest,  the  sum  of  $750  and  attorney's  fees,  for  which  judg- 
ment is  prayed. 

Appellant  contends  that  the  averment  in  the  complaint, 
that  the  decedent,  John  Sipp,  left  appellees  '^  as  his  children 

and  only  children  and  only  heirs  at  law''  does  not 
L    supply  the  omission  of  an  averment  that  said  John 

Sipp  left  surviving  him  appellees  who  are  his  children 
and  that  he  left  surviving  him  no  other  children  or  descend- 
ants of  other  children.  While  it  is  true  that  some  of  the  cases 
cited  and  relied  on  by  appellant  hold,  in  effect,  that  a  recital 
that  a  party  is  the  "only  heir  at  law"  of  another,  standing 
alone,  is  but  a  conclusion,  yet  the  Supreme  Court,  in  the  case 
of  Physio-Medical  College,  etc.,  v.  Wilkinson  (1886),  108 
Ind.  314,  in  discussing  an  allegation  of  a  complaint  similar  to 
that  here  involved  at  page  316,  said:  ''The  averment  that 
the  plaintiffs  are  the  heirs  of  the  intestate,  it  is  said,  is  but 
the  statement  of  a  conclusion  of  law.  We  do  not  concur  in 
this  view.  It  was  equivalent  to  a  statement  of  the  fact,  that 
the  appellees  stood  in  such  relationship  of  kinship  to  Mar- 
garet Wilkinson,  as  that  at  her  death  the  law  of  descents  cast 
her  estate  upon  them.  If  the  appellant  had  deemed  it  im- 
portant that  the  degree  of  consanguinity  or  afl&nity,  rela- 
tively occupied  by  the  deceased  and  the  plaintiffs,  should 
appear  more  in  detail,  a  motion  to  make  the  complaint  more 
specific  might,  with  propriety,  have  been  entertained."  It 
is  true  that  in  the  case  quoted  from,  the  attack  on  the  com- 
plaint was  first  made  by  assignment  of  error  in  that  court, 
but  Judge  Mitchell  in  the  opinion  does  not  limit  or  qualify 
his  words  quoted  to  an  attack  on  the  complaint  so  made.  But 
even  if  it  should  be  conceded  that  the  language  quoted  should 
not  be  extended  in  its  application  so  as  to  apply  to  a  com- 
plaint first  attacked  by  demurrer,  yet  there  are  other  facts 
alleged  in  this  complaint  which  indicate  clearly  that  the 
plaintiffs  are  the  only  heirs  at  law,  and  in  such  case  such 
averment,  though  a  conclusion,  does  not  vitiate  the  pleading. 
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In  the  complaint  at  bar  it  is  averred  that  said  John  Sipp 
died  intestate,  that  he  left  no  widow,  and  that  he  left  appel- 
lees as  his  children  and  only  children,  that  all  debts  and 
claims  against  decedent  and  his  estate  had  been  paid,  and 
that  no  letters  of  administration  had  been  granted  on  said 
estate.  The  phrase  **only  children,"  in  the  absence  of  words 
of  qualification,  must  be  construed  to  include  deceased,  as 
well  as  living  children.  It  is  also  averred  in  this  complaint 
that  appellees  are  the  owners  of  said  note.  Considering  these 
averments  together,  we  think  they  are  sufficient  to  show  the 
right  of  plaintiffs  to  maintain  the  action.  Louisville,  etc., 
R.  Co.  V.  Kendall  (1894),  138  Ind.  313,  318,  319,  36  N.  E. 
415;  Evansville,  etc.,  R.  Co.  v.  Darting  (1893),  6  Ind.  App. 

375,  33  N.  E.  636;    Byard  v.  Uarkrider  (1886),  108  Ind. 

376,  378,  9  N.  E.  294;  Douthit  v.  Moore  (1889),  116  Ind. 
482,  484, 18  N.  E.  449. 

In  its  special  finding  of  facts  the  court,  in  effect,  found 
the  allegations  of  the  complaint  to  be  true.  The  part  of  the 
finding  important  in  the  consideration  of  the  questions  pre- 
sented by  the  appeal  is,  in  substance,  as  follows :  For  a  num- 
ber of  years  before  January  2,  1899,  and  until  after  said 
date,  appellant  was  indebted  to  said  John  Sipp  on  two  notes 
of  $500  each,  which  were  made  by  appellant  and  William  C. 
Barrett,  and  on  which  notes  appellant  was  the  principal 
debtor;  that  appellant  was  also  indebted  during  said  time 
to  said  John  Sipp  on  a  note  of  $1,500,  made  by  himself  alone, 
and  which  note  was  secured  by  a  mortgage  on  real  estate; 
that  on  each  of  these  notes  appellant  made  payments  at  dif- 
ferent times,  which  were  indorsed  by  said  John  Sipp  on  said 
nDtes  as  follows :  *  *  The  following  payments  of  interest  upon 
said  note  (in  suit)  were  made,  namely,  interest  upon  the 
same  in  full  to  January  1,  1893,  and  thereafter  the  follow- 
ing payments  of  interest,  namely,  October  18,  1896,  $60; 
February  18,  1897,  $16;  January  14,  1898,  $50;  October 
19,  1898,  $50.'*  Some  of  these  later  payments  of  interest  on 
this  note  were  made  by  appellant,  Hiram  W.  Barrett ;  that 
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on  the  note  here  sued  on,  Samuel  G.  Barrett,  who  waA  the 
father  of  appellant,  was  the  principal,  and  appellant  and 
William  C.  Barrett  were  sareties  on  the  same  for  said  Sam- 
nel  6.  Barrett,  bnt  there  was  no  evidence  that  said  John 
Sipp  at  any  time  knew  who  was  the  principal  debtor  or  who 
were  the  sureties  on  said  note;  that  on  January  2, 1899,  ap- 
pellant sent  to  John  Sipp  by  letter,  which  was  mailed  to 
said  John  Sipp  and  was  received  by  him,  a  check  for 
$107.85,    made   by  another  person  to   the   order  of   ap- 
pellant,   and    which    check    was    duly    indorsed    by    ap- 
pellant  when   it   was   sent  to   John   Sipp;   that   in  the 
letter  which  was  enclosed  with  said  check,  appellant  di- 
rected John  Sipp  to  place  the  amount  of  said  check  to  his 
credit,  and  gave  no  other  direction  in  said  letter  or  in  any 
other  way  to  said  John  Sipp  as  to  the  application  of  the 
amount  of  said  check;   that  said  John  Sipp  thereupon  re- 
ceived the  full  amount  of  $107.85  of  said  check  from  its 
maker,  and  on  January  2,  1899,  said  John  Sipp  applied  of 
the  $107.85,  $16  on  the  note  here  sued  on,  and  at  the  same 
time  said  John  Sipp  caused  to  be  made  the  following  in- 
dorsement on  said  note:    *'Rec'd  $16.00  Jan.  2d,  99  H.  W. 
Brt.  Int.  in  full  to  January  1,  99'*;  that  such  payment  of 
$16  paid  the  interest  in  full  on  said  note  to  January  1, 1899 ; 
that  said  direction  by  appellant  to  said  Sipp  to  place  the 
check  of  $107.85  to  the  credit  of  appellant  was  an  authority 
to  said  Sipp  to  apply  said  check,  or  any  part  of  the  same, 
on  the  note  in  suit  in  this  action ;  that  there  is  due  and  un- 
paid on  said  note  $400,  and  interest  at  the  rate  of  eight  per 
cent.  i)er  annum  from  January  1,  1899;   that  defendant, 
William  C.  Barrett,  had  at  no  time  made  any  payment  on 
the  note  in  suit,  nor  in  any  way  recognized  its  binding  force ; 
that  a  reasonable  attorneys'  fee  on  the  note  in  suit  is  $63.45. 
On  the  above  facts  the  court  announced  the  following  con- 
elusions  of  law:    *'  (1)  The  defendant  William  C.  Barrett  is 
entitled  to  a  judgment  that  the  plaintiffs  take  nothing  by 
their  action  against  him.    (2)  The  payment  of  the  $16  upon 
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the  note  in  suit  on  the  second  day  of  January,  1899,  was 
efFeetual  to  make  the  note  in  question  in  this  action  a  contin- 
uous contract  from  said  date  as  to  the  defendant  Hiram  W. 
Barrett.  (3)  The  plaintiffs  are  entitled  to  a  judgment 
against  the  defendant  Hiram  W.  Barrett  for  $746  for  prin- 
cipal and  interest  and  the  further  sum  of  $63.45  for  attorney 
fees  and  in  all  the  sum  of  $809.45  the  same  to  be  without 
relief  from  valuation  or  appraisement  laws  of  the  State  of 
Indiana  and  it  is  so  ordered." 

The  underlying  principles  applicable  to  the  questions 

raised  by  appellant's  second  and  third  errors  relied  on  and 

set  out,  supra,  as  declared  by  the  Supreme  Court, and  this 

court,  are  as  follows:     (1)  '*A  voluntary  part  pay- 

2.  ment  upon  a  debt,  made  as  such,  is  prima  facie  suffi- 
cient to  revive  the  debt,  although  such  prima  facte 

case  may  be  rebutted  by  attendant  circumstances  inconsist- 
ent with  such  revivor.''  Christian  v.  State,  ex  rel.  (1893), 
7  Ind.  App.  417, 423,  34  N.  E.  825.  See,  aJso,  Wiley  v.  State, 
ex  rel  (1886),  105  Ind.  453, 5  N.  E.  884;  Brudi  v.  Trentmm 
(1896),  16  Ind.  App.  512,  44  N.  E.  932. 

(2)  **Part  payment  of  the  principal  and  payment  of  in- 
terest stand  on  the  same  footing.    Payment  is  regarded  as 

an  acknowledgment  of  an  existing  obligation  and  from 

3.  such  acknowledgment  a  promise  to  pay  the  debt  may 
be  implied."    Meitzler  v.  Todd  (1895),  12  Ind.  App. 

381,  382,  39  N.  E.  1046,  54  Am.  St.  531.  See,  also,  Conwell 
V.  Buchanan  (1845),  7  Blackf.  537. 

(3)  *'In  order  to  take  a  case  out  of  the  statute  of  limita- 
tions by  a  part  payment,  it  must  appear,  in  the  first  place, 

that  the  payment  was  made  on  account  of  the  debt. 

4.  secondly,  it  must  appear  that  it  was  made  on  account 
of  the  debt  for  which  the  action  is  brought.^*   Prenait 

V.  Runyon  (1859),  12  Ind.  174, 178. 

On  this  subject  the  Supreme  Court,  in  the  case  of  Car- 
lisle V.  Morris  (1857),  8  Ind.  421,  423,  said:    *'An  admis- 
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sion  of  continued  indebtedness  may  be  inferred  from  the  fact 
of  part  payment;  but  the  court  is  not  allowed  to  imply  such 
admission  as  an  inference  of  law.  It  must  be  left  to  the  jury. 
It  is  only  prima  fade  evidence,  and  may  be  rebutted  by  other 
evidence,  and  by  the  circumstances  under  which  it  was  made. 
Further,  in  order  to  take  a  case  out  of  the  statute  by  a  part 
payment,  it  mttst  appear  that  the  payment  was  made  on 
accaunt  of  the  debt  for  which  the  action  is  brought/'  To  the 
same  effect  see  Brudi  v.  Trentman,  supra;  Mozingo  v.  Boss 
(1898),  150  Ind.  688,  690,  691,  50  N.  E.  867,  41  L.  R.  A. 
612,  65  Am.  St.  387. 

(4)     **A  debtor  who  owes  his  creditor  money  on  distinct 

and  separate  accounts,  or  debts,  may  direct  his  payments  to 

be  applied  to  either,  as  he  pleases.    If  the  debtor  omits 

5.  to  make  any  such  appropriation,  then  the  creditor  has 
the  right  to  apply  the  payments  to  such  debts,  due  to 

him  by  the  debtor,  as  he  may  choose.'*  Conduitt  v.  Ryan 
(1891),  3  Ind.  App.  1,  6,  29  N.  E.  160.  See,  also,  Dungan 
V.  Dollman  (1878),  64  Ind.  327. 

(5)     **The  right  of  appropriation  by  the  debtor 

6.  applies,  however,  only  to  voluntary  payments,  and 
does  not  exist  in  case  of  payments  in  invitum,  or  by 

7.  process  of  law.    •    •    •    And  if  the  debtor  pay  with 
one  intention  and  the  creditor  receive  with  another, 

the  intent  of  the  debtor  mtist  govern.    Beed  v.  Boardman 
[1838],  20  Pick.  441.    •    •    •    If  neither  party  make 

8.  a  specific  appropriation  of  the  money  paid,  then  the 
law  will  apply  it,  in  the  language  of  Judge  Story: 

'According  to  its  own  notion  of  the  intrinsic  equity  and 
justice  of  the  case.'  Cremer  v.  Higginson  [1817],  1  Mason 
323;  2  Parsons,  Contracts  630.  (6)  When  the  duty  of  making 
the  appropriation  is  thus  imposed  on  the  courts,  the  first 
question  always  is,  what  was  the  intention  of  the  debtor,  for 
although  he  may  have  made  no  express  declaration  upon  the 
subject,  yet  if  his  intention  can  be  gathered  from  the  sur- 
rounding circumstances  of  the  case  it  must  prevail,*'     Con- 
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duitt  V.  Ryan,  supra.  See,  alfio,  Adams  Express  Co.  v.  Black 
(1878),  62  Ind.  128.    (Italics  in  above  quotation  ours.) 

On  this  last  proposition  this  court,  in  the  case  of  Conduitt 
V.  Ryan,  supra,  on  page  8,  said:  **In  Emery  v.  Tichout 
[1841],  13  Vt.  15,  the  court  said  that  in  performing  the  duty 
of  making  the  appropriation  the  courts  have  not  always  fol- 
lowed a  imiform  rule,  but  that  'there  is  one  rule  which  is 
clear,  that  is,  whenever  the  intention  of  the  parties  at  the 
time  can  be  ascertained  that  will  govern  if  it  be  not  unlaws 
fuL'  " 

These  conditions  are  important,  in  view  of  the  rule  that 
the  appropriation  may  be  implied  from  circumstances  as  well 
as  by  words.  Rowland  v.  Rench  (1844),  7  Blackf.  236; 
Bayley  v.  Wynkoop  (1849),  5  Oilman  (lU.)  449. 

In  Taylor  v.  Sandiford  (1822),  7  Wheat  13,  5  L.  Ed.  384, 
Chief  Justice  Marshall  said :  ^'  ' A  payment  may  be  attended 
by  circumstances  which  demonstrate  its  application,  as  com- 
pletely as  words  could  demonstrate  it.'  It  is  plain  that  cir- 
cumstances may  furnish  an  equivalent  to  a  declaration  of 
appropriation.'' 

On  the  same  question  the  Supreme  Court  of  this  State,  in 
the  case  of  Dungan  v.  DoUman,  supra,  said:  '*The  general 
rule  in  regard  to  the  application  of  payments  seems  to  be 
well  established,  that  the  payor  and  debtor  owing  two  or 
more  debts  to  the  same  creditor  or  payee,  may  direct  the 
application  of  any  payment  made,  as  he  may  elect,  to  either 
of  his  said  debts.  It  is  not  absolutely  necessary  in  such  a 
case,  that  the  appropriation  of  the  payment  should  be  made 
by  an  express  declaration  of  the  debtor ;  for  if  his  purpose 
and  intention,  as  to  the  application  of  the  payment,  could  be 
clearly  gathered  from  the  attendant  circumstances,  the  cred- 
itor would  be  bound  thereby,  even  in  the  absence  of  an  ex- 
press direction.  Adams  Express  Co.  v.  Black  [1878],  62 
Ind.  128." 

(7)  Payment  and  the  inference  of  an  admission  of  contin- 
ued indebtedness  which  may  be  drawn  therefrom  are  ques- 
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tionft  of  iaety  and  not  of  law.  Mozingo  v.  Boss,  supra; 
9.  Christian  v.  State,  ex  rel.,  supra,  423;  Binford  v. 
Adams  (1885),  104  Ind.  41,  43,  3  N.  E.  753;  Braden 
V.  Lemmon  (1891),  127  Ind.  9,  13,  14,  26  N.  E.  476;  Car- 
lisle  V.  Morris,  supra,  423;  Belshaw  v.  Chitwood  (1895), 
141  Ind.  377,  378,  382,  40  N.  E.  908 ;  Bradway  v.  Oroenen- 
dyke  (1899),  153  Ind.  508,  512,  513,  55  N.  E.  434. 

The  case  of  Brctden  v.  Lemmon,  supra,  is  an  authority  in 
point  on  this  question,  and  applicable  to  this  particular  case. 
The  Supreme  Court  in  that  case  said :  "The  real  controversy 
between  the  parties  relates  to  the  effect  of  the  special  find- 
ing above  referred  to,  the  appellant  contending  that  payment 
is  an  ultimate  fact  to  be  found  by  the  court,  while  it  is  con- 
tended by  the  appellees  that  payment  is  a  conclusion  of  law 
to  be  deduced  from  a  given  state  of  facts.    Mr.  Thompson, 
in  his  work  on  Trials,  vol.  1,  §1253,  says:  'There  is  no  rule  of 
law  as  to  what  is  or  as  to  what  is  not  payment.    Payment  is 
simply  the  doing  of  what  a  man  has  agreed  to  do.    It  is, 
therefore,  a  pure  question  of  fact;  and  where  a  man  has 
agreed  to  pay,  and  tenders  what  he  understands  to  be  per- 
formance of  his  agreement,  and  the  other  party  accepts  it,  it 
is  a  naked  question  of  fact  and  intent,  whether  it  was  ac- 
cepted as  performance.     In  every  such  case  the  ultimate 
point  of  inquiry  does  not  touch  a  rule  of  law,  but  stops  at  a 
conclusion  of  fact.*    As  applied  to  this  case  we  fully  concur 
in  what  Mr.  Thompson  says  upon  this  subject.    Payment  is 
a  question  of  fact,  and  not  one  of  law.    It  will  be  observed 
that  in  what  purports  to  be  the  special  finding  of  facts,  there 
18  no  direct  finding  that  any  portion  of  the  note  set  up  in  the 
cross^omplaint  has  been  paid.    The  facts  found  by  the  court 
are  evidential  facts  tending  strongly,  no  doubt,  to  prove  that 
the  money  collected  by  Prickett  on  the  Lemmon  judgment 
was  intended  by  the  parties  as  a  payment  on  the  note  in 
suit;  but  the  ultimate  fact  of  payment  is  not  stated  in  the 
special  finding  of  facts.    It  is  stated,  however,  as  a  conclu- 
sion of  law.    •    •    •    The  question,  therefore,  is,  shall  we 
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reject  the  finding  of  the  ultimata  fact  of  payment,  because  it 
is  stated  as  a  conclusion  of  law,  and  not  as  a  statement  of 
fact.  The  question  here  presented  does  not  seem  to  be  open 
to  argument  In  the  case  of  Kealing  v.  VaTisickle  [1881  ] ,  74 
Ind.  529  [39  Am.  Rep.  101]  it  was  held  that  if,  in  the  spe- 
cial finding,  items  of  evidence  only  are  stated,  instead  of  the 
facts  which  ought  to  be  found,  and  if  the  statement  of  the 
legal  conclusions  embraces  matters  of  law,  and  also  matters 
of  fact  which  ought  to  have  been  found  as  such,  a  venire  de 
novo  shoxdd  be  granted.  •  •  •  The  special  finding  is 
defective  in  failing  to  find  the  fact  of  payment,  the  ultimate 
fact  in  issue  between  the  parties."    (Our  italics.) 

(8)     A  defective  attempt  to  cover  the  issue  of  payment, 
where  such  issue  was  a  material  one,  by  stating  items  of  evi- 
dence only,  instead  of  the  fact  which  ought  to  be 

10.  found,  furnishes  ground  for  a  motion  for  a  venire  de 
novo.    Braden  v.  Lemmon,  supra;  Bradway  v.  Oroen- 

endyke,  supra;  Swift  v.  Harley  (1898),  20  Ind.  App.  614, 
618,  49  N.  E.  1069. 

Evidentiary  facts  found  in  special  findings  furnish  no 

grounds  on  which  the  court  can  predicate  its  conclusions  of 

law,  and  will  be  disregarded  on  appeal.    Bradway  v. 

11.  Groenendyke,   supra;    Braden   v.   Lemmon,   supra; 
Craig  v.  Bennett  (1897),  146  Ind.  574,  45  N.  E.  792; 

Binford  v.  Adams,  supra;  Belshaw  v.  Chit  wood,  supra. 
'  The  foregoing  authorities,  and  the  quotations  therefrom 
make  it  clear  that  a  voluntary  part  payment  on  an  existing 
debt  is  prima  facie  sufficient  to  revive  such  debt  and  start 
anew  the  statute  of  limitation  upon  the  theory  that  such  pay- 
ment is  in  the  nature  of  an  admission  or  acknowledgment  by 
the  debtor  of  ''his  liability,  for  the  whole  demand,  and,  from 
the  fact  that  he  made  the  payment  a  new  promise  on  his  part 
to  pay  the  remainder  of  the  debt  may  be  implied." 

It  is  also  made  clear  by  these  authorities  that  to  start 
anew  the  running  of  the  statute,  it  must  appear  that  the  pay- 
ment relied  on  was  voluntary;  that  it  was  made  on  account 
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of  the  debt  for  which  the  action  is  brought;  that  at  most 
such  payment  is  **only  prima  facie  evidence"  of  such  revival 
of  the  debt  and  may  be  rebutted  by  other  evidence,  and  "by 
attendant  circumstances  inconsistent  with  such  revivor"; 
that  "if  the  debtor  pay  with  one  intention  and  the  creditor 
receive  with  another,  the  intent  of  the  debtor  must  govern." 
It  must  not  be  understood,  however,  from  the  expres- 
12.  sion  just  quoted,  that  the  secret  intent  of  the  debtor, 
undisclosed  at  the  time  of  payment,  shall  govern  or 
control,  but  where  from  all  the  facts  and  circumstances  sur- 
rounding and  connected  with  the  payment  when  made,  the 
debtor's  intent  so  disclosed,  can  be  ascertained,  it  shall  con- 
trol, rather  than  the  intent  of  the  creditor.  This  is  true  as  to 
pa3rments  generally  made  by  a  debtor  to  a  creditor  who 
holds  two  or  more  obligations  of  such  debtor,  and  being  true 
under  such  circumstances,  there  is  much  stronger  reason  for 
the  application  of  the  rule  under  circumstances  where  the 
debts  held  by  the  creditor  are  those  of  the  debtor's  own 
making  on  which  he  is  primarily  liable,  and  those  made  by 
some  one  else  on  which  he  is  only  secondarily  liable. 

We  think  we  have  indicated  the  law  applicable  to  the  facts 
of  this  case  as  expressed  by  the  Supreme  Court  and  this 
court.    Under  our  view  of  the  case,  we  deem  it  unnecessary 
to  express  any  opinion  on  the  question  of  what  the  evidence 
or  the  findings  show  on  the  subject  of  payment.    Under  the 
authorities  cited,  it  is  settled  that  the  question  of  part  pay- 
ment and  the  admission  of  indebtedness  that  may  be  inferred 
therefrom,  is  a  question  of  fact  and  not  of  law.    No 
10.   such  fact  is  found  in  this  case,  but  on  the  contrary, 
the  court  sets  out  the  evidentiary  facts  on  which  the 
existence  or  nonexistence  of  such  xdtimate  fact  might  be 
based.    Under  the  authorities,  these  evidentiary  facts  must 
be  ignored  by  this  court,  and  without  them  the  second  and 
third  conclusions  of  law  have  nothing  for  their  support. 

Inasmuch  as  the  court  below  made  a  "defective  attempt 
to  cover  the  issue  of  payment  the  order  should  be  to  grant  a 
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venire  de  novo/'    Bradway  v.  Oroenendyke,  supra,   and 
other  authorities  on  this  question  heretofore  cited. 

We  think  the  court  below  should  have  sustained  appellant's 
motion  for  a  venire  de  novo,  and  for  error  in  overniline^  the 
same  the  judgment  is  reversed,  with  ingtructions  to  the  court 
below  to  sustain  such  motion,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Note.— Reported  in  08  N.  E.  310.  See,  also,  nnder  (1)  14  Qya 
152;  (2)  25  Qc.  1300;  (3)  25  Cyc.  1373;  (4)  25  Cyc.  1433;  (5) 
30  Cyc.  1228,  1233;  (6)  30  Cyc.  1228;  (7)  30  Cyc.  1240;  (9)  25 
Cyc.  1437;  30  Cyc.  1294 ;  (10)  38  Cyc.  1921;  (11)  3  C^c.  347;  (12) 
30  Cyc.  1231, 1240.  For  a  discussion  of  the  application  by  a  credit- 
or of  an  ondirected  payment  to  a  debt  barred  by  limitation  as  reviv- 
ing the  unpaid  portion,  see  13  Ann.  Cas.  1203.  As  to  the  directing  by 
a  debtor  of  the  application  of  his  payments,  see  96  Am.  St.  46.  On 
the  question  of  the  revival  of  a  barred  debt  by  appUcation  of  gen- 
eral payment,  see  13  L.  R.  A.  (N.  S.)  1141. 


Essex  et  al.  v.  Hopkins  et  al. 

[No.  7,555.     Filed  AprU  26,  1912.] 

1.  Appeal.— i^erietr. — Harmless  Error. — Ruling  on  Demurrer  for 
Misjoinder  of  Causes. — ^Under  the  provisions  of  $346  Bums  1908, 
§341  R.  S.  1881,  erroneously  sustaining  a  demurrer  for  misjoinder 
of  causes  of  action  is  not  cause  for  reversal,    p.  320. 

2.  Deeds. — Conveyance  to  Trustees  of  Church. — Construction, — 
Estate  Conveyed, — ^A  conveyance  to  named  persons,  designated  as 
the  trustees  of  the  parsonage  of  a  ministerial  charge,  and  their 
successors  in  office,  '*in  trust  for  the  use  and  benefit  of  the  minis- 
try and  membership  of  the  Methodist  Episcopal  Church  in  the 
United  States  of  America,  subject  to  the  discipline,  usage  and 
ministerial  appointments  of  said  church,"  and  providing  f(»'  dis- 
lK)sition  of  the  proceeds,  in  the  event  of  sale,  in  accordance  with 
said  discipline,  does  not  give  to  either  of  the  churches  composing 
such  ministerial  charge  any  legal  estate  or  interest  in  the  prop- 
erty conveyed,    p.  321. 

3.  Deeds. — Execution, — Merger  of  Previous  Negotiations. — Upon 
the  execution  of  a  deed,  all  previous  negotiations  in  reCer^ice 
thereto,  whether  parol  or  written,  are  merged  therein  and  the 
terms  of  the  deed  will  control,    p.  321. 

4.  Trusts. — Resulting  Trusts, — Acts  of  Church  Officers. — ^Where 
two  churches  constituted  one  ministerial  charge,  each  having  its 
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own  board  of  trustees  and  local  officers  who  constitated  the  quar- 
terly conference  of  the  charge,  and  such  officers,  sitting  as  the 
quarterly  conference,  decided  on  the  purchase  of  a  new  parson- 
age^ recommending  the  amount  to  he  paid  by  each  church  and 
that  the  pn^ierty  should  belong  to  the  two  churches  Jointly,  such 
action  did  not  amount  to  a  contract  between  the  two  churches  so 
as  to  cause  the  conveyance,  taken  in  the  names  of  persons  desig- 
nated as  trustees  of  the  parsonage  of  the  charge  for  the  use  and 
benefit  of  the  ministry  and  membership  of  the  church  in  the 
United  States,  to  operate  as  a  resulting  trust  in  favor  of  said  two 
churches  under  the  provisions  of  $4010  Burns  1908,  {2076  R.  S. 
1881,  excepting  certain  cases  from  the  provisions  of  $4017  Bums 
1908,  §2974  R.  S.  1881,  that  no  trust  shall  result  in  favor  of  one 
paying  the  consideration  for  a  conveyance  made  to  another,  p.  322. 
5.  Reuoious  Societies. — Corporate  Poicers. — Acts  of  Trustees, — 
Under  the  provisions  of  $4984  Bums  1908,  $3824  R.  S.  1881,  the 
trustees  of  a  religious  society  are  a  body  politic  and  corporate 
under  the  name  and  style  of  the  society,  whose  acts  as  a  board 
are  binding  on  the  society,  but  they  cannot  bind  it  by  their  indi- 
vidual action,    p.  323. 

From  Bartholomew  Circuit  Court;  Marshall  Hacker, 
Judge. 

Action  by  Thomas  Essex  and  others  as  trustees  of  the 
Methodist  Episcopal  Church  of  Old  St.  Louis  against  Dennis 
C.  Hopkins  and  others  as  trustees  of  the  Methodist  Episcopal 
Church  of  Hope  and  others.  From  a  judgment  for  defend- 
ants, the  plaintiffs  appeal.    Affirmed. 

John  W.  DotKiker  and  Ralph  H.  Spaugh,  for  appellants. 
Francis  T.  Hard  and  James  F.  Cox,  for  appellees. 

LAmY,  J. — ^This  action  involves  a  controversy  between  the 
trustees  of  the  Methodist  Episcopal  Church  of  Old  St.  Louis 
and  the  trustees  of  the  Methodist  Episcopal  Church  of  Hope. 

At  the  time  of  the  transactions  out  of  which  this  litigation 
arises,  the  Hope  church  and  the  Old  St.  Louis  Church  consti- 
tuted one  ministerial  charge,  known  as  the  **Hope  charge." 
Each  church  had  its  own  board  of  trustees  and  local  officers, 
and  transacted  its  own  business  affairs,  and  the  local  officers 
for  the  two  churches  constituted  the  quarterly  conference 
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and  also  the  official  board  of  the  Hope  charge,  which  trans- 
acted the  business  of  said  charge. 

The  facts  as  gathered  from  the  complaint,  are  substantial- 
ly, as  follows :  In  November,  1897,  at  a  meeting  of  the  quar- 
terly conference,  a  committee  was  appointed  to  devise  some 
plan  for  the  improvement  of  the  parsonage  of  such  charge, 
and  at  the  next  meeting  of  the  quarterly  conference,  held  in 
February,  1898,  this  committee  made  a  report  in  writing,  in 
which  it  recommended  the  sale  of  the  old  parsonage,  and  the 
purchase  of  a  lot  and  the  erection  of  a  new  parsonage  there- 
on.   In  the  report  it  was  estimated  that  the  purchase  of  the 
lot  and  the  erection  of  the  new  parsonage,  as  planned,  would 
cost  $1,600,  and  that  the  old  parsonage  could  be  sold  for 
$400,  leaving  a  balance  of  $1,200  to  be  raised  by  the  two 
churches.    The  report  recommended  that  the  Old  St.  Louis 
church  pay  $300  of  this  amount  and  that  the  Hope  church 
pay  the  remainder.    The  report  concluded  with  the  language 
following:    **In  view  of  the  foregoing  division  of  one-fourth 
and  three-fourths  of  the  expense  and  to  make  all  parties 
safe  we  offer  the  following:    Resolved:  that  the  parsonage 
property  belong  jointly  to  the  Old  St.  Louis  and  Hope 
churches.    The  Old  St.  Louis  claim  to  cover  one-fourth  its 
value  and  Hope  the  other  three-fourths.     We  recommend 
that  subscriptions  be  made  payable  as  follows :    One-fourth 
on  or  before  September  1st,  1898,  and  the  other  half  on  or 
before  January  1st,  1899,  and  that  the  Parsonage  Trustees 
with  the  Pastor  and  a  committee  of  one  from  each  of  the 
points  shall  constitute  the  soliciting  committee.*' 

This  report  was  adopted  by  the  quarterly  conference  and 
in  pursuance  thereof  a  building  committee  was  appointed, 
which  purchased  a  lot  and  erected  a  parsonage  thereon.  The 
deed  to  the  property  was  taken  to  **  Samuel  P.  Hitchcock, 
Logan  T.  Chitty  and  Thomas  Dodd,  Trustees  of  the  M.  E. 
Parsonage  of  Hope,  Indiana  Charge  and  their  successors  in 
office,  in  trust  for  the  use  and  benefit  of  the  ministiy  and 
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membership  of  the  Methodist  Episcopal  Church  in  the  United 
States  of  America,  subject  to  the  discipline,  usage  and  minis- 
terial appointments  of  said  church  as  from  time  to  time  au- 
thorized and  declared  and,  if  sold,  the  proceeds  shall  be  dis- 
posed of  and  used  in  accordance  with  the  provisions  of  said 
discipline.'* 

The  church  of  Old  St.  Louis  contributed  and  paid  toward 
the  purchase  of  said  lot  and  the  erection  of  the  building 
thereon  more  than  $500,  and  the  property  so  provided  was 
occupied  and  used  as  a  parsonage  by  the  minister  of  Hope 
charge  continually  until  November  8,  1906,  during  all  of 
which  time  the  Hope  charge  consisted  of  the  Hope  church 
and  the  church  of  Old  St.  Louis.    On  November  8,  1906,  a 
meeting  of  the  quarterly  conference  and  of  the  oflScial  board 
of  Hope  charge  was  held  and  presided  over  by  the  presiding 
elder  of  the  district.    By  the  action  of  this  meeting  the  Hope 
church  was  made  a  separate  ministerial  charge  and  the  soci- 
ety of  Old  St  Louis  was  separated  therefrom.    This  separa- 
tion was  agreed  to  by  the  members  of  the  quarterly  confer- 
ence and  the  official  board  who  were  present  from  and  repre- 
senting the  Old  St.  Louis  society,  on  the  condition  that  the 
society  which  they  represented  should  be  paid  by  the  Hope 
society  the  value  of  the  one-fourth  interest  which  it  claimed 
in  the  parsonage  property.    This  arrangement  was  agreed  to 
by  the  members  of  the  quarterly  conference  and  the  official 
board  representing  the  Hope  society,  and  a  motion  was  made 
and  unanimously  adopted  at  said  meeting  to  the  effect  that 
the  Hope  pastoral  charge  be  dissolved  and  that  the  Hope 
society  pay  the  Old  St.  Louis  church  society  for  its  fourth 
interest  in  the  parsonage  property.    A  committee  was  ap- 
pointed at  this  meeting  consisting  of  one  member  from  the 
Old  St.  Louis  church  society,  and  two  members  from  the 
Hope  church  society  for  the  purpose  of  appraising  the  one- 
fourth  interest  in  said  parsonage  property,  in  pursuance  of 
said  motion;   but  the  members  of  the  committee  from  the 
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Hope  society  refused  to  act  with  the  members  from  Old  St. 
Louis  society,  and  have  failed  and  refused  to  fix  the  value  of 
said  property  or  the  one-fourth  interest  thereof. 

The  Hope  society  after  November  8,  1906,  took  possession 
of  the  parsonage  property,  and  haa  ever  since  held,  and  still 
holds  the  same,  and  has  always  refused,  and  still  refuses  to 
pay  to  the  Old  St.  Louis  church  the  one-fourth  value  of  said 
property,  or  any  part  thereof. 

The  complaint  is  in  two  paragraphs.  The  first  sets  out  in 
detail  the  facts  heretofore  recited,  and  avers  that  appellants, 
as  trustees  of  the  Old  St.  Louis  church  society,  are  the  own- 
ers of  the  undivided  one-fourth  interest  in  the  real  estate 
described,  and  defendants  are  the  owners  of  the  undivided 
three-fourths  thereof;  that  the  property  is  of  the  value  of 
about  $2,500,  and  is  undivisible.  The  relief  asked  is  that  ap- 
pellants be  declared  the  owners  of  the  undivided  one-fourth 
interest  in  said  property ;  that  it  be  declared  undivisible,  and 
ordered  sold ;  and  that  the  proceeds  be  ordered  to  be  distrib- 
uted one-fourth  to  appellant  and  three-fourths  to  appellee. 

The  second  paragraph  states  practically  the  same  facts  as 
the  first,  with  the  exception  of  the  averments  on  the  subject 
of  partition.  This  paragraph  alleges  that  the  one-fourth  in- 
terest in  said  real  estate  is  of  the  value  of  $750,  and  con- 
eludes  with  a  prayer  for  judgment  in  that  amount. 

Appellees  filed  a  demurrer  to  the  complaint  as  a  whole, 
on  the  ground  that  the  two  causes  of  action  were  improperly 
joined,  and  also  filed  a  separate  demurrer  to  each  paragraph 
of  complaint,  on  the  ground  that  neither  of  such  paragraphs 
stated  facts  sufficient  to  constitute  a  cause  of  action.  All 
these  demurrers  were  sustained,  and  appellants  refusing  to 
amend  or  plead  further  judgment  was  rendered  against 
them,  from  which  this  appeal  is  prosecuted. 

The  action  of  the  court  in  sustaining  the  demurrer  to  the 

complaint  as  a  whole,  on  the  ground  that  two  causes  of 

1.    action  were  improperly  joined,  presents  no  reversible 

error.    Even  if  two  causes  of  action  were  improperly 


NOVEMBER  TERM,  1911.  321 

^ #  

Essex  17.  Hopkins — 60  Ind.  App.  316. 

joined,  such  a  ruling  would  be  harmless,  as  the  only  effect 
would  be  to  require  that  the  separate  paragraphs  of  com- 
plaint be  docketed  as  distinct  actions.  §346  Bums  1908, 
§341  B.  S.  1881;  Langsdale  v.  Woolen  (1889),  120  Ind.  16, 
21  N.  E.  659;  Miller  v.  Evansville  Nat  Bank  (1884),  99 
Ind.  272. 

In  this  case  the  court  also  sustained  the  separate  demurrer 
to  each  paragraph  of  complaint,  and  rendered  judgment 
against  appellants  on  the  merits.  This  requires  us  to  con- 
sider the  sufficiency  of  each  paragraph  of  complaint. 

Under  the  terras  of  the  deed  it  is  clear  that  neither  of  said 

ehnrches  has  any  legal  estate  or  interest  in  said  parsonage 

property.     The  legal  title  is  held  by  the  parsonage 

2.  trustees  in  trust  for  the  use  and  benefit  of  the  minis- 
try  and   membership    of  the   Methodist   Episcopal 

Church  in  the  United  States  of  America. 

No  express  trust  in  the  real  estate  in  question  or  any  part 

thereof  was  created  by  the  deed  in  favor  of  appellants,  but, 

on  the  contrary,  an  express  tnist  was  created  in  favor  of  the 

ministry  and  membership  of  the  Methodist  Episcopal  Church 

in  the  United  States  of  America.    When  a  deed  has 

3.  been  executed,  all  previous  negotiations  in  reference 
thereto,  whether  parol  or  written,  are  merged  there- 
in. If  there  are  any  inconsistencies  between  the  original 
terms  of  the  agreement  and  the  deed,  the  terms  of  the  deed 
will  control.  Phillhrook  v.  Emsrmler  (1884),  92  Ind.  590; 
Turner  v.  Cool  (1864),  23  Ind.  56,  85  Am.  Dec.  449;  Smith 
V.  McClain  (1896),  146  Ind.  77,  45  N.  E.  41. 

It  is  claimed  on  behalf  of  appellants  that,  under  the  aver- 
ments of  the  first  paragraph  of  complaint,  a  trust  was  cre- 
ated by  operation  of  law,  known  as  an  implied  or  resulting 
trust,  by  which  the  trustees  of  the  parsonage  held  the  title 
thereto  in  trust,  one-fourth  for  the  church  society  of  Old  St. 
Louis  and  three-fourths  for  the  church  society  of  Hope. 

Section  4017  Bums  1908,  §2974  R.  S.  1881,  provides  that 
Vol.  50—21 
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**When  a  conveyance  for  a  valuable  consideration  is  made 
to  one  person,  and  the  consideration  therefor  paid  by 
4.  another,  no  use  or  trust  shall  result  in  favor  of  the 
latter ;  but  the  title  shall  vest  in  the  former,  subject 
to  the  provisions  of  the  next  two  sections."  The  next  sec- 
tion does  not  relate  to  cases  such  as  the  one  under  considera- 
tion, but  §4019  Burns  1908,  §2976  R.  S.  1881,  provides  that 
the  provisions  of  the  section  just  referred  to  shall  not  ex- 
tend to  three  classes  of  cases  expressly  designated,  viz. :  (1 ) 
When  it  appears  that  the  alienee  shall  have  taken  an  abso- 
lute conveyance  in  his  o^vn  name  without  the  consent  of  the 
person  with  whose  money  the  consideration  was  paid;  (2) 
when  such  alienee,  in  violation  of  some  trust,  shall  have  pur- 
chased the  land  \Wth  money  not  his  own;  (3)  when  it  shall 
be  made  to  appear  that  by  agreement,  and  without  any 
fraudulent  intent,  the  party  to  whom  the  conveyance  was 
made,  or  in  whom  the  title  shall  rest,  was  to  hold  the  land  or 
some  interest  therein  in  trust  for  the  party  paying  the  pur- 
chase money  or  some  part  thereof. 

Appellants  do  not  seriously  contend  that  the  facts  pleaded 
show  a  resulting  trust  under  the  first  or  second  provision  of 
§4019,  supra,  but  they  claim  that  the  facts  pleaded  do  show : 
(1)  that  the  purchase  money  for  the  parsonage  was  fur- 
nished by  the  two  church  societies  in  the  proportit>n  of  one- 
fourth  and  three-fourths ;  (2)  that  the  conveyance  was  made 
to  and  the  title  vested  in  the  trustees  of  the  Methodist  Epis- 
copal parsonage  of  Hope  charge;  (3)  that  such  conveyance 
was  made  under  an  agreement  entered  into  in  good  faith, 
and  without  any  fraudulent  intent,  between  the  two  church 
societies,  by  the  terms  of  which  the  parsonage  trustees  were 
to  hold  such  real  estate  in  trust,  one-fourth  for  the  Old  St. 
Louis  church  society  and  three-fourths  for  the  Hope  church 
society.  Such  a  state  of  facts  is  sufficient  to  show  a  result- 
ing trust.  We  think,  however,  that  the  facts  pleaded  fail  to 
show  that  any  agreement  was  entered  into  between  the  two 
church  societies,  to  the  effect  that  the  parsonage  property 
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was  to  be  held  by  the  parsonage  trustees  in  trust  for  such 
church  societies  or  either  of  them. 

The  report  of  the  committee,  together  with  the  resolution 
forming  a  part  thereof,  which  was  adopted  by  the  quarterly 
conference,  does  not  amount  to  such  a  contract.  From  the 
facts  pleaded,  it  does  not  appear  that  either  the  quarterly 
conference  or  the  official  board  had  any  power  to  make  a 
contract  for  the  two  churches  that  would  be  binding  on 
either  of  them.  Each  church  society  had  its  own  board  of 
trustees.  These  trustees  had  power  to  act  for  the  church  or- 
ganization which  they  represented  when  met  as  a  board  for 
that  purpose,  and  the  pleading  fails  to  show  that  the  board 
of  trustees,  or  either  of  the  church  societies  interested,  took 
any  action  or  mad^  any  agreement  whatever  in  reference  to 
the  parsonage  or  to  the  manner  in  which  the  title 
5.  should  be  taken  or  held.  Section  9  of  the  act  touch- 
ing societies  and  lodges  provides  that  the  trustees 
thereof  shall  be  deemed  a  body  politic  and  corporate,  under 
such  name  and  style  as  the  society  may  elect,  and  under  that 
name  shall  have  power  to  contract  and  sue,  be  contracted 
with  and  sued  with  like  effect  as  other  persons  or  corpora- 
tions. §4984  Burns  1908,  §3824  R.  S.  1881.  See,  also,  Board, 
eic.,Y.  8huf.ze  (1878),  61  Ind.  511. 

The  trustees  of  a  church  cannot,  by  their  individual  ac- 
tion, bind  the  organization  which  they  represent.  Their  acts 
are  binding  on  the  organization  only  when  they  meet  and  act 
as  a  board.  First  Presbyterian  Church,  etc.,  v.  McColly 
(1906),  126  111.  App.  333;  8  Current  Law  1719. 

There  is  no  averment  in  the  complaint  that  the  board  of 
trustees  of  the  church  society  of  Hope  and  the  board  of  trus- 
tees of  the  church  society  of  Old  St.  Louis  entered  into  any 
contract  with  each  other  or  with  the  board  of  parsonage 
trustees  to  the  eflfect  that  the  title  to  the  parsonage  property 
should  be  held  in  trust  for  either  of  said  church  societies. 
It  does  not  appear  from  the  averments  that  there  was  any 
provision  of  the  church  discipline  giving  to  the  quarterly 
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conference  or  to  the  oflScial  board  power  to  bind,  by  their 
action,  the  various  church  societies  comprising  the  minid- 
terial  charge.  As  the  quarterly  conference  had  no  power  by 
its  action  to  bind  the  church  societies  comprising  the  minis- 
terial charge,  we  must  hold  that  the  action  of  the  quarterly 
conference,  in  accepting  the  report  and  adopting  the  resolu- 
tion relied  upon  by  appellants,  was  acting  simply  in  an  ad- 
visory capacity.  As  the  suggestion  was  never  embodied  in  a 
contract  between  the  two  church  societies,  nor  carried  forward 
into  the  deed,  it  must  be  presumed  that  it  was  abandoned. 
No  trust,  either  express  or  implied  in  favor  of  either  of  the 
church  societies,  is  shown  by  the  averments  of  the  first  para- 
graph of  complaint.  This  paragraph,  therefore,  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  for  parti- 
tion. 

Enough  has  been  said  to  show  that  the  quarterly  confer- 
ence had  no  authority  to  bind  the  church  society  of  Hope  to 
pay  to  the  other  church  society  of  Old  St.  Louis  the  value  of 
one-fourth  of  the  parsonage  property. 

It  must  follow  that  the  second  paragraph  of  complaint  was 
also  insufficient,  and  the  court  did  not  err  in  sustaining  a 
demurrer  thereto. 

Judgment  affirmed. 

Note.— Reported  in  98  N  B.  307.  See,  also,  under  (1)  31  Cyc. 
358;  (2)  34  Cyc.  1153,  1157;  (3)  17  Cyc.  613;  (4)  39  Cyc.  121;  (5) 
?A  Cyc.  1134.  As  to  contests  between  factions  in  a  church  regard- 
ing church  proi)erty,  see  100  Am.  St.  745. 


Templer  v.  Muncie  Lodge,  I.  O.  O.  F. 

[No.  7,524.    Filed  February  23,  1912.     Rehearing  denied  May  7, 

1912.] 

1.  Landlord  avd  Tewakt. — Lease, — Construction. — ^A  lease  is  con- 
strued In  the  light  of  the  statutes  on  the  subject  of  landlord  and 
tenant  (§8053  ct  seq.  Bums  1908,  §5207  et  seq,  R.  S.  1881)  which 
are  regarded  as  If  written  into  and  constituting  a  part  of  the 
contract    p.  328. 
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2.  Landlosd  and  Tekakt. — Leaae, — Termination. — ^A  lease  for  ar 
specified  term  will  continue  until  the  expiration  of  the  time 
named,  unless  it  is  sooner  terminated  In  accordance  with  the  pro- 
visions of  the  statutes,  or  in  accordance  with  some  provision  of 
the  lease  itself,  or  by  agreement  of  the  parties,    p.  328. 

3.  Landlord  AKD  Tenant. — Lease. — Termination. — Rent  Payable  in 
Advance.— Statute.'-VndeT  58059  Bums  1908,  J5213  R.  S.  1881, 
where  a  lease  provides  for  payment  of  rent  in  advance,  a  failure 
to  pay  the  rent  in  advance  when  due  terminates  the  lease  at  the 
election  of  the  lessor,  and  he  may  bring  an  action  for  possession ' 
without  notice  and  without  demand  for  either  the  rent  or  pos- 
session,   pp.  328,  S2Si. 

4.  Landlord  and  Tenant. — Lease. — Termination. — Rent  Not  Pay- 
able in  Advance. — Notice. — ^Where  a  lease  contains  no  provision 
for  the  payment  of  the  rent  in  advance,  and  does  not  provide 
a  forfeiture  for  such  failure,  a  failure  to  pay  does  not  ipso  facto 
terminate  the  lease,  but  it  will  terminate  by  operation  of  §8057 
Bums  1908,  §5211  B.  S.  1881,  in  case  the  rent  is  not  paid  within 
ten  days  after  giving  notice  as  therein  provided,    p.  328. 

5.  Landlord  and  Tenant. — Lease. — Termination. — Provision  for 
Forfeiture.— rRent  Not  Payable  in  Advance. — Demand. — ^Where 
the  rent  is  not  payable  in  advance  under  a  lease  providing  for  a 
forfeiture  for  failure  to  pay  the  rent  when  due,  the  lessor  may 
declare  a  forfeiture  under  the  terms  of  the  lease  after  first  de- 
manding the  rent  upon  the  leased  premises,  unless  some  other 
place  of  payment  is  stipulated.  Just  before  sunset  on  the  day  the 
teat  is  due.    p.  329. 

6.  Landlord  and  Tenant. — Lease, — Forfeiture. — Construction. — 
A  provision  for  the  forfeiture  of  a  lease  on  failure  to  pay  rent 
is  a  sort  of  conditi<Hi  subsequent,  and  is  strictly  construed,    p.  321). 

7.  Landlord  and  Tenant. — Lease. — Waiver  of  Forfeiture. — An- 
swer.— Sufflc-icncy. — In  an  action  for  possession  of  leased  prem- 
ises for  failure  to  pay  rent,  where  the  answer  admitted  the  pos- 
session under  a  lease  providing  a  forfeiture  for  failure  to  pay 
the  rent  monthly  in  advance  and  admitted  the  nonpayment  of 
the  rent  due  on  each  the  first  days  of  March  and  April  immedi- 
ately preceding  the  time  of  demanding  possession,  but  averred 
that  plaintiflF  had  never  theretofore,  during  the  entire  i)eriod  of 
the  lease,  demanded  payment  monthly  in  advance  and  that  de- 
fendant had  never  paid  the  rent  monthly  in  advance  and  had 
often  delayed  the  payment  for  a  period  of  three  months  or  more, 
and  that  by  reason  of  plaintifll's  acceptance  of  such  payments 
defendant  had  l>een  led  to  believe  that  plaintiff  would  not  insist 
upon  a  forfeiture  for  failure  to  pay  monthly  in  advance,  the 
allegations  were  insufficient  to  show  a  waiver  of  plaintiffs  right 
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to  tenninate  the  tenancy  for  failure  to  pay  the  rent  admitted 
to  be  due.    pp.  390,  338. 

8.  Waiver. — Acta  ConatituHng, — Either  the  intentional  relin- 
quishment of  a  known  right  or  advantage  that  might  have  been 
Insisted  upon,  or  such  conduct  as  warrants  an  inference  of  each 
relinquishment,  will  constitute  a  waiver  thereof,    p.  333. 

0.  Estoppel.  —  Waiver,  —  DUtinction.  —  While  a  person  cannot 
waive  a  right  before  he  is  in  a  position  to  assert  it,  he  may  be 
estopped  from  asserting  the  right  by  words  and  conduct  causing 
other  persons  relying  thereon  to  act  in  such  a  way  as  to  place 
them  at  a  disadvantage,    p.  333. 

10.  Lanolobo  and  Tenant. — Lease. — Estoppel  of  Landlord  to 
Claim  Forfeiture  for  Nonpayment  of  Rent — Where  the  conduct 
of  a  lessor  is  such  as  to  be  reasonably  calculated  to  induce  the 
lessee  to  l)elleve  that  he  will  not  insist  on  the  forfeiture  of  the 
lease  for  failure  to  pay  r^t  when  it  becomes  due,  and  the  lessee 
by  reason  thereof,  does  so  believe  in  good  faith,  and  relying 
thereon  suffers  a  default  to  occur  when  otherwise  he  would  not 
have  done  so,  the  lessor  will  be  estopped  from  asserting  the 
right  to  terminate  the  lease  on  account  of  such  default    p.  334. 

IL  Landlobd  and  Tenant. — Forfeiture  of  Lease. — Estoppel  of 
Landlord. — Anstcer. — Sufficiency. — An  answer  showing  a  course 
of  conduct  by  plaintiff  well  calculated  to  mislead  defendant  and 
cause  him  to  believe  that  plaintiff  did  not  at  any  time  intend 
to  insist  on  its  right  to  terminate  the  lease  for  failure  to  pay 
rent  when  due,  and  averring  that  defendant  did  so  believe,  was 
insufflcient  on  the  ground  of  estoppel  for  failure  to  aver  that 
defendant's  default  was  due  to  a  reliance  in  the  belief  thus 
induced,    p.  335. 

12.  Landlobd  and  Tenant. — Forfeiture  of  Lease, — Estoppel  of 
Landlord. — "Cross-eomplainV\ — Sufficiency  as  Defense, — A,  plead- 
ing filed  by  defendant  in  an  action  for  possession  of  premises 
for  default  in  payment  of  rent,  which  contained  averments  suffi- 
cient to  show  that  plaintiff  was  estopped  from  terminating  the 
tenancy  because  of  such  iefault,  was  suflficient  to  constitute  a 
cause  of  defense,  although  it  was  designated  as  a  cross-com- 
plaint,   p.  335. 

13.  Pleading. — Character  of  Pleading. — Allegations. — ^The  charac- 
ter of  a  pleading  will  be  determined  ftom  the  facts  averred 
therein,  and  not  from  the  name  given  to  it  by  the  pleader,    p.  33a 

14.  Pleading. — Prayer, — Determination  of  Relief  Sought. — A 
prayer  for  relief  is  not  decisive,  but  the  relief  to  which  a  party 
is  entitled  under  a  pleading  must  be  determined  from  its  ma- 
terial averments,    p.  336. 

From  Jay  Circuit  Court ;  John  F,  LaFollette,  Judge. 
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Action  by  Mnncie  Lodge,  I.  0.  O.  F.,  against  Clayton  B. 
Templer.  From  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   BeversecL 

W.  A.  Thompson  and  B.  W.  Sprague,  for  appellant 
/.  Frank  Mann  and  Snyder  &  Smith,  for  appellee. 

Lahiy,  J. — ^This  action  was  brought  in  the  trial  court  to 
recover  x>ossession  of  certain  real  estate  held  by  appellant  as 
a  tenant  of  appellee,  on  the  ground  that  the  lease  under 
which  appellant  held  had  been  terminated  or  forfeited  by  a 
failure  to  pay  rent  when  due. 

As  shown  by  the  complaint,  plaintiff  on  December  20, 
1900,  leased  to  defendant  three  office  rooms  on  the  second 
floor  of  a  brick  building  in  the  city  of  Muncie,  for  a  period 
of  five  years,  with  the  privilege  to  defendant  of  extending  the 
lease  for  another  like  period  from  and  after  the  date  of 
its  expiration.  By  the  terms  of  said  lease  the  rent  was  pay- 
able in  advance  on  the  first  day  of  every  month,  and  it  was 
further  stipulated  therein  that  should  defendant  fail  to  pay 
said  rent  in  advance  when  the  same  should  become  due,  he 
thereby  forfeited  his  rights  under  said  lease,  and  agreed  to 
surrender  the  premises  to  the  lodge  on  demand. 

The  complaint  further  avers  that  defendant  failed  and  re- 
fused to  pay  the  instalments  of  rent  which  fell  due  on 
March  1  and  April  1,  1909,  and  that  on  April  2,  1909, 
plaintiff  demanded  of  defendant  the  possession  of  the 
premises  described  in  the  lease,  and  also,  on  the  same 
day,  caused  a  written  notice  to  be  served  on  defendant, 
which  demanded  that  he  turn  over  to  plaintiff  the  immedi- 
ate possession  of  said  premises,  on  account  of  his  failure  to 
pay  rent  as  stipulated  in  the  lease.  The  complaint  also  avers 
that  defendant  refused  to  surrender  possession,  and  that  he 
unlawfully  held  over  and  detained  said  premises  from  the 
possession  of  plaintiff  to  its  damage  in  the  sum  of  $50. 

Appellant's  first  contention  is  that  the  complaint  is  in- 
sufficient for  the  reason  that  it  fails  to  aver  a  demand  for  the 
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rent  before  declaring  a  forfeiture  of  the  lease  for  nonpay- 
ment. Appellee  contends  that  as  the  rent  reserved  by  the 
lease  is  payable  in  advance,  no  notice  or  demand  for  rent 
was  necessary. 

A  lease  will  be  construed  and  understood  in  the  light  of 
the  statutes  of  our  State  on  the  subject  of  landlord  and  ten- 
ant.    These  statutes  will  be  regarded  the  same  as 

1.  though  they  were  written  into  and  constituted  a  part 
of  every  such  contract.    A  lease  entered  into  for  a 

specified  term  will  continue  until  the  expiration  of  the  time 
named  in  the  lease,  unless  it  is  sooner  terminated  in  accord- 
ance with  the  provisions  of  our  statutes,  or  unless  it 

2.  is  terminated  or  forfeited  in  accordance  with  some 
provision  of  the  lease  itself,  or  by  the  consent  or  agree- 
ment of  the  parties.    If  the  rent  stipulated  by  the  terms  of 
the  lease  is  payable  in  advance,  a  failure  on  the  part  of  the 

lessee  to  pay  such  rent  in  advance  when  due  has  the 

3.  effect  by  the  terms  of  our  statute  to  terminate  said 
lease  at  the  election  of  the  lessor,  and  he  may  bring  an 

action  for  possession  without  notice  and  without  demand  for 
either  the  rent  or  the  possession.  §8059  Burns  1908,  §5213 
R.  S.  1881;  Ingalls  v.  Bissot  (1900),  25  Ind.  App.  130,  57 
N.  E.  723;  McNutt  v.  Orange  Hall  Assn.,  etc.  (1891),  2 
Ind.  App.  341,  27  N.  E.  325. 

If  the  rent  provided  for  in  the  lease  is  not  payable  in  ad- 
vance, a  failure  to  pay  rent  when  due  does  not  ipso  facto 
terminate  the  lease,  and  if  the  lease  does  not  contain  a 

4.  provision  to  the  effect  that  it  shall  be  forfeited  on  a 
failure  to  pay  such  rent,  the  lessor  cannot  declare  a 

forfeiture  on  account  of  such  failure  to  pay  rent.  In  such 
case,  however,  the  statute  provides  that  he  may  terminate 
the  lease  by  giving  ten  days*  notice  as  provided  by  §8057 
Burns  1908,  §5211  R.  S.  1881,  and  in  case  the  rent  is  not 
paid  within  ten  days  after  such  notice  is  given,  the  lease  is 
terminated  at  the  expiration  of  such  time.  Campbell  v. 
Nixon  (1891),  2  Ind.  App.  463,  28  N.  B.  107;    Cheek  v. 
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Preston  (1905),  34  Ind.  App.  343,  72  N.  E.  1048;   Leary 
V.  Meier  (1881),  78  IncL  393. 
If,  however,  the  rent  is  not  payable  in  advance,  and  the 
lease  contains  a  provision  to  the  effect  that  a  failure  to 
5.    pay  rent  when  due  shall  forfeit  the  lease,  the  lessor 
need  not  resort  to  the  statutory  ten  days'  notice  in 
order  to  terminate  the  lease,  but  may  declare  a  forfeiture 
under  the  terms  and  provisions  of  the  lease.    A  provi- 
so   sion  for  the  forfeiture  of  a  lease  on  failure  to  pay  rent 
is  a  sort  of  a  condition  subsequent,  and  is  strictly  con- 
strued.   If  the  lessor  seeks  to  enforce  such  a  forfeit- 
5.    ure,  he  must  first  demand  the  rent  on  the  leased  prem- 
ises just  before  sunset  on  the  day  the  rent  is  due,  pro- 
viding there  is  no  other  place  stipulated  for  such  payment, 
and  in  case  such  rent  is  not  paid  he  may  then  reenter  as  for  a 
breach  of  a  condition.    Faylor  v.  Bryce  (1893),  7  Ind.  App. 
551,  34  N.  E.  833;  Jenkins  v.  Jenkins  (1878),  63  Ind.  415; 
Philips  V.  Doe  (1851),  3  Ind.  132;  Bacon  V.  Western  Furni- 
ture Co.  (1876),  53  Ind.  229. 

If  the  complaint  in  this  case  did  not  allege  that  the  rent 
was  payable  in  advance,  the  position  of  appellant  would  be 
well  taken,  as,  in  such  a  case,  it  would  be  necessary  to  allege 
facts  showing  that  the  lease  had  been  terminated  either  by 
notice  as  provided  by  §8057,  supra,  or  by  a  forfeiture  under 
the  provisions  of  the  lease.    There  is  no  pretense  that  the 
lease  was  terminated  by  the  ten  days'  notice  provided  by 
statute,  and  the  averments  are  insuflBcient  to  show  a  forfeit- 
ure under  the  terms  of  the  lease,  for  the  reason  that  no  de- 
mand for  rent  is  alleged  on  which  a  forfeiture  could  be  based. 
It  appears,  however,  from  the  averments  of  the  complaint, 
that  the  rent  was  payable  in  advance,  and  that  the  tenant 
had  entered,  and  had  refused  and  neglected  to  pay  the 
3.    rent  when  due.    Section  8059,  supra,  provides  that 
under  such  circumstances  no  notice  shall  be  necessary 
to  terminate  the  tenancy.    This  court  has  held  repeatedly,  in 
construing  this  statute,  that  where  the  rent  reserved  in  a 
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lease  is  payable  in  advance,  and  the  rent  is  not  paid  when 
due,  the  lessor  may  elect  to  treat  the  tenancy  as  terminated, 
and  may  sue  for  possession,  without  either  demanding  the 
rent  or  giving  notice.  The  complaint  is  clearly  sufficient  on 
tlie  theory  that  the  tenancy  was  terminated  by  a  failure  to 
pay  rent  in  advance,  as  stipulated  in  the  lease. 

To  this  complaint  appellant  filed  a  general  denial,  and 
also  a  special  paragraph  of  answer  in  confession  and  avoid- 
ance, in  which  he  admitted  that  he  was  in  possession 

7.  of  the  premises  in  controversy  under  a  lease  entered 
into  with  appellee,  which  provided  that  rent  should 
be  paid  in  advance  on  the  first  day  of  each  and  every  month 
during  its  continuance,  and  which  contained  the  provision 
of  forfeiture  as  averred  in  the  complaint.  The  answer  also 
admits  that  the  rent  due  on  March  1  and  on  April  1,  was 
unpaid  on  April  2,  when  the  written  demand  for  possession 
was  served  on  appellant. 

In  avoidance  of  the  facts  averred  in  the  complaint  and  ad- 
mitted by  this  paragraph  of  answer,  the  following  facts  are 
therein  averred.  ''And  the  defendant  further  charges  and 
avers  that  under  and  by  the  terms  and  conditions  of  said 
lease  the  rent  of  said  rooms  and  premises  was  $16.66  2/3  per 
month,  payable  monthly  in  advance,  but  he  says  that  not- 
withstanding such  provisions  and  conditions  in  said  lease, 
plaintiff  never  demanded  payment  of  said  monthly  rents  for 
said  rooms  and  premises  in  advance  and  that  this  defendant 
never  at  any  time  paid  said  rentals  monthly  in  advance;  that 
during  all  the  time  he  has  so  occupied  said  rooms  and  prem- 
ises, said  rents  were  paid  not  in  advance,  but  after  the  time 
for  which  defendant  paid  had  expired ;  that  frequently  dur- 
ing the  said  period  the  defendant  so  occupied  said  rooms  and 
premises,  the  rent  was  not  demanded  by  plaintiff  or  paid  by 
defendant  during  a  period  of  three  months  or  more  contin- 
uously :  that  from  January  1st,  1907,  no  rent  for  said  rooms 
and  premises  was  demanded  or  paid  until  June  21st,  1907, 
when  defendant  paid  said  rent  all  at  one  time  for  said  rooms 
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from  January  Ist,  1907,  imta  July  Ist^  1907.    And  defend- 
ant further  avers  that  on  February  9th,  1909,  he  paid 
plamtiff  $38.33,  the  same  being  the  rent  in  full  for  said 
rooms  to  March  1st,  1909.    And  defendant  farther  says  that 
by  reason  of  plaintiff's  omission,  from  the  date  of  said  ten- 
ancy, to  wit:    January  1st,  1901,  to  April  2d,  1909,  to  de- 
mand at  any  time  said  monthly  rents  for  said  rooms  and 
premises  in  advance,  and  by  reason  of  plaintiff  receiving  and 
accepting  rents  during  all  of  said  period  after  the  rental 
period  for  which  they  were  paid  had  expired,  and  by  reason 
of  the  plaintiff  permitting  the  rents  to  become  and  remain 
due  and  unpaid  for  several  months  at  a  time  frequently  dur- 
ing the  long  period  of  time  plaintiff  has  used  and  occupied 
said  rooms  and  premises  under  and  by  virtue  of  said  lease, 
to  wit :    more  than  eight  years,  and  had  a  right  to  beUeve 
and  he  verily  did  believe  that  plaintiff  would  not  insist  upon 
the  forfeiture  of  said  lease  for  the  failure  to  pay  said  rent 
monthly  in  advance  when  one  month  of  rent  only  was  due 
and  unpaid.    And  defendant  further  avers  that  he  had  paid 
said  rent  for  said  rooms  and  premises  in  full  up  to  March 
1st,  1909 ;  that  on  the  2d  of  April,  1909,  plaintiff  served  no- 
tice on  this  defendant  that  it  had  elected  to  forfeit  said  lease 
because  there  was  then  due  and  unpaid  rent  on  said  rooms 
and  premises  in  the  amount  of  $16.67  and  that  said  sum  of 
$16.67  was  the  rent  then  due  plaintiff  for  the  month  of 
March,  1909,  and  that  no  other  or  additional  rents  were  then 
due.    And  defendant  avers  that  plaintiff  made  no  demand 
upon  defendant  for  said  rent  before  declaring  said  lease  for- 
feited.    And  defendant  avers  that  the  ^id  plaintiff  had 
elected  to  forfeit  said  lease  for  the  nonpayment  of  said  sum 
of  money,  the  rental  due,  and  for  no  other  or  different  pur- 
pose whatever.    And  defendant  further  charges  and  avers 
that  after  the  said  notice  was  so  served  on  him  on,  to  wit: 
April  2d,  1909,  and  the  same  day  on  which  said  notice  was 
served  on  him,  he  tendered  plaintiff  the  sum  of  $43.33  1/3 
in  money,  that  being  the  full  amount  due  plaintiff  as  rent  for 
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said  rooms  and  premises  and  for  steam  heat  for  the  same  un- 
til May  Ist,  1909 ;  that  plaintiff  declined  and  refused  to  ac- 
cept the  same ;  and  that  afterwards,  to  wit :  on  the  first  day 
of  each  succeeding  month  up  to  and  including  the  first  day 
of  September,  1909,  defendant  tendered  to  the  plaintiff  the 
entire  sum  and  amount  of  rents  and  pay  for  steam  heat  due 
for  said  rooms  and  premises,  including  in  each  of  said  tend- 
ers the  rent  in  advance  for  a  month  from  the  date  of  said 
tender;  that  on  said  1st  day  of  September,  1909,  defendant 
tendered  said  plaintiff  the  full  amount  of  rent  then  due  the 
plaintiff  for  said  rooms  and  premises  until  the  1st  day  of 
October,  1909,  and  also  the  full  amount  due  plaintiff  for 
steam  heat  for  said  rooms  and  premises,  and  that  thereupon 
the  officers  and  agents  of  plaintiff  informed  defendant  that 
it  was  unnecessary  to  make  further  tender  of  rents  for  said 
rooms  and  premises,  because  the  same  would  not  be  received 
or  accepted.  And  defendant  says  that  he  is  ready,  willing, 
able  and  desirous  of  paying  all  of  said  rents  so  due  the  plain- 
tiff for  said  rooms  and  premises  and  for  the  steam  heat  for 
the  same,  but  that  the  plaintiff  has  refused  since  the  2d  day 
of  April,  1909,  and  still  does  refuse  to  receive  or  accept  any 
of  the  said  sum  due  as  rents  or  for  steam  heat." 

The  trial  court  sustained  a  demurrer  to  this  paragraph  of 
answer,  and  this  ruling  is  assigned  as  error.  The  question 
is  thus  presented  as  to  the  sufficiency  of  the  facts  alleged  in 
this  paragraph  of  answer  to  constitute  a  waiver  of  the  right 
of  the  lessor  to  terminate  the  lease  on  the  failure  of 
the  lessee  to  pay  the  rent  promptly,  as  provided  therein, 
without  first  notifying  the  lessee  that  he  intended  in  the 
future  to  insist  on  such  right. 

Under  the  terms  of  the  lease,  the  lessor  had  the  right  at 
any  time  when  the  lessee  failed  to  pay  a  month's  rent  in 
advance,  when  due,  to  terminate  the  tenancy  without  notice 
and  without  a  demand  for  the  payment  of  rent  unless  such 
right  was  waived,  or  unless  its  conduct,  as  shown  by  the 
answer  under  consideration,  was  such  as  to  estop  it  from 
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asserting  such  right.    Waiver  is  defined  as  the  inten- 

8.  tional  relinquishment  of  a  known  right,  or  such  con- 
duct as  warrants  an  inference  of  the*  relinquishment 

of  such  right ;  an  election  by  one  to  forego  some  advantage 
he  might  have  taken  or  insisted  upon.  29  Am.  and  Eng. 
Eney.  Law  (2d.  ed.)  1091  iBucklen  v.  Johnson  (1898),  19 
Ind  App.  406,  49  N.  E.  612;  Warren  v.  Crane  (1883),  50 
xMich.  300;  Frascr  v.  Aetna  Life  Ins.  Co.  (1902),  114  Wis. 
510,  90  N.  W.  476. 

There  is  a  distinction  between  waiver  and  estoppel.     A 

person  who  is  in  a  position  to  assert  a  right  or  to  insist  on  an 

advantage  may,  by  his  own  words  or  conduct,  and 

9.  without  reference  to  any  act  or  conduct  of  the  other 
party  affected  thereby,  waive  such  right;    and  once 

such  right  is  waived  it  is  gone  forever,  and  he  will  therefore 
be  precluded  from  asserting  it.  A  person  cannot,  however, 
waive  a  right  before  he  is  in  a  position  to  assert  it ;  but  his 
words  and  conduct  may  be  such  before  that  time  as  to  lead 
other  persons  relying  thereon  to  act  in  such  a  way  as  to 
place  them  at  a  disadvantage,  in  which  case  he  may  be 

estopped  from  asserting  the  right.  The  first  time  ap- 
7.     pellant  failed  to  pay  the  rent  in  advance,  as  provided 

in  the  lease  under  consideration,  appellee  was  in  a 
position  to  terminate  the  tenancy  without  notice.  Being  in 
such  position,  if  he  accepted  payment  of  the  instalment 
which  was  in  default,  he  would  be  held  to  have  waived  his 
right  to  terminate  the  tenancy  on  account  of  such  default. 
The  right  to  terminate  the  tenancy  for  that  default  in  the 
payment  of  rent  could  never  thereafter  be  asserted,  but  it 
could  not  thereby  be  precluded,  on  the  grounds  of  waiver, 
from  asserting  the  right  to  terminate  the  tenancy  on  account 
of  a  subsequent  failure  to  pay  rent,  if  such  failure  should 
occur.  On  every  subsequent  failure  on  the  part  of  the  lessee 
to  pay  rent  when  due,  the  right  to  terminate  the  tenancy  was 
available  to  the  lessor,  unless  he  was  estopped  from  asserting 
such  right. 
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It  is  admitted  by  the  answer  that  the  instahnents  of  rent 
due  on  March  1,  and  on  April  1,  1909,  were  not  paid.  Ap- 
pellee was  not  *in  a  position  to  insist  on  the  termination  of 
the  tenancy  on  account  of  the  failure  to  pay  these  instal- 
ments until  after  they  were  due,  and  it  is  not  averred  that 
appellee  accepted  either  of  these  instalments  of  rent  after  it 
was  due,  or  that  it  did  any  act  after  either  was  due  to  indi- 
cate an  intention  not  to  terminate  the  lease  on  account  of  the 
failure  of  appellant  to  pay  these  instalments  of  rent.  We 
think  that  the  answer  does  not  state  facts  su£Scient  to  show 
that  appellee  had  waived  the  right  to  terminate  the  tenancy 
for  failure  to  pay  the  rent  in  advance  when  due. 

We  have  yet  to  consider  whether  appellee,  under  the  aver- 
ments of  this  answer,  was  estopped  from  asserting  its  right 
to  terminate  the  tenancy  for  failure  to  pay  the  rent  for 
IMarch  and  April  on  the  first  day  of  each  of  said  months,  as 
provided  in  the  lease.  We  have  said  that  the  failure  of  a 
lessor  to  collect  the  various  instalments  of  rent  when  due, 
and  his  acceptance  of  such  instalments  after  that  time,  con- 
stitutes a  waiver  of  his  right  to  terminate  the  tenancy  only 
as  to  the  defaults  so  waived,  and  would  not,  upon  the  prin- 
ciple of  waiver,  preclude  him  from  afterwards  asserting  that 
right  as  to  a  subsequent  default ;  but,  while  this  is  true,  his 
conduct  in  this  respect  may  be  of  such  a  character  as  to  in- 
duce on  the  part  of  the  lessee  a  well-grounded  belief  that  the 
lessor  does  not  desire  or  intend  to  terminate  the  tenancy  at 
all  on  account  of  the  failure  to  pay  rent  when  due,  as  pro- 
vided in  the  lease,  and  that  he  is  satisfied  to  have  the  rent 
paid  on  request,  or  within  a  reasonable  time  after  it  is  due. 
If  the  conduct  of  a  lessor  is  such  as  to  be  reasonably 

10.  calculated  to  induce  such  a  belief  on  the  part  of  the 
lessee,  and  if  the  lessee,  by  reason  thereof,  does  so 
believe  in  good  faith  and,  acting  on  such  belief,  is  led  to 
neglect  the  payment  of  the  rent  on  the  day  on  which  it  is 
due,  when  otherwise  he  would  not  have  suffered  a  default  to 
occur,  then  the  lessor  will  be  estopped  from  asserting  the 
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right  to  terminate  the  leasehold  on  account  of  a  default  which 
was  thus  occasioned.  An  estoppel  does  not  arise  from  the 
words  or  conduct  of  one  party  alone,  as  a  waiver  does.  To 
create  an  estoppel,  the  words  or  conduct  of  the  party  estop- 
ped must  be  calculated  to  mislead  the  other  party,  and  such 
other  party  must  be  misled  thereby,  and  induced  to  act  in 
such  a  way  as  to  place  him  at  a  disadvantage. 

The  answer  in  this  case  avers  facts  showing  a  course  of 

conduct  by  appellee  well  calculated  to  mislead  appellant,  and 

to  induce  in  him  a  belief  that  appellee  did  not  intend 

11.  at  any  time  to  insist  on  its  right  to  terminate  the 
leasehold  on  account  of  the  failure  on  the  part  of  ap- 
pellant to  pay  rent  promptly  when  due,  and  also  avers  that 
appellant  did  so  believe  in  good  faith.  It  fails,  however,  to 
aver  that  the  failure  of  appellant  to  pay  the  instalments  of 
rent  due  on  March  1  and  April  1  was  due  to  a  reliance  in 
the  belief  thus  induced,  and  for  that  reason  the  answer  is 
insufficient  on  the  ground  of  estoppel. 

Another  pleading,  designated  a  cross-complaint,  was  filed 

by  appellant,  to  which  a  demurrer  was  sustained.     This 

pleading  contains  all  the  material  averments  of  the 

12.  answer  which  we  have  just  considered,  and  in  addi- 
tion thereto  contains  the  following  allegation,  **And 

the  plaintiff  herein  says  that  he  neglected  to  pay  the  rents  in 
advance  for  the  months  of  March  and  April,  1909,  by  rea- 
son of  the  conduct  of  the  defendant  hereto  as  hereinbefore 
set  out  in  reference  to  the  collection  of  said  rents  and  to 
accept  the  same  long  after  the  same  became  and  was  due 
under  the  contract,  he  was  led  to  and  did  believe  that  said 
lease  would  not  be  forfeited  for  said  nonpayment  of  the  rent 
as  aforesaid  and  but  for  the  conduct  of  the  defendant  hereto 
in  reference  to  the  said  rents  and  their  collection  as  herein- 
before set  out  he  would  have  paid  the  said  rents  promptly 
in  advance."  This  pleading  is  not  open  to  the  objection 
pointed  out  to  the  second  paragraph  of  answer.  The  aver- 
ments just  set  out  are  sufficient  to  show  that  appellant  so 
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acted  on  the  belief  induced  by  the  conduct  of  appellee  as  to 
be  prejudiced  in  his  rights  if  appellee  is  permitted  to  termin- 
ate appellant's  tenancy  under  the  terms  of  the  lease.  This 
pleading  states  facts  sufficient  to  constitute  a  cause  of  de- 
fense on  the  principles  of  estoppeL  Haldeman  v.  Sampter 
(1884),  2  Del.  Co.  Rep.  106;  Oliver  v.  Brophy  (1886),  18 
Weekly  Notes  of  Cas.  427 ;  Thropp  v.  Field  (1875),  26  N.  J. 
Eq.  82;  Consumers  Oas  Tmst  Co.  v.  Ink  (1904),  163  Ind. 
174,  71  N.  E.  477;  New  American  Oil,  etc.,  Co.  v.  Troyer 
(1906),  166  Ind.  402,  76  N.  E.  253,  77  N.  E.  739 ;  Rutherford 
V.  Prudential  Ins.  Co.  (1905),  34  Ind.  App.  531,  73  N.  E. 
202;  Sweetser  v.  Odd  Fellows,  etc.,  Assn.  (1889),  117  Ind. 
97, 19  N.  E.  722. 

The  character  of  a  pleading  will  be  determined  from  the 

facts  averred  therein,  and  not  from  the  name  given  to  it  by 

the  pleader.    Dreyer  v.  Hart  (1897),  147  Ind.  604,  47 

13.  N.  E.  174;   State  v.  Finn  (1876),  45  Iowa  148;    1 
Bates,  PI.  and  Pr.  159,  and  cases  there  cited. 

The  relief  prayed  for  is  not  decisive  of  the  relief  to  which 
a  party  is  entitled  under  a  pleading.    This  must  be  deter- 
mined from  its  material  averments,  and  the  court  will 

14.  grant  a  party  the  relief  to  which  he  is  entitled  under 
the  facts  averred.    Dehority  v.  Nelson  (1877),  56  Ind, 

414;  Younkin  v.  Milwaukee,  etc.,  Traction  Co.  (1904),  120 
Wis.  477;  Smith  v.  Smith  (1903),  67  Kan.  841;  State,  ex 
rel,  v.  Horton  Sand,  etc.,  Co.  (1901),  161  Mo.  664. 

The  facts  stated  in  the  cross-complaint  are  sufficient  to  con- 
stitute a  cause  of  defense,  and  the  demurrer  thereto  should 
have  been  overruled. 

Judgment  reversed,  with  directions  to  grant  a  new  trial, 
and  leave  is  given  to  reform  tie  issues. 

Note. — Reported  in  97  N.  E.  546.  See,  also,  under  (1)  24  Cye. 
914;  (2)  24  Cyc.  1336;  (3)  24  Cya  1353;  (4)  24  Cyc.  1349;  (5)  24 
Cyc.  1355;  (6)  24  Cyc.  1347;  (7)  24  Cyc.  1464,  1442;  (8)  40  C^c. 
252;  (9)  16  Cyc.  805;  (10)  24  Cyc.  1359;  (11)  24  CJ-e.  1442;  (12) 
24  Cya  1404;  31  C?yc.  46;  (13)  31  Cyc.  46;  (14)  31  CJyc.  83.  As  to 
waiver  of  forfeiture  of  lease  by  acceptance  of  rent,  see  47  Am. 
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St  19&  On  the  qaeBtlon  of  the  delay  of  a  laniUord  In  enforcing 
forfeiture  as  constituting  waiver  of  breach,  see  24  L.  R.  A.  (N.  S.) 
1063.  As  to  the  effect  of  the  customary  acceptance  of  rent  by  a 
landlord  aft^r  the  stipulated  time  for  payment,  see  15  Ann.  Cas. 
253. 


LOBTZ  ET  AL.  V.  DaVIS,  AUDITOR,  ET  AL. 

[Na  7,G90.     Filed  January  23,  1912.     Rehearing  denied  April  3, 

1912.    Transfer  denied  May  8,  1912.] 

L  Highways. — Opening. — Payment  of  Damages, — Authority  of 
Board  of  Commissioners, — Void  Action, — County  Reform  Law, — 
Under  the  provisions  of  §§5936,  5937,  5938,  5939,  5942,  5943,  5944 
Bums  1908,  §§19,  20,  21,  22,  25,  26,  27  Acts  1899  p.  343,  requiring 
the  board  of  county  commissioners  to  make  estimates  of  their 
proposed  expenditures  by  items  separate  from  each  other,  provid- 
ing for  the  making  of  appropriations  by  the  county  council,  pro- 
hibiting the  making  of  any  expenditure  out  of  the  county  treas- 
ury, except  In  certain  cases,  unless  an  appropriation  therefor  has 
been  made  and  is  not  exhausted,  prohibiting  the  making  of  any 
contract  or  the  doing  of  any  thing  to  bind  the  county  contrary 
to  the  provisions  of  the  act,  and  prescribing  a  i)enalty,  the  board 
of  county  commissioners  has  no  authority,  in  the  absence  of  an 
appropriation  for  that  purpose,  to  order  the  payment  out  of 
the  county  treasury  of  damages  awarded  on  account  of  the  open- 
ing of  a  highway,  and  a  final  order  for  the  opening  of  a  high- 
way, made  at  a  time  when  there  was  no  money  in  the  county 
treasury  available  for  the  purpose  of  paying  the  damages  al- 
lowed, is  void.    pp.  341, 346. 

2.  Highways. — Opening. — Payment  of  Damages, — Void  Order, — 
Authority  of  Auditor  and  Treasurer. — A  final  order  of  the  board 
of  county  commissioners  for  the  opening  of  a  highway  and  the 
payment  of  damages  awarded,  made  at  a  time  when  there  was 
no  money  in  the  county  treasury  available  for  the  purpose,  will 
not  authorize  the  auditor  of  the  county  to  issue  a  warrant,  nor 
the  treasurer  of  the  county  to  pay  same  if  Issued,  and  in  the 
event  of  a  payment  under  such  circumstances  the  money  may  be 
recovered  from  those  to  whom  it  was  paid,  under  the  provisions 
of  §5962  Burns  1908,  Acts  1899  p.  343,  §45.    p.  345. 

3.  Highways. — Opening. — Payment  of  Damages. — "Judgment'*, — 
An  allowance  of  damages  by  the  board  of  county  commissioners 
on  ordering  the  opening  of  a  highway.  Is  not  a  Judgment  against 
the  county  rendered  by  a  court  having  Jurisdiction  of  the  sub- 
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Ject-matter  of  the  action  and  of  the  parties  within  the  meaning 
of  15944  Burns  1908,  §27  Acts  1899  p.  343,  so  as  to  become  a 
binding  obligation  without  a  previous  appropriation,  p.  346. 
4.  Appeal. — Moot  Questions. — On  appeal  the  court  will  not  express 
an  oi)iniou  on  a  question  suggested  by  counsel,  but  not  presented 
for  decision  in  the  case.    p.  846. 

From  Bartholomew  Circuit  Court;  Marshall  Hacker, 
Judge. 

Action  by  Adam  Lortz  and  others  against  John  M.  Davis, 
as  Auditor  of  Bartholomew  County,  and  others.  From  a 
judgment  for  defendants,  the  plaintiffs  appeal.    Reversed, 

Hord  &  Cox,  Custer  &  O'Donnell,  for  appellants. 
John  W.  Morgan,  Donaker  &  Spaugh,  for  appellees. 

Laiby,  J. — This  action  was  brought  by  appellants  against 
appellees  to  enjoin  them  from  taking  steps  to  carry  out  an 
order  and  judgment  of  the  Board  of  Commissioners  of  the 
county  of  Bartholomew,  purporting  to  establish  a  certain 
highway  and  to  order  it  opened  and  kept  in  repair.  The  com- 
plaint proceeds  on  the  theory  that  such  order  is  void.  The 
trial  court  sustained  a  demurrer  to  the  complaint,  and  the 
plaintiffs  stood  on  the  demurrer,  refusing  to  amend  or  plead 
further,  whereupon  final  judgment  was  rendered  against 
them,  and  the  temporary  restraining  order  gi'anted  in  their 
favor  was  dissolved.  On  appeal  the  only  errors  assigned  are 
the  rulings  of  the  court  in  sustaining  the  demurrers  to  the 
complaint  and  dissolving  the  restraining  order.  These  ques- 
tions may  be  considered  together. 

The  allegations  of  the  complaint,  in  so  far  as  they  are 
necessary  to  an  understanding  of  the  questions  decided  in 
this  appeal,  are,  in  substance,  that  appellants  are  the  owners 
of  land  in  Bartholomew  county,  Indiana,  and  that  in  the  year 
1909  James  Golden  and  others  filed  in  the  ofSce  of  the  audit- 
or of  that  county  a  petition  for  a  certain  highway,  described 
in  the  complaint,  which  proposed  highway,  described  in  said 
petition,  passed  over  and  upon  the  lands  of  plaintiffs ;  that 
such  proceedings  were  had  as  resulted  in  a  favorable  report 
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by  viewers  appointed  to  view  said  proposed  highway,  and 
that  the  plaintifEs  thereupon  filed  separate  remonstrances  for 
damages,  and  the  board  appointed  reviewers  to  assess  such 
damages,  and  that  the  reviewers  so  appointed  did,  on  July 
31,  1909,  make  a  report  assessing  damages  to  the  several 
plaintiffs  in  the  amounts  following,  to  wit :  to  Adam  Lortz, 
$185 ;  to  Martin  A.  Holder,  $185 ;  to  Martha  Ruddick,  $15, 
and  to  Sarah  Reed,  $115.    Plaintifib  further  aver  that  at  the 
August  term  of  the  commissioners  court,  the  reviewers'  re- 
port was  adopted  by  the  board,  which  indorsed  thereon  the 
following  words,  **  Accepted,  Board  of  Commissioners  of 
Bartholomew  county,  W.  O.  Black,  President.    No.  Funds 
wherewith  to  pay  damages.    Hold."    The  complaint  then 
proceeds  in  the  language  following :    *  *  Plaintiffs  aver  that  at 
said  time  said  Board  of  Commissioners  through  its  clerk, 
John  M.  Davis,  as  Auditor  of  said  Bartholomew  County, 
caused  to  be  made  an  order  purporting  to  be  a  final  order 
opening  said  highway,  and  ordering  that  the  same  be  opened 
and  kept  in  repair,  which  said  order  and  judgment  of  said 
defendant,  Board  of  Commissioners  of  Bartholomew  County, 
is  as  follows,  to  wit :    *  In  the  matter  of  the  Petition  of  James 
Golden,  etc.    •    •    *    The  Board  now  having  examined 
said  report,  and  being  sufficiently  advised  in  the  premises, 
finds  that  said  report  ought  to  be  approved.    It  is  therefore 
considered,  ordered  and  adjudged  by  the  Board  that  the 
proposed  new  highway  as  marked  and  laid  out  by  the  view- 
ers in  their  report  as  herein  above  set  forth  and  as  described 
in  said  report  be  recorded  as  a  public  highway  of  the  width 
of  30  feet,  and  the  Trustee  of  Platrock  Township  is  hereby 
ordered  to  cause  said  highway  to  be  opened  and  kept  in 
repair  as  other  highways.   It  is  further  ordered  that  the  Aud- 
itor transmit  a  copy  of  this  order  to  the  Trustee  of  Platrock 
Township.    The  Auditor  is  further  ordered  to  issue  a  war- 
rant in  favor  of  Fannie  Kent  in  the  sum  of  $70.00,  to  Mar- 
tha Ruddick  in  the  sum  of  $15.00,  to  Sarah  P.  Reed  the  sum 
of  $115.00,  to  Adam  Lortz  in  the  sum  of  $185.00  and  to 


340  APPELLATE  COURT  OP  INDIANA, 

^1  ■  .         I...  I.  ■  -        .  - 

Lortz  V.  Davis — 50  Ind  App.  337. 

Martin  Holder  in  the  sum  of  $185.00,  being  the  amount 
allowed  to  the  remonstrators  by  the  reviewers  on  account  of 
the  location  of  said  highway.'  Plaintiffs  aver  that  upon  said 
pretended  final  order  and  judgment,  attempting  to  open  said 
highway,  there  was  endorsed  the  following:  *Do  not  send 
order  to  open,  until  there  are  funds  to  pay.*  That  at  said 
time  of  making  said  attempted  final  order  and  judgment 
there  were  no  funds  in  the  Comity  Treasury  with  which  to 
pay  said  damages,  and  that  at  the  time  said  order  and  judg- 
ment were  made  there  were  no  funds  available  for  that  pur- 
pose, and  that  none  of  said  damages  were  paid  or  tendered 
to  either  of  these  plaintiffs  by  said  defendant  Board  nor  by 
said  petitioners.  Plaintiffs  aver  that  on  the  7th  day  of  Sep- 
tember, 1909,  more  than  thirty  days  after  the  entry  of  said 
pretended  and  void  order  attempting  to  establish  and  open 
said  highway,  said  defendant.  Board  of  Commissioners,  and 
said  defendant,  John  M.  Davis,  procured  an  order  from  the 
County  Council  of  Bartholomew  County,  Indiana,  appropri- 
ating the  sum  of  $600.00  for  the  use  of  the  highways  and  for 
the  payment  of  damages  of  opening  highways  in  said  county 
for  the  year,  ending  December  31,  1909.  That  said  de- 
scribed 'Golden  Highway'  is  the  only  highway  for  which 
said  money  can  be  used,  and  that  said  sum  will  be  used  to 
pay  said  damages;  that  said  sum  is  now  available  for  such 
purpose  and  said  defendant,  Davis  will  immediately  issue 
warrants  for  damages  to  these  plaintiffs,  and  will  issue  his 
warrant  to  said  defendant,  Aaron  Newton,  trustee  as  afore- 
said. That  at  the  time  of  making  such  pretended  final 
order  and  judgment  there  were  no  funds  with  which  to  pay 
such  damages,  and  no  funds  were  available  for  the  payment 
of  said  damages  and  for  more  than  thirty  days  before  any 
amounts  were  or  could  have  been  tendered  or  paid  into  the 
county  treasury  for  these  plaintiffs  or  for  their  benefit. 
That  said  pretended  order  and  judgment  is  void ;  that  said 
defendant,  John  M.  Davis,  Auditor  as  aforesaid,  will  pro- 
ceed to  issue  an  order  and  warrant  to  defendant,  Aaron 
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Newton,  Trustee  as  aforesaid,  for  the  opening  of  said  high- 
way;  that  said  Davis  will,  if  not  enjoined  immediately,  issue 
warrants  for  the  payment  of  said  damages ;  'that  said  trustee 
will,  if  not  enjoined,  deliver  said  order  to  open  said  highway 
to  defendant,  George  Chandler,  Road  Supervisor  as  afore- 
said for  the  district  wherein  said  highway  is  located;  that 
unless  defendants  are  immediately  restrained  they  will  carry 
out  said  void  order  and  judgment  to  plaintiffs'  great  and 
irreparable  damage,  and  plaintiffs  will  be  without  any  rem- 
edy." 

Appdiants  contend  that  the  order  establishing  the  high- 
way and  directing  that  it  be  opened  and  kept  in  repair  is 

void,  for  the  reason  that  at  the  time  the  order  was 
1.    made  and  the  damages  ordered  paid  out  of  the  county 

treasury  there  was  no  money  in  the  treasury  available 
for  such  purpose.  • 

In  the  case  of  Helms  v.  Bell  (1900),  155  Ind.  502,  58  N. 
E.  707,  the  board  of  commissioners  decided  thiat  the  proposed 
highway  was  not  of  suflScient  public  utility  to  warrant  the 
payment  of  the  damages  allowed  to  the  remonstrators  out  of 
the  county  treasury.  The  board  made  an  order  establishing 
the  highway,  and  directing  that  it  be  opened  and  kept  in 
repair,  and  further  ordered  that  the  petitioners  pay  the 
damages  as  a  condition  precedent  to  the  road  being  opened. 
The  petitioners  within  thirty  days  after  this  order  was  en- 
tered, paid  into  the  auditor's  ofSce  an  amount  of  money 
sufficient  to  pay  the  damages  awarded  to  the  remonstrants, 
and  the  auditor  offered  to  each  of  them  the  amount  of  dam- 
ages awarded,  but  they  refused  to  accept  the  damages  so 
tendered,  and  brought  a  suit  to  enjoin  the  opening  of  the 
road,  on  the  ground  that  the  order  establishing  it  and  direct- 
ing that  it  be  opened  was  void.  In  passing  on  this  question 
the  court  said :  '^  When  they  had  adjudged  that  the  damages 
«mld  not  be  paid  out  of  the  county  treasury  their  power  to 
proceed  with  the  establishing  of  the  road  was  suspended 
imtil  actual  payment  of  such  damages  had  been  made  from 
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some  other  source.  When  not  payable  out  of  the  treasary  it 
is  proper  for  the  petitioners  or  other  persons  to  pay  them. 
Hayes  v.  Board,  etc.  (1877),  59  Ind.  552;  Board,  etc.,  v. 
Small  (1878),  61  Ind.  318.  And  the  effeet  of  payment  from 
any  source  upon  the  power  of  the  commissioners  to  proceed 
in  establishing  the  highway  is  stated  in  said  §6748  [Burns 
1894]  thus:  'And  when  payment  of  damages  is  made  as 
herein  provided,  such  highway  shall  be  recorded  and  ordered 
to  be  opened  and  kept  in  repair  as  hereinbefore  provided.' 
That  is  to  say,  when  the  damages  have  been  paid  from  some 
source  to  the  use  of  the  persons  entitled  thereto,  and  not  iiU 
then,  the  commissioners  have  a  right  to  proceed  to  record, 
that  is,  to  enter  final  judgment,  establishing  the  highway, 
and  to  order  that  the  same  be  opened  and  kept  in  repair. 
Because  the  record  shows  that  the  commissioners  in  this  in- 
stance entered  final  judgment  ordering  the  recording  and 
opening  of  the  highway,  before  the  damages  assessed  were 
paid,  in  violation  of  the  positive  inhibition  of  the  statute, 
their  judgment  was  clearly  void.'* 

In  the  case  of  Budisill  v.  State,  ex  rel.  (1872),  40  Ind. 
485,  the  board  of  conmiissioners  ordered  that  the  damages  be 
paid  out  of  the  county  treasury,  and  it  was  held  that  the 
money  to  pay  the  damages  was,  in  presxmiption  of  law, 
already  in  the  county  treasury,  and  the  auditor  of  the  coun- 
ty was  authorized  by  order  of  the  board  of  commissioners  to 
draw  warrants  in  favor  of  the  persons  to  whom  damages 
had  been  awarded  in  the  amount  allowed  to  each.  The  opin- 
ion proceeds  as  follows:  "We  are  of  the  opinion  that,  when 
the  amount  of  damages  is  ordered  to  be  paid  out  of  the  coun- 
ty treasury,  as  in  this  case,  the  commissioners  may  treat  the 
case  as  one  where  the  amount  is  deposited  in  the  treasury  for 
the  use  of  the  parties  entitled  to  the  same,  and  proceed  to 
order  the  road  to  be  opened  and  kept  in  repair." 

These  cases  are  not  in  conflict  with  each  other,  and  neither 
is  decisive  of  the  precise  question  involved  in  this  case,  but 
they  have  the  effect  of  narrowing  the  controver^r  in  this 
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case.  The  case  first  cited  decides  that  the  order  of  a  board 
of  commissioners  establishing  a  highway  is  absolutely  void, 
when  made  before  the  money  to  pay  the  damages  assessed 
has  been  paid  into  the  county  treasury  by  the  petitioners 
and  has  become  available  for  such  purpose,  and  that  such 
order  is  not  validated  by  the  fact  that  the  money  to  pay 
such  damages  is  afterwards  paid  in  and  becomes  available. 

The  second  case  cited  holds  that  in  a  case  where  the  dam- 
ages were  ordered  paid  out  of  the  county  treasury  under  the 
law  as  it  existed  at  the  time  that  decision  was  made,  the  pre- 
sumption obtained  that  the  money  out  of  which  the  damages 
were  to  be  paid  was  already  in  the  county  treasury  for  the 
benefit  of  the  persons  to  whom  the  damages  had  been  award- 
ed, and  subject  to  their  claim  to  receive  it  on  demand. 

It  appears  from  the  averments  of  the  complaint  in  the 
case  at  bar  that,  at  the  time  the  order  establishing  the  high- 
way in  question  was  made,  no  appropriation  had  been  made 
by  the  county  council  of  Bartholomew  county  for  any  money 
for  the  purpose  of  paying  claims  of  this  character,  and  that 
no  such  appropriation  was  made  until  about  thirty  days 
after  the  order  in  question  was  entered.    It  is  claimed  on 
behalf  of  appellants  that  since  the  enactment  of  the  county 
reform  statute  the  court  can  no  longer  indulge  the  presump- 
tion that  money  out  of  which  the  damages  allowed  was  in  the 
county  treasury  at  the  time  the  order  was  made,  and  subject 
to  be  paid  on  demand  to  those  in  whose  favor  the  damages 
were  allowed.    It  is  insisted  that  the  complaint  affirmatively 
shows  that  no  money,  which  was  available  for  the  payment  of 
such  damages,  was  in  the  county  treasury  at  the  time  the 
order  for  the  establishment  of  the  highway  in  question  was 
made,  and  that  such  order  was  void  under  the  authority  of 
the  case  first  cited. 

We  will  now  consider  the  effect  of  the  statute  known  as 
the  county  reform  act  (Acts  1899  p.  343,  §§5918-5968  Bums 
1908).  Section  19  of  the  act  (§5936  Bums  1908)  provides 
that  every  estimate  required  to  be  made  by  the  board  of 
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county  commissioners  shall  embrace  in  items  separate  from 
each  other  the  following  matters.  Then  follow  fifteen  specific 
subjects  on  which  estimates  are  required.  The  sixteenth  re- 
quirement is  as  follows:  ^*A11  other  items  of  expenditures 
to  be  made  by  the  board,  or  pursuant  to  its  order  during  the 
year  for  which  the  appropriation  is  t#  be  made,  itemized 
with  particularity/' 

Section  20  of  the  act  (§5937  Bums  1908)  provides  for 
appropriations  by  the  county  council,  and  §21  (§5938  Bums 
1908)  provides  for  additional  appropriations  in  certain 
cases.  Section  22  (§5939  Bums  1908)  provides  that  in  cer- 
tain specified  cases  therein  enumerated  moneys  may  be  paid 
out  of  the  county  treasury  without  an  appropriation  bein^ 
previously  made,  and  then  concludes:  ''In  all  other  in- 
stances no  warrant  shall  be  drawn  upon,  or  money  paid  out 
of  the  county  treasury,  unless  an  appropriation  by  the  coun- 
ty council  has  been  made,  •  •  •  and  which  appropria^ 
tion  remains  unexhausted/' 

Section  25  of  the  act  (§5942  Bums  1908)  is  as  follows: 
''No  board  of  county  commissioners,  officer,  agent  or  em- 
ploye of  any  county  shall  have  power  to  bind  the  county  by 
any  contract  or  agreement,  or  in  any  other  way,  to  any  extent 
beyond  the  amount  of  money  at  the  time  already  appropri- 
ated by  ordinance  for  the  purpose  of  the  obligation  at- 
tempted to  be  incurred,  and  all  contracts  and  agreements, 
express  or  implied,  and  all  obligations  of  any  and  every 
sort,  beyond  such  existing  appropriation,  are  declared  to  be 
absolutely  void." 

Section  26  of  the  act  (§5943  Bums  1908)  provides: 
"Every  county  officer,  and  every  member  of  a  board  of  com- 
missioners, who  shall  issue,  or  cause  to  be  issued,  any  bond, 
certificate,  or  warrant  for  the  payment  of  money  which  shall 
purport  to  be  an  obligation  of  such  county,  and  be  beyond 
the  unexpended  balance  of  any  such  appropriation  made  for 
such  purpose,  or  who  shall  attempt  to  bind  such  county  by 
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any  contract,  agreement,  or  in  any  other  way,  to  an  extent 
beyond  the  amount  of  money  at  the  time  already  appropri- 
ated by  ordinance  for  such  purpose,  and  remaining  at  the 
time  unexpended,  shall  be  liable  on  his  official  bond  to  any 
person  injured  thereby,  and  shall  be  fined  in  any  sum  not 
more  than  one  thousand  dollars,  and  imprisoned  in  the  coun- 
ty jail  not  more  than  six  months." 

Section  27  of  the  act  (§5944  Bums  1908)  is  as  follows: 
"No  court,  or  division  thereof,  of  any  county,  shall  have 
power  to  bind  such  county  by  any  contract,  agreement,  or  in 
any  other  way,  except  by  judgment  rendered  in  a  cause 
where  such  court  has  jurisdiction  of  the  parties  and  subject- 
matter  of  the  action,  to  any  extent  beyond  the  amount  of 
gioney  at  the  time  already  appropriated  by  ordinance  for  the 
purpose  of  such  court,  and  for  the  purpose  for  which  said 
obligation  is  attempted  to  be  incurred,  and  all  contracts  and 
agreements,  express  or  implied,  and  all  obligations  of  any 
and  every  sort  attempted  beyond  such  existing  appropria- 
tions shall  be  absolutely  void.*' 

We  think  it  is  very  evident,  from  the  provisions  of  the 
statute  above  quoted  and  referred  to,  that,  in  the  absence  of 
an  appropriation  for  that  purpose,  the  board  of  commission- 
ers had  no  authority  to  make  an  order  for  the  payment  out 
of  the  county  treasury,  of  the  damages  awarded  on  account 
of  the  opening  of  the  highway  in  question.    Such  order  did 
not  authorize  the  auditor  to  issue  his  warrant  or  the 
2.    treasurer  of  the  county  to  pay  such  warrant  in  the 
absence  of  an  appropriation  for  that  purpose,  and  in 
case  money  had  been  paid  out  of  the  county  treasury  on  any 
such  warrant  it  could  have  been  recovered  from  the  person 
to  whom  it  was  paid.    §5962  Burns  1908,  Acts  1899  p.  343, 
§45. 

On  behalf  of  appellees  it  is  urged  that  the  several  allow- 
ances made  to  appellants  as  damages  were  judgments  against 
the  county  rendered  by  a  court  having  jurisdiction  of  the  sub- 


346  APPELLATE  COURT  OF  INDIANA, 

Lortz  r.  Davis— 50  Ind.  Aih>.  337. 


ject-matter  of  the  action  and  of  the  parties,  within  the 

3.  meaning  of  §27,  supra,  and  for  that  reason  no  pre- 
vious appropriation  was  required.    We  cannot  agree 

with  this  contention.  The  county  was  not  a  party  to  this 
proceeding.  No  relief  was  asked  against  the  county,  and 
there  was  no  preexistinsf  claim  against  it  on  which  a  judg- 
ment could  rest.  There  was  no  duty  resting  on  the  county  to 
pay  these  claims  for  damages,  that  matter  being  left  entirely 
to  the  discretion  of  the  board  of  commissioners.  The  obliga- 
tion of  the  county  to  pay  these  claims  had  no  existence  prior 
to  the  time  this  order  was  made  directing  that  they  be  paid 
out  of  the  county  treasury,  and  such  obligation  was  created, 
if  at  all,  by  such  order.  In  our  opinion  such  order  was  not  a 
judgment  against  the  county  but  was  an  allowance  which  the 
board  had  no  power  to  make  in  the  absence  of  an  appropria- 
tion for  that  purpose. 

If  in  a  highway  case  a  board  of  commissioners  should  de- 
termine that  the  highway  was  of  sufficient  public  utility  to 
justify  the  payment  of  the  damages  awarded  out  of  the  coun- 
ty  treasury,  the  question  might  arise  as  to  whether  the  county 
council  could  be  compelled  by  mandate  to  make  the  necessarj' 
appropriation  in  case  this  had  not  already  been  done. 

4.  While  this  question  is  suggested  by  counsel,  it  is  not 
presented  for  decision  in  this  case,  and  we  cannot 

properly  express  any  opinion  on  the  subject. 

As  there  was  no  monej'  in  the  county  treasury  which  was 
available  for  the  payment  of  damages  allowed  for  opening 
highways  at  the  time  the  order  was  made  directing 
1.    such  payment,  and  as  the  money  did  not  become  avail- 
able until  about  thirty  days  after  the  final  order 
establishing  the  highway  was  made,  we  hold,  under  the 
authority  of  Helms  v.  Bell,  supra,  that  such  final  order  was 
void,  and  that  the  complaint  states  a  cause  of  action.    The 
demurrer  to  the  complaint  should  have  been  overruled. 
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Jadgment  reversed,  with  directions  to  overrule  the  demur- 
rer to  the  complaint. 

Note.— Reported  in  OT  N.  B.  200.  See,  also,  under  (1)  11  Cyc. 
511;  (2)  11  Cyc.  535;  (4)  3  Cyc.  223.  As  to  the  application  of 
ultra  vires  to  county  officers,  see  68  Am.  Dec.  292. 


Rump  v.  Woods. 

[No.  7,588.    Piled  May  8,  1912.] 

1.  Xbqlioence. — Automobile  Accident, — Contributory  Negligence.'-^ 
Trial. — Answers  to  Interrogatories. — In  an  action  for  injuries  in- 
curred in  an  automobile  accident,  where  answers  by  the  jury  to 
interrogatories  showed  that  plaintiff  looked  south  just  before  he 
£»tepx)ed  from  his  wagon,  and  did  not  see  defendants  automobile 
approaching  from  that  direction,  that  he  plclied  up  two  bottles 
of  milk  and  stepped  out  upon  the  street  while  the  wagon  was 
EtlU  moving,  that  he  did  not  look  to  the  south  a  second  time 
before  starting  across  the  street  and  that  If  he  had  done  so  he 
\  could  have  seen  the  automobile  within  twenty-five  feet  of  him 

I  and  could  have  avoided  the  Injury,  but  did  not  show  how  long 

I  it  was  after  he  had  looked  south  until  he  was  struck,  nor  how 

'  far  he  had  walked,  such  answers  were  not  sufficient  to  overcome 

the  general  verdict  on  the  theory  that  they  showed  contributory 
negligence  as  a  matter  of  law,  since  evidence  was  admissible 
Qnder  the  issues  from  which  the  jury  may  properly  have  found 
that  plaintiff  was  in  the  exercise  of  ordinary  care.    p.  350. 

2.  Neglig£NC£. — Autom(jbile  Accident. — Contributory  Negligence, — 
Question  for  Jury. — In  an  action  for  injuries  to  plaintiff  by  being 
struck  by  an  automobile  while  he  was  attempting  to  walk  across 
a  street,  where  there  was  evidence  that  he  used  some  care,  it 
was  for  the  Jur>'  to  determine  from  the  facts  show^n  whether  he 
exercised  the  care  that  a  person  of  ordinary  prudence  would 
liave  exercised  under  the  circumstances,    p.  351. 

3.  Negligence. — Use  of  Strevtm — Presumption, — Pedestrians  in  a 
street  have  a  right  to  presume,  in  the  absence  of  knowledge  to 
the  contrary,  that  all  persons  using  the  street  are  exercising  ordi- 
nary care  to  avoid  injuring  them.    p.  352. 

i  Xeglioence. — Automobile  Accident. — Contributory  Negligence. — • 
Presumption  as  to  Use  of  Street. — Consideration  by  Jury. — While 
the  wrongful  conduct  of  the  defendant  in  operating  his  automo- 
bile at  an  excessive  rate  of  speed,  by  reason  of  which  plaintiff 
was  injured  while  crossing  a  street,  would  not  excuse  plaintiff 
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from  the  exercise  of  ordinary  care,  the  Jury  had  a  right,  In  de- 
termining whether  from  the  facts  shown  the  plaintiff  was  guiity 
of  contributory  negligence,  to  consider  the  presumption  that  de- 
fendant would  use  ordinary  care  to  avoid  injuring  pedestrians, 
p.  352. 

5.  Negligence. — AutomoMlc  Accident. — Vae  of  Streets. — Insiruo- 
tion. — Harmless  Error, — Where  plaintiff  was  injured  by  an  aativ 
mobile  while  he  was  attempting  to  cross  a  street,  an  instruction 
which  told  the  Jury  that  a  pedestrian  in  a  street  is  not  guilty 
of  contributory  negligence  if  he  fails  to  anticipate  or  take  special 
precauMons  against  injury  by  persons  riding  or  driving  at  an 
unlawful  or  dangerous  rate  of  speed,  although  inaccurate  in  not 
stating  that  a  duty  to  use  special  precautions  arises  where  the 
pedestrian  has  knowledge  of  the  negligent  or  unlawful  use  of 
the  street  by  one  riding  or  driving  thereon,  was  harmless  in  the 
absence  of  evidence  showing  that  plaintiff  prior  to  his  injury, 
had  any  knowledge  of  any  special  or  particular  danger  from  the 
excessive  speed  of  defendant's  automobile,    p.  353. 

6.  Negligence. — Avtomohile  Accident. — Use  of  Streets. — Care  Re- 
quired of  Pedestrians. — Where  a  pedestrian  in  a  street  uses 
such  care  as  would  be  ordinarily  requisite  to  protect  himself  from 
injury  by  an  automobile  carefully  operated  thereon,  he  has  dis- 
charged his  full  duty  and  is  not  guilty  of  contributory  negligence, 
but  if  he  has  knowledge  that  the  same  is  l)eing  operated  in  a 
negligent,  reckless  or  unlawful  manner,  he  is  charged  with  a 
special  duty  of  using  such  additional  care  as  reasonable  pru- 
dence dictates  in  view  of  the  increased  danger,    p.  353. 

7.  Negligence.  —  Automobile  Accident. — Instructions.  —  Care  Re- 
quired in  Use  of  Streets. — In  an  action  for  injuries  caused  by  an 
automobile  while  plaintiff  was  crossing  a  street,  an  instruction 
which  told  the  jury  that  it  is  the  duty  of  an  operator  of  an 
automobile  on  a  highway  or  street  to  avoid  causing  injury,  erro- 
neously stated  a  degree  of  care  not  imposed  by  the  law,  and  the 
error  was  not  cured  by  the  latter  part  of  the  instruction  stating 
that  the  duty  imposed  required  the  operator  to  take  into  con- 
sideration the  character  of  his  machine,  the  manner  of  its  run- 
ning, Its  power,  whether  It  Is  operated  in  a  populous  part  of  the 
city  and  on  a  much  traveled  strett,  and  from  these  and  all  other 
I)ertlnent  considerations  to  proceed  with  that  speed  and  cau- 
tion which  reasonable  care  requires  according  to  the  place  and 
the  presence  of  other  travelers  and  vehicles,    p.  354. 

8.  Appeal. — Review. — Instructions. — Contradiction. — ^The  giving  of 
an  instruction  announcing  two  standards  of  duty  for  the  meas- 
urement of  defendant's  conduct  in  determining  whether  he  was 
negligent,  is  prejudicial  error,    p.  355. 

9.  Tbial. — Instructions. — Province  of  Jury. — Contributory   Vegli- 
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ffence, — ^An  instrnction  that  a  person  on  foot,  while  lawfully 
using  a  public  street,  is  not  required  to  be  looking  or  listening 
continuously  to  ascertain  whether  automobiles  are  approaching, 
under  the  penalty,  on  failure  to  do  so,  of  being  presumed  negli- 
gent if  he  is  injured,  is  erroneous,  since  the  question  of  whether 
a  failure  to  look  or  listen  continuously  will  constitute  negligence 
must  depend  upon  the  circumstances  of  the  occasion  and  is  for 
the  Jury  to  determine,    p.  355. 

10.  Tbiai^ — Instructions. — Invading  Province  of  Jury, — ^A  court 
may  not  substitute  its  judgment  on  a  question  of  fact  for  the 
judgment  of  the  jury.    p.  356. 

11.  WrrNESSES. — Physician, — Failure  to  Call. — Effect. — ^The  fact 
that  the  plaintiff  in  an  action  for  personal  injuries  did  not  call 
a  physician  who  attended  him  to  testify  as  to  his  injuries,  should 
not  be  considered  as  detrimental  to  plaintifiF's  case.    p.  356. 

12.  EvniENCE. —  Opinion. —  Speed. —  Non-Expert  Witness. —  Compe- 
tency.— One  who  has  had  some  opportunity,  even  though  limited, 
to  observe  the  speed  of  an  automobile  immediately  prior  to  its 
collision  with  plaintiff,  is  competent  to  express  an  opinion  as  to 
its  speed  without  qualifying  as  an  expert,    p.  356. 

13.  EvmENCE- — Opinion. — Speed. — "Non-Expert     Witness. — Opportu- 
nity for  Observing  Speed. — Weight  of  Testimony. — ^The  oppor- 
tunity had  by  a  non-expert  witness  to  observe  the  speed  of  an 
automobile,  as  to  which  he  has  expressed  an  opinion,  may  be 
considered  as  affecting  the  weight  of  his  testimony,    p.  357. 

14.  DEPOsmoNS.  —  Examination  Before  Trial.  —  Corrections, — 
Where  a  deposition  or  examination  is  presented  to  a  witness  or 
party  for  his  signature,  he  may  have  any  corrections  made  there- 
in necessary  to  make  it  speak  the  truth,  but  such  corrections 
should  be  made  before  the  notary  taking  the  deposition  or  ex- 
amination, either  on  notice  to  the  opposite  party  or  his  attorney, 
or  on  voluntary  appearance,    pp.  357, 358. 

Prom  Allen  Circuit  Court;  Edward  O^Rourke,  Judge. 

Action  by  Alvey  Woods  against  Frederick  J.  Rump.  From 
a  judgment  for  plaintiff,  the  defendant  appeals.    Reversed. 

WUliam  P.  Breen  and  John  Morris,  for  appellant. 
James  B.  Harper  and  John  W.  Eggeman,  for  appellee. 

Laibt^  J. — ^This  is  an  appeal  from  a  judgment  in  favor  of 
appellee,  for  damages  for  personal  injuries  caused  by  a  col- 
lision with  the  automobile  of  appellant.  With  its  general 
verdict  the  jury  returned  answers  to  a  number  of  interroga- 
tories.   Appellant  moved  in  the  trial  court  for  judgment  on 
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the  answers  to  interrogatories  notwithstanding  the  general 
verdict,  which  motion  was  overruled.  This  ruling  is  saved 
and  assigned  as  error. 

The  facts  as  found  by  the  jury  in  answers  to  interrogato- 
ries are,  substantially,  as  follows:    Fairfield  avenue,  in  the 
city  of  Fort  Wayne,  is  a  public  highway  running 

1.    north  and  south,  and  at  the  point  where  appellee  was 
injured  it  runs  through  a  business,  or  closely  built  up 
portion  of  the  city,  and  there  are  sidewalks  on  each  side 
thereof.     Appellee  was  driving  a  milk  wagon,  with  two 
horses  attached  to  it,  on  the  west  side  of  the  highway  used 
for  conveyances.    He  was  driving  the  wagon  himself,  and 
Mr.  Bradbury  sat  on  the  left-hand  side  of  him.    Whea  he 
had  driven  his  wagon  a  short  distance  south  of  Taylor  street, 
he  alighted  from  it  on  the  east  side,  with  his  face  towards 
the  east,  carrying  a  milk  bottle  in  each  hand,  and  started 
directly  across  the  street  to  deliver  the  milk  to  Doctor  Berry 
on  the  opposite  side  of  the  street.     Just  before  appellee 
alighted  from  the  milk  wagon  he  looked  south  on  Fairfield 
avenue,  but  did  not  see  appellant's  automobile  approaching 
him,  because  it  was  not  in  sight.    When  he  alighted,  he  did 
not  look  south  on  Fairfield  avenue  for  approaching  vehicles, 
and  had  he  done  so  he  could  have  seen  appellant's  automo- 
bile approaching  him,  and  the  collision  would  not  have  oc- 
curred in  the  manner  in  which  it  did.    At  that  time  the 
automobile  was  within  twenty-five  feet  of  appellee,  and  was 
going  at  the  rate  of  thirty  miles  an  hour.    After  appellee 
started  to  cross  the  street  he  collided  with  appellant's  auto- 
mobile, and  was  injured. 

Appellant  insists,  with  much  earnestness,  that  the  facts 
stated  in  the  answers  to  interrogatories  show  that  appellee 
was  guilty  of  contributory  negligence  as  a  matter  of  law. 
According  to  these  answers,  appellee  looked  south  on  Fair- 
field avenue  just  before  he  stepped  out  of  the  wagon,  and 
did  not  see  the  automobile  approaching  from  that  direction. 
He  picked  up  two  bottles  of  milk,  and  stepped  out  on  the 
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Street,  while  the  wagon  was  still  moving,  but  be  did  not  look 
to  the  south  a  second  time  before  starting  to  cross  the  street; 
if  he  had  done  so,  he  would  have  seen  the  automobile  within 
twenty-five  feet  of  him,  and  could  have  avoided  the  injury. 
The  interrogatories  do  not  show  how  much  time  elapsed 
from  the  time  he  looked  south  until  he  was  struck.  Evi- 
dence may  have  been  introduced  to  show  that  only  a  short 
time  had  elapsed,  and  that  his  attention  was  attracted  in  the 
opposite  direction  by  approaching  vehicles.  The  interroga- 
tories do  not  show  how  far  he  had  walked  before  he  was 
struck,  and  the  evidence  may  have  shown  that  he  was  struck 
when  taking  the  second  or  third  step.  He  was  required,  to 
look  north  as  well  as  south,  and  the  evidence  may  have 
shown  that  on  stepping  out  of  the  wagon  he  looked  first  in 
that  direction,  or  that  his  attention  was  diverted  by  other 
vehicles  on  the  street.  It  is  apparent,  we  think,  that  evi- 
dence was  admissible  under  the  issues  from  which  the  jury 
may  properly  have  found  that  appellee  was  in  the  exercise 
of  ordinary  care,  even  though  he  did  not  look  south  after 
getting  out  of  the  wagon  and  before  starting  to  cross  the 
street.  The  motion  for  judgment  on  the  interrogatories  was 
properly  overruled. 

It  is  claimed  by  appellant  that  the  evidence  shows  without 
dispute  that  appellee  was  guilty  of  contributory  negligence, 
and  that,  therefore,  his  motion  for  a  new  trial  should  have 
been  sustained,  on  the  ground  that  the  verdict  is  not  sus- 
tained by  the  evidence. 

We  have  examined  the  evidence  in  this  case  bearing  on  the 
question  of  contributory  negligence,  and  we  are  of  the  opin- 
ion that  this  question  was  properly  submitted  to  the 

2.  jury  for  its  decision.  It  is  apparent  from  the  evi- 
dence that  appellee  used  some  care  in  looking  for  the 
approach  from  the  south,  of  automobiles  and  other  vehicles. 
It  was  for  the  jury,  under  the  facts  shown  in  the  case,  to  say 
whether  the  care  used  was  such  as  a  person  of  ordinary  pru- 
dence would  have  exercised  under  the  circumstances.  Where 
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the  facts  and  circumstances  as  disclosed  by  the  evidence  are 
of  such  a  nature  as  to  warrant  different  inferences^,  sa  that 
two  minds  of  equal  fairness  and  intelligence  might  reach 
opposite  conclusions,  the  question  of  contributory  negligence 
should  be  submitted  to  the  jury.  Cleveland,  etc.,  B.  Co.  v. 
Lynn  (1909),  171  Ind.  589,  85  N.  E.  999,  86  N.  E.  1017; 
Baltimore,  etc.,  B.  Co.  v.  Walbom  (1891),  127  Ind.  142,  26 
N.  E.  207;  Mann  v.  Belt  B.,  etc.,  Co.  (1891),  128  Ind.  138, 
26  N.  E.  819. 

In  the  absence  of  knowledge  to  the  contrary,  appellee  had 

a  right  to  presume  that  all  persons  using  the  street,  inelnd- 

ing  appellant,  would  use  ordinary  care  to  avoid  injur- 

3.  ing  pedestrians  in  the  street.    He  had  a  right  to  pre- 
sume that  automobiles  would  not  be  run  at  an  unlaw- 
ful or  dangerous  rate  of  speed,  but  that  they  would  be  oper- 
ated at  such  a  rate  of  speed  and  with  such  care  as  reasonable 

prudence  required,  in  view  of  all  the  conditions  and 

4.  circumstances.    While  the  wrongful  conduct  of  appd- 
ant  in  operating  his  automobile  at  an  excessive  rate 

of  speed  would  not  excuse  appellee  from  the  exercise  of 
ordinary  care;  still,  the  jury  had  a  right  to  consider  this 
presumption  in  determining  whether  his  conduct  at  and  im- 
mediately before  his  injury  was  reasonably  prudent  under 
the  circumstances.  The  evidence  shows  that  when  appellee 
looked  south,  before  alighting  from  the  wagon,  he  had  an 
unobstructed  view  of  the  street  for  450  feet,  and  that  he  saw 
no  automobile  approaching  from  that  direction.  In  deciding 
whether  appellee  used  ordinary  care  in  attempting  to  cross 
the  street  without  again  looking  south  after  he  alighted  from 
the  wagon,  the  jury  had  a  right  to  consider  whether  a  man 
of  ordinary  prudence  would  have  believed,  under  the  circum- 
stances, that  he  could  cross  before  an  automobile  driven  at  a 
reasonable  rate  of  speed  would  cover  that  distance.  Cleve- 
land, etc.,  B.  Co.  V.  Lynn,  supra. 

We  are  next  required  to  consider  whether  the  court  com- 
mitted reversible  error  in  its  instructions  to  the  jury,  and  in 
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refusiiig  to  give  certain  instructions  requested  by  appellant. 
The  first  instruction  is  objected  to  on  the  ground  that  it  mis- 
states the  issuesL  The  issues  are  not  stated  in  this  instruc- 
tion with  accuracy,  and  it  is  subject  to  criticism  on  that 
account,  but  we  need  not  decide  whether  this  constitutes  re- 
versible error,  for  the  reason  that  the  case  must  be  reversed 
for  error  in  giving  other  instructions.  As  the  same  mistake 
is  not  likely  to  occur  on  a  retrial  of  the  case,  we  need  not 
further  consider  this  instruction. 

By  instruction  five,  the  court  told  the  jury  that  a  person 

traveling  on  foot  in  a  street  is  not  guilty  of  contributory 

negligence  if  he  fails  to  anticipate  or  take  special 

5.  precautions  against  injury  by  persons  riding  or  driv- 
ing at  an  unlawful  or  dangerous  rate  of  speed. 

A  person  traveling  on  foot  in  or  across  a  street  is  required 

to  nse  ordinary  care  to  avoid  being  injured  by  coming  in 

contact  with  cars  or  vehicles  operated  or  driven  in  the 

6.  street.    He  has  a  right  to  presume  that  persons  in 
charge  of  cars  and  other  vehicles  will  use  ordinary 

care  to  avoid  injuring  him,  and  to  govern  his  conduct  accord- 
ingly. If  he  uses  such  care  as  would  be  ordinarily  requisite 
to  protect  himself  from  injury  by  cars  carefully  operated,  he 
has  discharged  his  full  duty,  and  is  not  guilty  of  contribu- 
tory negligence.  However,  if  he  knows  that  a  car  or  other 
vehicle  is  being  operated  on  said  street  in  a  negligent,  reck- 
less or  unlawful  manner,  then  a  special  duty  arises  to  use 
such  additional  care  as  reasonable  prudence  would  dictate  in 
view  of  the  increased  danger  so  occasioned.  The  care  used 
should  be  proportionate  to  the  danger  ordinarily  incident  to 
crossing  the  street,  unless  special  or  particular  dangers  are 
known,  in  which  event,  the  care  must  be  proportioned  to 

such  known  dangers.  This  instruction  is  not  a  strict- 
5.    ly  accurate  statement  of  the  law.    While  it  is  true 

that  appellee  was  not  bound  to  anticipate  that  appel- 
lant or  any  one  else  would  be  riding  or  driving  in  the  street 
Vol.  50—23 
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at  an  unlawful  or  dangerous  rate  of  speed,  and  would  not  be 
under  obligations  to  take  precautions  against  injury  from 
such  an  act,  unless  he  knew  of  it  in  time  to  do  so,  still,  if  he 
had  known  that  such  automobile  was  approaching  at  a  dan- 
gerous rate  of  speed,  it  would  have  become  his  duty  to  use 
si)ecial  precautions  in  view  of  the  danger  thus  occasioned. 
In  this  case,  however,  there  is  no  evidence  to  show  that  ap- 
I)oIlee,  prior  to  his  injury,  had  any  knowledge  of  any  special 
(»r  particular  danger  occasioned  by  the  excessive  speed  of 
this  car,  and  the  error  in  this  instruction  was  therefore 
harmless. 

Instruction  nine  is  as  follows:    "It  is  the  duty  of  the 
operator  of  an  automobile  upon  a  highway  or  street  to  avoid 

causing  injury,  and  this  duty  requires  him  to  take  into 
7.    consideration  the  character  of  his  machine,  whether 

in  its  operation  it  is  practically  noiseless,  its  power, 
the  manner  in  which  it  runs,  whether  it  is  operated  in  a  pop- 
ulous part  of  the  city  and  upon  a  much  traveled  street,  and 
from  these  and  all  other  pertinent  considerations  to  proceed 
with  that  speed  and  caution  which  reasonable  care  requires 
according  to  the  place  and  the  presence  of  other  travelers 
and  vehicles."  By  the  first  part  of  this  instruction  the  jury 
was  told  that  it  is  the  duty  of  the  operator  of  an  automobile 
on  a  highway  or  street  to  avoid  causing  injury.  This  part 
of  the  instruction  imposes  on  the  operator  of  an  automobile 
the  obligation  of  an  insurer.  If  he  so  operates  his  automo- 
bile that  no  injury  is  caused  thereby,  he  has  discharged  his 
duty,  but  if  any  one  is  injured  as  a  result  of  such  operation, 
lie  has  violated  his  duty  and  is  liable.  The  law  does  not 
impose  so  high  a  duty.  It  is  the  duty  of  a  person  driving  an 
automobile  to  use  ordinary  care  to  avoid  causing  injury,  in 
view  of  the  conditions  and  circumstances.  The  latter  part 
of  the  instruction  does  not  cure  the  error  contained  in  the 
first  part.  It  is  probable  that  the  latter  part  of  the  instruc- 
tion is  susceptible  of  the  meaning  that  only  ordinary''  care  is 
required  of  the  driver  of  an  automobile,  but  when  it  is  con- 
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fiidered  in  relation  to  the  former  part,  it  is  doubtful  whether 
the  jury  so  understood  it.     In  any  event,  the  two 

8.  parts  of  the  instruction  are  contradictory,  the  first 
part  imposing  a  duty  of  a  much  higher  class  than  the 

last  part.  The  instruction,  at  the  best,  announces  two  stand- 
ards of  duty  by  which  the  jury  was  authorized  to  measure 
the  conduct  of  appellant  for  the  purpose  of  deciding  whether 
he  was  negligent,  and  we  cannot  say  which  one  of  these 
standards  was  applied.  The  error  was  necessarily  prejudi- 
ciaL  A  contradictory  or  confusing  instruction  cannot  be 
regarded  as  harmless.  Summerlot  v.  Hamilton  (1889),  121 
Ini  87,  22  N.  B.  973;  Fowler  v.  Wallace  (1892),  131  Ind. 
347,  31  N.  E.  53. 

By  the  tenth  instruction  the  court  told  the  jury  that  a 

person  on  foot,  while  lawfully  using  a  public  street,  is  not 

required  to  be  looking  or  listening  continuously  to 

9.  ascertain  whether  automobiles  are  approaching,  un- 
der the  penalty,  on  failure  to  do  so,  of  being  pre- 
sumed negligent,  if  he  is  injured.  This  is  not  a  correct 
statement  of  the  law.  It  must  be  left  generally  to  the  jury 
to  say  what  acts  constitute  ordinary  care,  and  what  acts  do 
not  constitute  such  care.  The  effect  of  this  instruction  is  to 
advise  the  jury,  as  a  matter  of  law,  that  ordinary  care  does 
not  require  a  person  while  crossing  a  public  street  to  be 
looking  continuously  to  ascertain  whether  automobiles  or 
other  vehicles  are  approaching.  This  must  depend  on  cir- 
cumstances. It  is  possible  that  a  public  street  might  be  so 
congested  with  traffic  of  various  kinds  as  to  render  it  very 
hazardous  for  a  person  to  endeavor  to  cross  it  on  foot,  with- 
out looking  and  listening  constantly,  while,  on  the  other 
hand,  it  might  be  so  little  frequented  by  conveyances  dan- 
gerous to  pedestrians  as  to  render  slight  care  in  this  particu- 
lar altogether  sufficient.  It  Y^as  for  the  jury  in  this  case  to 
gay  just  how  much  care,  in  respect  to  looking  and  listening, 
should  have  been  used  by  appellee  in  crossing  this  particular 
street,  in  view  of  the  conditions  disclosed  by  the  evidence. 
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It  would  have  been  error  for  the  court  to  say,  as  a  matter  of 

law,  that  ordinary  care  required  appellee  to  look  and  listen 

constantly,  and  it  was  also  error  to  instruct  the  jury  that 

ordinary  prudeuce  did  not  require  him  to  do  so.    The 

10.  court  may  not  substitute  its  judgment  on  a  question 
of  fact  for  the  judgment  of  the  jury. 

The  same  objections  pointed  out  to  instruction  ten  apply 
with  equal  force  to  instructions  eleven  and  seventeen. 

The  court  did  not  err  in  giving  to  the  jury  instruction 

sixteen  and  one-half.    By  that  instruction  the  jury  was  told 

that  the  fact  that  plaintiff  did  not  call  the  physician 

11.  who  attended  him  at  the  hospital,  to  testify  as  to  his 
injuries,  should  not  be  considered  by  it  as  detrimental 

to  plaintiff's  case.  The  case  of  City  of  Warsaw  v.  Fisher 
(1900),  24  Ind.  App.  46,  55  N.  E.  42,  decided  by  the  Appel- 
late Court,  has  been  disapproved  by  the  Supreme  Court  in 
the  case  of  William  Laurie  Co.  v.  McCullough  (1910),  174 
Ind.  477,  90  N.  E.  1014,  92  N.  E.  337,  in  view  of  which  fact 
the  case  first  cited  can  no  longer  be  regarded  as  authority  on 
the  question  here  involved. 

Appellant's  reasons  for  a  new  trial  numbered  thirty-three, 
thirty-four,  thirty-seven,  forty,  forty-one,  forty-two  and 
forty-three  call  in  question  the  action  of  the  triid  court  in 
admitting  the  testimony  of  certain  witnesses  as  to  the  speed 
of  appellant's  automobile  just  before  and  at  the  time  it 
struck  appellee.    It  is  not  necessary,  in  order  to  ren- 

12.  der  a  witness  competent  to  express  an  opinion  as  to 
the  speed  of  a  train,  that  he  should  qualify  himself  as 

an  expert.  Louisville,  etc.,  B.  Co.  v.  Jones  (1886),  108  Ind. 
551,  567,  9  N.  E.  476;  LouisxnUe,  etc.,  E.  Co.  v.  Hendricks 
(1891),  128  Ind.  462,  28  N.  E.  58. 

It  is  asserted  by  appellant  that  the  witnesses  who  testified 
as  to  the  speed  of  the  automobile  were  not  competent  to  ex- 
press an  opinion  on  this  subject,  for  the  reason  that  they  had 
no  suflScient  opportunity  to  observe  its  speed  at  the  time  of 
and  just  prior  to  the  accident.    It  is  undoubtedly  true  that 
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a  witness  who  did  not  see  the  automobile  in  motion  just  prior 
to  the  injury  to  appellee^  or  who  did  not  possess  some  other 
means  of  judging  of  its  speed  at  that  time,  would  not  be 
competent  to  express  an  opinion  as  to  such  speed.  But  a 
mtness  who  had  some  opportunity,  even  though  limited,  of 
observing  its  speed,  may  express  an  opinion  on  that  subject. 
The  fact  that  his  opportunity  of  observing  the  speed 

13.  of  the  machine  was  slight,  may  be  considered  as 
affecting  the  weight  of  the  testimony,  but  does  not 

affect  its  competency.  All  the  witnesses  who  were  permitted 
to  testify,  disclosed  by  their  evidence  that  they  had  some 
opportunity  of  observing  the  speed  of  the  automobile.  The 
court  did  not  err  in  admitting  this  testimony.  Its  weight 
was  for  the  jury. 

On  the  trial,  appellant  introduced  the  examination  of 

appellee  taken  before  the  trial  and  filed  with  the  clerk  of  the 

court  ui^der  the  provisions  of  §533  Burns  1908,  §509 

14.  R.  S.  1881.  *  Appellant  read  all  of  said  questions  to 
and  including  question  260  and  the  answers  thereto. 

Appellee's  attorneys  thereupon  offered  to  read  a  number  of 
statements  made  by  appellee,  following  the  answer  to  ques- 
tion 260  and  preceding  appellee's  signature,  which  state- 
ments purport  to  correct  and  explain  certain  answers  made 
by  appellee  to  certain  questions  in  the  course  of  the  exam- 
ination referred  to  in  such  statements.  The  court  permitted 
these  statements  to  be  read  to  the  jury  over  the  objection  of 
appellant,  and  this  is  assigned  as  one  of  the  reasons  for  a 
new  trial. 

It  appears  from  the  record  that  the  examination  of  appel- 
lee was  taken  at  the  law  office  of  appellant's  attorneys  by 
agreement,  before  Benita  Fox,  a  notary  public.  The  state- 
ments purporting  to  be  corrections  and  explanations  of 
answers  were  made  a  week  or  two  after  appellee  gave  his 
testimony,  at  a  time  when  he  was  at  the  office  of  his  own 
attorney  for  the  purpose  of  signing  his  examination.  The 
statements  were  reduced  to  writing  by  a  stenographer,  in  the 
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absence  of  appellant  and  his  attorneys  and  of  the  notary  who 
took  the  examination,  after  which  appellee  attached  his 
signature. 

In  case  a  deposition  or  examination  is  taken  m  shorthand, 
and  afterwards  copied  in  longhand,  and  presented  to  a  wit- 
ness or  party  for  his  signature,  there  can  be  no  doubt  as  to 
the  right  of  such  witness  or  party  to  have  any  such  cor- 
rections made  therein  as  may  be  necessary  to  make  it  speak 
the  truth.  If  an  answer  has  been  incorrectly  taken  down,  he 
may  have  this  corrected,  or  if  by  mistake  or  through  a  mis- 
understanding of  the  question  he  has  made  a  wron^ 

14.  answer,  he  has  a  right  to  explain  this  fact.  Such  cor- 
rections or  explanations  should  be  made,  however,  be- 
fore the  notary  who  is  engaged  in  taking  the  examination, 
either  on  notice  to  the  opposite  party  or  his  attorneys,  or  on 
voluntary  appearance.  On  such  corrections  and  explana- 
tions being  made,  either  party  would  then  have  the  right  to 
ask  further  questions,  and  the  rights  of  both  parties  would 
thus  be  protected ;  but  if  a  party  whose  examination  has  been 
taken  has  a  right  to  make  such  changes  in  his  answers  as  he 
may  desire,  without  giving  the  opposite  party  any  opportu- 
nity further  to  question  him  on  the  subject,  the  purpose  of 
the  examination  may  be  defeated.  We  need  not  decide  in 
this  case  whether  the  admission  in  evidence  of  the  statements 
attached  to  the  examination  constitutes  reversible  error.  It 
is  sufficient  to  say  that  the  practice  of  making  corrections  or 
changes  in  the  answers  contained  in  examinations  or  depo- 
sitions, at  a  time  when  the  other  party  to  the  litigation  is  not 
represented,  is  a  practice  not  to  be  commended,  and  may  con- 
stitute reversible  error. 

Other  questions  presented  need  not  be  discussed,  as  they 
will  probably  not  arise  on  a  retrial  of  this  case. 

For  error  of  the  court  in  giving  instructions  nine,  ten, 
eleven  and  seventeen,  the  judgment  is  reversed,  with  direc- 
tions to  grant  a  new  trial. 

Judgment  reversed. 
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Note.— Reported  in  98  N.  B.  369.  See,  also,  under  (1)  29  Cya 
O^S;  (2)  29  Oe.  640;  (3)  29  Cyc.  516;  (5)  29  Gyc  659;  (6)  29 
Crc  51S;  (7)  29  Cyc.  650;  (8)  38  Cyc.  1604;  (9)  38  Cyc.  1646; 
(H)  16  Cyc.  10G2;  (12,  13)  17  Cyc.  105,  107;  (14)  13  Cyc.  909, 
970.  As  to  the  contributory  negligence  of  one  injured  through  the 
other's  negligence  of  two  persons  using  a  highway,  see  48  Am.  St. 
•^73.  As  to  the  rights  and  duties  of  persons  driving  automobiles 
in  highways,  see  13  Ann.  Cas.  463 ;  21  Ann.  Cas.  ^8.  The  authori- 
ties on  the  duty  of  a  pedestrian  to  loolc  out  for  auto  cars  are  col- 
lated in  notes  in  3  L.  A.  R.  (N.  S.)  345  and  20  L.  A.  R.  (N.  S.) 
232,  A.s  to  duty  of  operator  of  automobile  to  stop  in  order  to  avoid 
collision  with  pedestrian,  see  24  L.  R.  A.  (N.  S.)  557.  On  the  duty 
and  liability  of  person  operating  automobile  on  public  streets  or 
highways  generally,  see  4  L.  R.  A.  (N.  S.)  1130.  For  reciprocal 
duty  of  operator  of  automobile  and  pedestrian  to  use  care,  see 
3S  L.  R,  A.  (N.  S.)  487  and  42  L.  R.  A.  (N.  S.)  1178.  On  the 
ooestion  of  evidence  as  to  speed  of  automobiles  or  other  road 
vehicles,  see  34  L.  R.  A.  (N.  S.)  778.  For  speed  of  automobiles  as 
negligence,  see  25  L.  R.  A.  (N.  S.)  40. 


Ragle  et  al.  v.  Dedman  et  al. 

[No.  7,619.    Filed  May  9,  1912.] 

1.  Tenancy  in  Common.  —  Nature  of  Possession.  —  There  was 
unity  of  possession  between  tenants  In  common  who  acquired 
tbdr  land  by  descent,  although  the  quantities  of  their  estate  or 
interest  may  have  been  unequal,  p.  361. 

2.  Deeds. — Covenant  of  Warranty. — Construction, — Statute, — 
Where  a  deed  recites  that  the  grantor  "conveys  and  warrants" 
the  premises,  the  provisions  of  §3958  Burns  1908,  §2927  R.  S. 
1881,  that  such  a  deed  shall  be  deemed  a  conveyance  in  fee  simple, 
with  covenant  that  the  grantor  is  lawfully  seized  of  the  prem- 
ises, that  he  guarantees  quiet  possession  thereof,  that  the  same 
are  free  from  all  Incumbrances  and  that  he  will  w^arrant  and 
defend  the  title  to  the  same  against  all  lawful  claims,  should, 
hi  the  construction  of  such  deed,  be  read  Into  it  as  if  written 
therein  at  full  length,    p.  361. 

3.  Tenancy  in  CoMMonf.-^Bights  of  Tenants, — ^Tenants  In  common 
have  all  the  rights  of  a  tenant  in  severalty,  except  that  of  sole 
possession,    p.  362. 

4.  Tenancy  in  Common. — Cofweyance  hy  One  Tenant  in  Common, 
—Covenant*.— Where  a  tenant  In  common  conveys  his  Inter^t, 
any  covenant  in  the  deed  is  limited  to  the  Interest  granted,  p.  302. 
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5.  Deeds. — Construction. — ^Where  the  wording  of  a  deed  Is  subject 
to  more  than  one  construction,  it  must  be  construed  so  as  to 
effectuate  the  intention  of  the  contracting  parties,    p.  362. 

6.  DEEDS.^-Operatum. — Judicial  Power, — Where  the  language  em- 
ployed in  a  deed  is  not  uncertain,  the  contract  as  expressed  In 
the  deed  must  be  enforced  as  made,  although,  in  the  opinion  of 
the  court,  it  may  seem  in  some  respects  inequitable,    p.  363. 

7.  Deeds. — Conveyance  hy  Joint  Tenants. — Covenants. — Joint  or 
Several  Nature. — Where  land  was  conveyed  by  warranty  deed 
by  tenants  in  common  who  had  acquired  the  same  by  descent, 
and  at  the  time  there  was  a  valid  Judgment  against  one  of  the 
tenants  which  was  a  lien  on  his  interest,  the  covenants  in  the 
deed,  in  the  absence  of  language  limiting  them  to  the  separate 
interests,  must  be  construed  as  Joint  and  as  rendering  all  the 
tenants  liable  for  the  breach  of  the  covenant  arising  from  the 
existence  of  such  Judgment  lien.    p.  363. 

Prom  Dubois  Circuit  Court ;  John  L.  Bretz,  Judge. 

Action  by  John  W.  Ragle  and  others  against  Eliza  J.  Ded- 
man  and  others.  From  a  judgment  for  defendants,  the 
plaintiffs  appeal.    Reversed. 

Stanley  M.  Krieg,  Cicero  Fettinger  and  W.  D.  Curll,  for 
appellants. 
Tweedy  &  Youngblood,  for  appellee& 

Myers,  J.— This  action  was  commenced  in  the  Pike  Cir- 
cuit Court,  and  on  change  of  venue  was  sent  to  the  Dubois 
Circuit  Court.  A  demurrer  for  want  of  facts  was  sustained 
to  appellees'  second  and  third  paragraphs  of  answer,  and 
carried  back  and  sustained  to  the  complaint.  Appellants 
refusing  to  plead  further,  judgment  was  rendered  against 
them,  and  in  favor  of  appellees. 

The  only  error  assigned  is  based  on  the  action  of  the  court 
in  carrying  back  and  sustaining  to  the  complaint  appellants' 
demurrer  for  want  of  facts  to  appellees'  second  and  third 
paragraphs  of  answer. 

Briefly,  the  facts  sufScient  to  present  the  question  here  to 
be  decided  may  be  stated  as  follows:  On  March  14,  1906, 
appellees  and  Oliver  Dedman  conveved  certain  real  estate  in 
Pike  county,  Indiana,  by  statutory  warranty  deed  to  appel- 
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]aiits.  It  appears  that  the  land  was  bought  and  sold  as  an 
entirety,  and  the  consideration  therefor — $3,539.88 — ^was 
paid  in  gross.  The  deed  recites  that  the  grantors  were  all 
the  heirs  at  law  of  Hiram  N.  Dedman,  deceased.  At  the  time 
of  the  execution  of  the  deed,  there  was  a  valid  judgment 
against  said  Oliver  Dedman,  which  was  a  lien  on  his  interest 
in  the  land.  Execution  was  issued  on  the  judgment,  and  to 
prevent  a  sale  of  that  interest,  appellants,  in  May,  1907, 
were  compelled  to  and  did  pay  and  satisfy  said  execution. 

This  being  an  action  for  damages  for  breach  of  covenant 
against  incumbrances,  the  question  for  decision  is.  Shall  that 
covenant  in  the  deed  be  construed  as  joint  or  several  T 

It  is  conceded  that  the  grantors  acquired  title  to  the  land 

by  descent  from  Hiram  N.  Dedman,  deceased,  and  that  they 

held  the  same  as  tenants  in  common*    This  being  true, 

1.  even  though  the  quantities  of  their  estate  or  interest 
may  have  been  unequal,  there  was  unity  of  posses- 
sion between  them.    1  Washburn,  Real  Prop.  (6th  ed.)  §876. 
They  conveyed  the  land  as  a  common  estate.     They  all 

joined  in  a  deed,  which,  by  legislative  enactment 

2.  (§3958  Bums  1908,  §2927  R.  S.  1881),  ''shall  be 
deemed  and  held  to  be  a  conveyance  in  fee-simple  to 

the  grantee,  his  heirs  and  assigns,  with  covenant  from  the 
grantor  for  himself  and  his  heirs  and  personal  representa- 
tives that  he  is  lawfully  seized  of  the  premises,  has  good 
right  to  convey  the  same,  and  guarantees  the  quiet  posses- 
sion thereof ;  that  the  same  are  free  from  all  incumbrances, 
and  that  he  will  warrant  and  defend  the  title  to  the  same 
against  all  lawful  claims." 

The  quoted  provision  of  the  statute  is  covered  by  the  words 
** convey  and  warrant,"  and  must  be  read  into  the  deed  as  if 
written  therein  at  full  length.  Jackson  v.  Oreen  (1887), 
112  Ind.  341,  14  N.  E.  89;  Dehority  v.  Wright  (1885),  101 
Ind.  382;  Worley  v.  Hinenian  (1893),  6  Ind.  App.  240,  33 
N.  E.  260.  The  deed  contains  no  special  provisions  on  the 
part  of  any  of  the  grantors  limiting  the  broad  scope  of  the 
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covenant  against  **all  incumbrances/'  nor  is  there  any  cove- 
nant inconsistent  with  the  general  one  in  this  respect.  Con- 
sequently, we  have  before  us  a  deed  in  which  the  parties,  to 
express  their  intention,  employed  clear  and  positive  lan- 
guage. The  subject-matter  was  the  common  estate,  and  a 
covenant  against  incumbrances,  under  our  statute  for  **  quiet 
possession,"  would  attach  and  run  with  it.  Whit  tern  v. 
Krick  (1903),  81  Ind.  App.  577,  68  N.  E.  694. 

Under  the  facts  in  this  case,  each  of  the  grantors,  at  the 

time  they  executed  the  deed  to  appellants,  had  all  the  rights 

of  a  tenant  in  severalty,  except  that  of  sole  possession 

3.  (1  Washburn,  Real  Prop.  [6th  ed.]  §877) ;  and  in  the 
exercise  of  that  right,  any  one  of  them  might  have  con- 
veyed his  interest,  in  which  case  any  covenant  in  the 

4.  deed  would  be  limited  to  the  interest  granted.  While 
such  interest  could  not  be  conveyed  in  severalty,  or  de- 
scribed separately  by  metes  and  bounds,  yet  it  would  be  a 
transaction  within  the  following  rule :  * '  In  the  case  of  parties 
demising  or  granting  the  separate  interest  of  each  in  an  es- 
tate, the  covenant  shall  be  considered  co-extensive  with  the 
interest  granted;  and,  therefore,  these  shall  be  several, 
where  a  several  interest  is  granted;  and  joint,  if  a  joint 
interest  be  granted."    Evans  v.  Sanders  (1850),  49  Ky.  291. 

Appellees  earnestly  insist  that  the  complaint  is  insufficient, 
for  the  reason  that  it  fails  to  allege  that  the  grantors  in- 
tended to  warrant  more  than  their  individual  interest,  and 
that  it  fails  to  show  a  consideration  for  one  cotenant  to  war- 
rant the  title  of  the  other. 

The  rights  of  the  parties  must  be  measured  by  their  agree- 
ment as  expressed  in  the  deed.  If  the  wording  of  that  in- 
strument  was  subject  to  more  than  one  construction,  it 

5.  would  be  the  duty  of  the  court  so  to  construe  it  as  to 
effectuate  the  intention  of  the  contracting  parties. 

But  as  the  language  employed  is  not  uncertain,  there  is  no 
ground  for  construction,  and  the  contract,  as  expressed  in 
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the  deed,  must  be  enforced  as  made,  although,  in  the 

6.  opinion  of  the  court,  it  may  seem  in  some  respects  in- 
equitable.   Cravens  v.  Eagle  Cotton  Mills  Co.  (1889), 

120  Ind.  6,  21  N.  E.  981, 16  Am.  St.  298 ;  Consolidated  Coal, 
itc,  Co.  V.  Mercer  (1896),  16  Ind.  App.  504,  44  N.  E.  1005. 

As  applicable  to  the  facts  in  this  case,  Rawle,  Covenants 
(5th  ed.)  §304,  states  the  law  as  follows:  ** Whether  the  lia- 
bility created  by  covenants  for  title  be  joint,  or  several,  or 
joint  and  several,  obviously  depends  upon  the  terms  in  which 
they  are  expressed.  Where  an  obligation  is  created  by  two 
or  more,  the  general  presumption  is  that  it  is  joint,  and 
words  of  severance  are  required  in  order  to  confine  the  liar 
bility  of  the  covenantor  to  bis  own  acts."  In  support  of  this 
proposition  the  author  cites  Touchstone,  375;  Carleton  v. 
Tyler  (1839),  16  Me.  392,  33  Am.  Dec.  673;  Donahoe  V. 
Emery  (1845),  9  Met.  (Mass.)  63,  67;  Piatt,  Covenants  117 ; 
Comings  v.  Little  (1837),  24  Pick.  266;  Click  v.  Green  & 
Sadler  (1883),  77  Va.  827.  See,  also.  City  of  Philadelphia  v. 
Reeves  (1865),  48  Pa.  St.  472;  Ashhum  v.  Watson  (1911), 
8  Ga.  App.  566,  70  S.  E.  19. 

In  this  case  there  are  no  facts  before  us  indicating  that 

the  covenants  were  to  be  limited  to  the  separate  interests,  as 

in  the  cases  of  Redding  v.  Lamb   (1890),  81  Mich. 

7.  318,  45  N.  W.  997 ;  Evans  v.  Sanders,  supra;  but  on 
the  contrary,  the  wording  of  the  deed  imports  a  joint 

obligation,  and  under  the  authorities  cited,  the  demurrer  to 
each  paragraph  of  the  complaint  should  have  been  overruled. 
Judgment  reversed,  with  instructions  to  overrule  the  de- 
nmrrer  to  each  paragraph  of  the  complaint,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Note.— Reported  in  98  N.  E.  36T.  See,  also,  under  (1)  38  Cyc. 
4;  (2,  5)  13  Cyc.  GOl;  (3)  38  Cyc.  14-,  (4)  38  Cyc.  101,  112;  (6)  13 
Cyc.  604;  (7)  11  Cyc.  1055.  As  to  the  control  of  apparent  interest 
in  construing  a  deed,  see  31  Am.  St  20. 
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Harness  et  al.  v.  Harness. 

[No.  8,284.    Filed  May  9,  1912.1 

1.  Bastards. — Legitimation. — Effect.— Right  to  Inherit  from  Fath- 
er Leaving  Ijcgitimate  Child. — ^Where  the  father  of  an  Ul^ti- 
mate  child  married  its  mother  and  acknowledged  the  child  as 
his  own,  such  child  Is  deemed  legitimate  ander  the  provisions  of 
§3001  Burns  1908,  §2476  R.  S.  1881,  and,  although  the  father  was 
thereafter  divorced  and  married  another  woman  by  whom  he  had 
children  who  survived  him,  such  child  was  entitled  to  inherit 
from  Its  father  and  its  right  was  not  affected  by  §3000  Bums 
1906,  Acts  1901  p.  288,  providing  that  an  illegitimate  child  may 
inherit  from  its  father  who  has  acknowledged  it  as  his  own. 
except  in  case  the  father  left  surviving  legitimate  children  or 
descendants  of  legitimate  children,    p.  366. 

2.  Wills.— A^afure  of  Title  ly  DetHsei—'*Child'\—"Children'\— 
A  title  by  devise  is  a  title  by  purchase  and  not  by  descent,  and 
the  words  '^chlld"  and  "children"  ordinarily  refer  to  legitimate 
children,     p.  367. 

3.  Bastards. — Legitimation. — Effect. — Rights  Under  Devise  to 
"Children".— Vnaer  the  provisions  of  §3001  Burns  1908,  §2476 
R.  S.  1881,  that  where  a  man  marries  the  mother  of  an  illegiti- 
mate child,  and  acknowledges  it  as  his  own,  such  child  shall 
be  deemed  legitimate,  the  status  of  the  child  Is  fixed  for  all 
purposes,  so  that  such  child  is  entitled  to  an  interest  in  property 
devised  to  its  father  for  life  with  remainder  in  fee  to  his 
"children",    pp.  307, 368. 

4.  Bastards. — Legitimation. — Manner  of  Acknowledgment. — An 
acknowledgment  of  a  bastard  child  by  the  father  may  be  by 
words,  or  it  may  be  inferred  from  acts  and  conduct,    p.  368. 

6.  Wills. — Construction.— Intent  of  Testator. — Designation  of  Dev- 
isees.—  "Children.'* — Illegitimate  Child. —  Where,  on  considera- 
tion of  a  will  as  a  whole,  In  the  light  of  the  circumstances  pre- 
ceding and  attending  its  execution,  it  appears  that  the  testator, 
in  a  devise  of  land  to  his  son  for  life  with  remainder  in  fee  to 
the  son's  children,  intended  to  Include  the  son's  child  of  ille- 
gitimate birth,  such  intention  prevails  and  must  be  given  effect, 
p.  370. 

0.  Wills. — Construction. — Intention  of  Testator. — Extrinsic  Evi- 
dence.— Admissibility. — In  an  action  by  an  illegitimate  child  for 
partition  of  real  estate,  evidence  that  the  testator  had  recognized 
plaintiff  as  a  grandson,  and  had  evidenced  an  Intention  of  giving 
him  a  share  of  his  estate,  was  properly  admitted  as  bearing  on 
the  question  of  whether  the  testator  intended  to  include  plaintiff 


NOVEMBER  TERM,  1911.  365 

Harness  v.  Harness — 50  Ind.  App.  864. 

In  a  devise  of  the  land  to  plaintiffs  father  for  life  with  re- 
mainder in  fee  to  his  children,    p.  372. 

From  Clinton  Circuit  Court;  Henry  B.  Vinton,  Special 
Jud^e. 

Action  by  Arch  C.  Harness  against  George  S.  Harness  and 
others.  From  a  judgment  for  plaintiff,  the  defendants  ap- 
peal.   Affirmed. 

Thomas  M.  Ryan  and  James  Y.  Kent,  for  appellants. 
Fickle  &  Arthur  and  Joseph  P,  Oray,  for  appellee. 

Fmjr/C.  J. — ^Appellee,  Arch  C.  Harness,  filed  suit  against 
appellants  for  partition  of  real  estate,  and  alleged  that  he 
is  the  owner  of  the  undivided  one-fourth  part  of  159  acres  of 
real  estate,  as  tenant  in  common  with  appellants.  Issue  was 
formed  by  general  denial. 

The  court  found  for  appellee,  commissioners  were  ap- 
pointed, and  thirty-nine  acres  were  set  off  to  him  in  several- 
ty. Judgment  of  partition,  from  which  appellants  appeal, 
and  assign  as  the  only  error  the  overruling  of  their  motion 
for  a  new  trial. 

Appellants  asked  a  new  trial  for  the  following  reasons: 
(1)  The  judgment  of  the  court  is  contrary  to  law.  (2)  The 
decision  of  the  court  is  not  sustained  by  sufficient  evidence. 
(3)  Error  in  the  exclusion  of  certain  offered  testimony. 

The  undisputed  facts  show  that  appellee  was  bom  on 
July  29, 1879 ;  that  his  mother  at  the  time  was  not,  and  had 
not  previously  been  married;  that  on  February  2,  1880, 
after  bastardy  proceedings  had  been  begun  by  Catherine 
Harvey,  appellee's  mother,  against  Samuel  C.  Harness,  they 
were  duly  married;  that  said  Samuel  C.  Harness  was  the 
father  of  appellee,  but  did  not  live  with  his  said  wife  but  a 
few  days,  and  on  October  1, 1880,  said  Catherine  was,  by  the 
Cass  Circuit  Court,  granted  a  divorce  from  said  Samuel  C. ; 
that  on  June  16,  1881,  said  Samuel  C.  Harness  was  duly 
married  to  another  woman,  and  to.  them  were  born  three 
children,  viz.,  appellants  George  S.  and  John  0.  Harness 
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and  Margaret  Dean;  that  William  Harness  was  the  father 
of  Samuel  C.  Harness  and  on  January  4,  1900,  after  the 
birth  of  all  the  aforesaid  parties  to  this  suit,  all  of  whom 
were  known  to  said  William,  he  executed  his  last  will  and 
testament,  in  which  he  devised  the  real  estate  described  in. 
the  complaint  to  his  son,  Samuel  C.  Harness,  for  life,  **the 
fee  to  go  to  his  children  at  his  death";  that  William  Har- 
ness died  on  March  15,  1905,  and  his  said  will  was  duly  pro- 
bated in  the  Cass  Circuit  Court;  that  Samuel  C.  Harness 
died  on  ^lay  16, 1908,  leaving  surviving  him  appellee  and  his 
said  children  by  his  last  marriage ;  that  appellee  never  lived 
in  the  family  of  Samuel  C.  Harness,  nor  was  he  supported 
by  him,  but  lived  with  his  mother  and  her  people  until  able 
to  care  for  himst»lf ;  that  all  the  real  estate  aforesaid  was 
owned  by  said  William  Harness. 

There  is  competent  evidence  tending  to  prove  that  said 
William  Harness  knew  appellee,  and  the  facts  and  circum- 
stances connected  with  his  birth,  and  the  marriage  of  his 
mother  and  Samuel  C.  Harness ;  that  said  William  Harness 
spoke  of  appellee  as  his  grandson,  and  said  he  would  ''have 
something  some  day";  that  appellee  was  always  known  by 
the  name  Harness;  that  Samuel  C.  Harness  acknowledged 
appellee  to  be  his  own;  that  he  frequently  met  him  and 
called  him  his  son,  and  appellee  called  him  father;  that  said 
Samuel  C.  on  several  occasions  said  he  would  take  his  son 
(appellee)  into  his  home,  but  he  feared  it  might  make  trou- 
ble in  the  family;  that  he  frequently  spoke  of  appellee  to 
other  persons  as  his  son,  and  manifested  interest  in  his  per- 
sonal welfare  and  safety. 

On  this  showing  appellee  is  entitled  to  inherit  from  Sam- 
uel C.  Harness,  by  virtue  of  §3001  Burns  1908,  §2476  R.  S. 
1881,  as  a  legitimated  child,  and  §3000  Burns  1908, 

1.  Acts  1901  p.  288,  has  no  application  to  the  case.  The 
full  consideration  of  this  question  in  the  case  of  Hadr 
don  V.  Crawford  (1912),  49  Ind.  App.  551,  97  N.  E.  811, 
makes  it  unnecessary  further  to  discuss  the  question  here. 
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But  appellants  present  the  further  question  of  the  right  of 
appellee  to  take  title  under  the  will  of  his  grandfather. 

It  is  claimed  that  the  statute  by  which  a  child  bom  out 
of  wedlock  may  inkerit  from  the  man  who  marries  its 
mother,  and  acknowledges  the  child  as  his  own,  is  a  part  of 
our  law  of  descent,  and  in  derogation  of  the  common  law; 
that  it  cannot  aid  the  child  to  obtain  property  except  by  in- 
heritance from  such  father.     It  is  true  the  words 

2.  ** child"  and  ** children"  ordinarily  refer  to  legiti- 
mate children,  and  that  a  title  by  devise  is  a  title  by 

purchase,  and  not  by  descent.  Allen  v.  Bland  (1893),  134 
Ind.  78,  33  N.  E.  774. 

It  has  been  held  in  this  State  that  the  marriage  of  the 

mother  and  the  acknowledgment  by  the  father  makes  the 

child  his  heir  apparent,  removes  from  it  the  stain  of 

3.  illegitimacy,  and  fixes  the  status  of  the  child  which 
cannot  thereafter  be  changed  by  anything  the  father 

or  mother  may  do.  Brock  v.  State,  ex  rel.  (1882),  85  Ind. 
397. 

In  Binns  v.  Dazey  (1897),  147  Ind.  536,  539,  44  N.  E.  644, 
in  considering  the  statute  (now  §3001,  supra) y  it  was  said: 
''The  thing  to  be  established  under  this  statute  is  a  legal 
relation,  and  not  a  blood  relation,  between  the  alleged  father 
and  child.  The  legal  relation  arises  out  of  certain  facts, 
namely,  the  marriage  of  a  man  to  the  mother  of  a  bastard 
child  and  the  acknowledgment  by  the  man  that  it  is  his 
own.  •  •  ♦  Indeed,  the  legal  relation  may  be  established 
between  the  man  marrying  the  mother  of  a  bastard  child  and 
such  child  by  the  acknowledgment  of  it  as  his  own  by  the 
man,  even  where  the  blood  relation  of  father  and  son  does 
not  exist." 

In  Latshaw  v.  State,  ex  rel  (1901),  156  Ind.  194,  199,  59 
N.  E.  471,  it  is  said:  '* Under  our  statute  a  child  which  is 
begotten  and  bom  out  of  lawful  wedlock  is  declared  to  be 
legitimate,  where  a  man  marries  its  mother  and  acknowl- 
edges  such  child   as  his  own."     The  same   principle   is 


368  APPELLATE  COURT  OF  INDIANA, 

Harness  v.  Harness — 50  Ind.  App.  3G4. 


announced  in  Bray  v.  Miles  (1899),  23  Ind.  App.  432,  54 
N.  E.  446,  55  N.  E.  510. 

An  acknowledgment  of  the  child  by  the  father  may 

4.    be  by  words,  or  it  may  be  inferred  from  acts  and  eon- 
duct.    Bailey  v.  Boyd  (1877),  59  Ind.  292,  296. 

In  Brock  v.  State,  ex  rel.,  supra,  it  is  said:    **Our  statute 
adopts  the  rule  of  the  Roman  law.     •     •     ♦    This 

3.    doctrine  of  the  civil  law  has  found  great  favor  in 
the  United  States." 

Schouler,  Domestic  Relations  (4th  ed.)  §226,  says:  "In 
respect  of  the  legitimation  of  offspring  by  the  subsequent 
marriage  of  their  parents,  the  civil  and  common  law  systems 
widely  differ.  By  the  civil  and  canon  laws,  two  persons 
who  had  a  child  as  the  fruit  of  their  illicit  intercourse 
might  afterwards  marry,  and  thus  place  their  child  to  all 
intents  and  purposes  on  the  same  footing  as  their  subsequent 
offspring,  born  in  lawful  wedlock.  But  the  common  law, 
though  not  so  strict  as  to  require  that  the  child  should  be 
begotten  of  the  marriage,  rendered  it  indispensable  that  the 
birth  should  be  after  the  ceremony." 

Gates  V.  Seibert  (1900),  157  Mo.  254,  57  S.  W.  1065,  80 
Am.  St.  625,  is  a  well-considered  case,  and  deals  with  a 
statute  substantially  the  same  as  ours.  The  question  there 
arose  on  a  will,  and  it  was  decided  that  the  word  **  children" 
included  a  child  bom  and  legitimated  under  circumstances 
substantially  the  same  as  in  the  case  at  bar.  This  case  con- 
siders all  the  objections  raised  here,  and  reviews  and  dis- 
tinguishes some  of  the  cases  cited  and  relied  on  by  appel- 
lant. The  Missouri  court,  among  other  things,  said:  **Our 
statute  declares  that  children  born  out  of  wedlock  whose 
parents  afterwards  married  and  the  father  recognizes  them 
as  his,  'shall  thereby  be  legitimated.'  The  word  is  used 
without  qualification  or  restriction.  There  are  no  degrees 
of  legitimacy,  a  child  is  either  legitimate  or  it  is  illegiti- 
mate, and  whether  it  is  one  or  the  other  depends  upon 
whether  or  not  it  comes  within  the  requirements  of  the 
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law  to  make  it  legitimate."  Further  on  in  speaking  of  chil- 
dren born  in  lawful  wedloek  and  those  legitimatized  under 
the  statute  by  marriage  and  acknowledgment,  the  court  said : 
"The  statute  has  made  them  equal  before  the  law  and  the 
courts  cannot  make  them  unequaL  •  •  •  'Where  a  per- 
son is  once  clearly  and  positively  legitimate,  he  ought  not  to 
be  bastardized  by  implication  or  construction.  This  rule 
applies  with  force  to  this  case.  The  act  of  descents  and  dis- 
tributions clearly  make  those  children  legitimate,  and  being 
once  clearly  so,  if  they  are  holden  to  be  otherwise,  it  can 
only  be  by  implication,  argument  and  construction.'  Surely 
it  would  be  strange  if  the  court  could  in  one  clause  of  the 
opinion  be  understood  to  say  that  the  children  were  legiti- 
mate for  the  purpose  of  inheriting  in  case  of  intestacy  but 
bastards  for  all  other  purposes,  and  in  another  clause  of  the 
same  opinion  say  that  they  were  'clearly  and  positively 
legitimate.*  •  •  •  The  language  instead  of  being  suscep- 
tible of  that  construction  seems  to  be  clearly  to  the  contrary,^ 
declaring  the  act  conferring  the  legitimacy  to  be  without 
restriction." 

In  the  case  of  In  re  Wardell  (1881),  57  CaL  484,  491,  in 
considering  a  similar  question  to  that  before  us,  the  court 
said:  "By  the  same  agency  the  status  of  persons  who  had 
no  rights  of  inheritance  or  succession  under  the  common  law, 
has  been,  under  modem  law,  greatly  changed.  •  •  • 
The  legal  meaning  of  the  word  'children'  has,  therefore,  been 
greatly  enlarged  from  what  it  was  at  common  law.  ♦  •  • 
But  by  statute  law,  the  offspring  of  marriages  null  in  law, 
•  •  •  children  bom  out  of  lawful  wedlock  whose  parents 
subsequently  intermarried  •  •  •  and  children  by  ac- 
knowledgment or  adoption  of  their  father  •  •  •  are  all 
legitimate.  •  •  •  Between  them  and  the  legitimate  off- 
spring of  the  same  parents  the  law  has  established  cognatic 
relations,  and  either  is  as  capable  as  the  other  of  exercising 
iDheritable  rights.  Hence  the  term  'children'  as  used  in 
Vol.  50—24 
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*  •  •  the  law  of  succession,  must  relate  to  status,  not  to 
origin — ^to  the  capacity  to  inherit,  not  to  the  legality  of  the 
relations  which  may  have  existed  between  those  of  whom 
they  have  been  begotten.  The  word  has,  therefore,  a  statu- 
tory and  not  a  common-law  meaning;  and  its  meaning  in- 
cludes all  children  upon  whom  has  been  conferred  by  law  the 
capacity  of  inheritance." 

The  reasoning  of  the  Missouri  and  California  cases  from 
which  we  have  quoted  is  applicable  to  this  case  under  the 
statute  we  are  considering.  We  therefore  hold  that  where 
a  man  marries  the  mother  of  an  illegitimate  child,  and  ac- 
knowledges the  child  as  his  own,  the  effect  of  the  statute  is  to 
change  the  legal  status  of  the  child  from  that  of  illegitimacy 
to  legitimacy ;  that  the  status  of  the  child  being  thus  fixed, 
stands  for  all  purposes;  that  there  are  no  degrees  of  legiti- 
macy in  this  State.  See,  also.  Miller  v.  Pennington  (1905), 
218  111.  220,  75  N.  E.  919, 1  L,  R.  A.  (N.  S.)  773;  Power  v. 
Hafley  (1887),  85  Ky.  671,  4  S.  W.  683;  Page,  Wills  §§522- 
525;  Schouler,  Wills  (3d.  ed.)  §534;  In  re  Winchester 
(1903),  140  CaL  468,  470,  74  Pac.  10. 

If  we  are  wrong  in  the  foregoing  conclusions,  there  is 
another  and  sufficient  ground  for  the  affirmance  of  the  judg- 
ment in  this  case,  for  if  the  legitimation  of  appellee 

5.  only  enabled  him  to  inherit  property  from  his  father, 
as  contended  by  appellants,  this  would  not  foreclose 
the  question  of  his  right  under  the  will  of  William  Harness, 
for  notwithstanding  the  rigid  rule  of  the  common  law,  in  ref- 
erence to  illegitimate  bom  children,  the  intention  of  the  tes- 
tator remains  the  pole  star  in  construing  a  will.  If  on  a  con- 
sideration of  the  whole  instrument,  in  the  light  of  the  cir- 
cumstances preceding  and  attending  its  execution,  it  ap- 
pears that  the  testator  intended  to  include  the  child  of  illegit^ 
imate  birth,  such  intention  prevails,  and  must  be  given  effect 
Elliott  V.  Elliott  (1889),  117  Ind.  380,  20  N.  B.  264,  10  Am. 
St.  54;  Dtuight  V.  6ihb  (1911),  129  N.  Y.  Supp.  961,  145 
App.  Div.  223;  Sullivan  v.  Parker  (1893),  113  N.  C.  301,  18 


NOVEMBER  TERM,  1911.  371 

Harness  v.  Harness — 50  Ind.  App.  364. 


S.  E.  347;  TJumas  v.  Thomas  (1899),  149  Mo.  426,  51  S.  W. 
Ill,  73  Am.  St  405,  il5;  Smith  v.  Lansing  (1898),  53  N.  Y. 
Supp.  633,  24  Misc.  566;  In  re  Morton  v.  Morton  (1901), 
62  Neb.  420,  87  N.  W.  182;  Tuttle  v.  Woolworth  (1908),  74 
N.  J.  Eq.  310,  77  Atl.  684;  Johnstone  v.  Taliaferro  (1899), 
107  Ga.  6,  32  S.  E.  931,  45  L.  R.  A.  95,  104. 

Here  there  is  evidence  tending  to  show  that  the  testator 
knew  the  parties  to  this  controven^,  and  all  the  facts  and 
circumstances  relating  to  them,  when  he  executed  his  will ; 
that  his  son  acknowledged  appellee  as  his  own,  and  each 
addressed  the  other  in  terms  showing  the  relation  of  parent 
and  child;  that  his  son  manifested  an  interest  in  the  wel- 
fare of  appellee,  and  the  testator  himself  spoke  of  him  in  fa- 
miliar terms,  calling  him  his  grandson,  and  at  least  on  one 
occasion  evidenced  an  intention  of  giving  him  a  share  in  his 
estate. 

In  view  of  all  these  facts,  and  other  circumstances  shown 
hy  the  evidence,  we  find  no  reason  for  questioning  the  de- 
cision of  the  lower  court,  whether  based  on  the  intention  of 
the  testator  or  the  effect  of  the  statute. 

Appellant  cites  Thornburg  v.  American  Strawboard  Co. 
(1895),  141  Ind.  443,  40  N.  E.  1062,  50  Am.  St.  334,  and 
McDonald  v.  Pittsburgh,  etc,  B.  Co.  (1896),  144  Ind.  459, 
43  N.  B.  447,  32  L.  R.  A.  309,  55  Am.  St.  185,  in  support  of 
the  proposition  that  appellee  cannot  take  under  the  will, 
even  if  legitimate  under  the  statute  of  descent.  These  cases 
deal  with  another  statute  involving  the  right  of  a  father  to 
bring  suit  for  the  death  of  a  minor  child. 

It  is  sufficient  to  say  that  neither  case  comes  within  the 
provisions  of  the  statute  we  are  considering,  for  in  the 
former  the  father  is  not  shown  to  have  acknowledged  the 
child,  and  is  held  to  be  only  a  step-father,  and  in  the  latter 
case  the  child  was  illegitimate,  and  the  father  did  not  marry 
the  mother. 

The  questions  relating  to  the  admission  of  evidence  tend- 
ing to  show  the  testator's  knowledge  of  appellee,  and  his 
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attitude  toward  him,  present  no  available  error.    The 
6.    testimony  was  not  admitted  to  change  the  terms  of 
the  will  but  to  determine  the  intent  of  the  testator, 
and  as  such  was  clearly  admissible. 

The  record  shows  no  available  error.    The  decision  of  the 
lower  court  was  clearly  right. 
Judgment  affirmed. 

Note. — Reported  In  98  N.  E.  357.  See,  also,  under  (1)  5  Qyc 
C36;  (2)  40  Cyc.  1995,  1451;  (3)  6  Cyc  636;  (4)  5  Cyc.  633;  (5) 
40  Cyc.  1451;  (6)  40  Cyc.  1427.  As  to  parol,  or  extrinsic,  evidence 
to  show  intent  of  a  testator  in  respect  of  whom  his  will  is  to  bene- 
fit, see  H5  Am.  St  588.  On  the  question  of  inheritance  by,  through, 
or  from  illegitimate  persons,  see  23  L.  R.  A.  753. 


Thurman  et  al.  v.  Miller. 

[No.  7,597.    Filed  May  10,  1912.] 

1.  Tbial. — Venire  De  Novo, — Failure  to  Find  on  AU  the  Issues. — 
A  failure  to  find  on  all  the  issues  \a  not  cause  for  a  venire  de 
novo.    p.  374. 

2.  Trial. — Verdict, — Requisites  and  Sufficiency. — Venire  De  Novo. 
— A  verdict,  although  informal,  will  be  held  sufficient  and  a 
venire  de  novo  will  not  be  granted,  if  on  reasonable  intendment 
It  covers  the  issues  and  can  be  understood  by  the  court  pp.  374, 
375. 

3.  Replevin. — Verdict, — Operation  and  Effect. — In  an  actlcm  of 
replevin  a  general  finding  in  favor  of  plaintiff  is  in  effect  a  find- 
ing that  the  plaintiff  is  the  owner  of  and  entitled  to  the  pos- 
session of  the  property  in  question,  but  the  verdict  should  find 
the  damages  sustained  by  the  detention  of  the  property,    p.  374. 

4.  REPLE^^N. — Action  for  Possession  of  Money. — Verdict, — Suffi- 
ciency.— Value  of  Property. — In  an  action  of  replevin  for  the  pos- 
session of  money  a  verdict  that  the  plaintiff  was  "entitled  to 
recover  from  the  defendants  the  $1,270  described  in  the  com- 
plaint," and  assessing  the  damages  for  the  detention,  was  sufli- 
cient,  since  the  word  "recover"  necessarily  meant  to  "recover 
possession"  and  the  money  being  lawful  money  of  the  United 
States,  a  finding  as  to  its  value  was  unnecessary,    p.  376. 

5.  Tmal. — Instructions. — "Preponderance  of  the  Evidence^. — ^An 
instruction  that  a  "preponderance  of  the  evidence"  meant  that 
which  was  most  satisfactory  to  the  minds  of  the  jurors,  and 
which  stated  that  the  question  should  not  be  determined  from 


NOVEMBER  TERM,  1911.  373 


Thariiian  v.  Miller— 60  Ind.  App.  372. 


the  number  of  witnesses  that  testified  for  or  against  any  of  the 
points  in  controversy,  but  solely  from  what  the  Jury  thought  the 
evidence  showed  to  be  the  truth  In  the  matter,  although  a  de- 
parture from  the  general  definition,  was  not  misleading  or 
harmful,    p.  370. 

From  Pike  Circuit  Court,  John  L.  Bretz,  Judge. 

Action  by  Margaret  A.  Miller  against  Lee  Thurman  and 
another.  From  a  judgment  for  plaintiff,  the  defendants  ap- 
peal.   Affirmed. 

E.  A,  Ely  and  Frank  Ely,  for  appellants. 

E.  P.  Richardson  and  A.  H.  Taylor,  for  appellees. 

Adams,  J. — This  was  an  action  in  replevin,  whereby  ap- 
pellee sought  to  recover  possession  of  $1,270,  lawful  money 
of  the  United  States,  of  the  value  of  $1,270,  which  appellee 
alleged  was  wrongfully  taken  and  unlawfully  detained  by 
appellants.  Judgment  was  demanded  for  the  possession  of 
the  money,  and  damages  for  its  detention. 

Appellant  Thurman  answered  the  complaint  by  general 
denial,  and  appellant  Citizens  State  Bank  filled  answer  in 
the  form  of  an  interpleader,  admitting  the  custody  of  the 
money,  but  disclaiming  any  interest  therein,  and  expressing 
a  willingness  to  deliver  the  same  to  the  lawful  owner  thereof, 
as  ordered  by  the  court. 

Trial  by  jury ;  finding  and  verdict  for  Citizens  State  Bank, 
and  the  following  further  verdict:  "We,  the  jury,  find  for 
the  plaintiff,  that  she  is  entitled  to  recover  from  the  de- 
fendants the  $1,270  described  in  her  complaint,  and  we 
assess  her  damages  at  the  sum  of  $1,270  for  the  detention 
thereof 

Appellant  Thurman  filed  a  motion  for  a  venire  de  novo, 
which  was  overruled,  and  a  motion  for  a  new  trial,  which 
was  likewise  overruled.  The  court  rendered  judgment  on 
the  verdict  aa  follows:  "It  is  therefore  considered  and  ad- 
judged by  the  court  that  the  Citizens  State  Bank  has  no 
interest  in  said  property,  except  that  the  same  is  held  subject 
to  the  decision  of  this  court,  and  that  it  pay  over  to  the 
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plaintiff  the  said  $1,270,  and  be  discharged  from  further 
liability  therefor.  It  is  further  adjudged  by  the  court  that 
the  plaintiff  recover  of  and  from  the  defendant  Lee  Thur- 
man $1,270  as  her  damages  here,  together  with  all  her 
costs  and  charges  herein  laid  out  and  expended."  Appellant 
Thurman  alone  assigns  errors  on  appeal. 

These  errors  are  (1)  overruling  the  motion  for  a  venire 
de  novo,  and  (2)  overruling  the  motion  for  a  new  triaL 

As  to  the  first  error  assigned,  it  has  been  held  that  failure 

to  find  on  all  the  issues  is  not  cause  for  a  venire  de  novo. 

Board,  etc.,  v.  Pearson  (1889),  120  Ind.  426,  430,  22 

1.  N.  E.  134,  16  Am.  St.  325;  Van  Grundy  v.  Carrigan 
(1892),  4  Ind.  App.  333,  336,  30  N.  E.  933. 

In  general,  it  is  held  that  a  veMire  de  novo  will  not  be 

granted,  and  a  verdict  will  be  held  sufficient,  if  the  court 

can  understand  it,  even  though  it  may  be  informal. 

2.  Jones  v.  Julian  (1859) ,  12  Ind.  274 ;  Purner  v.  Koontz 
(1894),  138  Ind.  252,  36  N.  E.  1094. 

If,  on  reasonable  intendment,  the  verdict  covers  the  issues, 
the  court  will  disregard  form,  and  hold  the  verdict  sufficient. 
Chambers  v.  Butcher  (1882),  82  Ind.  508;  Board,  etc.,  v. 
Pearson,  supra;  Vanvalkenberg  v.  Vanvalkenherg  (1883), 
90  Ind.  433,  435. 

It  will  be  observed  that  the  verdict  herein  is  a  general 

finding  in  favor  of  plaintiff,  and  this,  in  actions  of  replevin, 

is  a  finding  that  the  plaintiff  is  the  owner  of  and  en- 

3.  titled  to  the  possession  of  the  property  in  question. 
Van  Grundy  v.  Carrigan,  supra;  Washburn  v.  Rob- 
erts  (1880),   72   Ind.   213,   217;    McAfee  v.   Montgomery 
(1898),  21  Ind.  App.  196,  198,  51  N.  E.  957. 

In  Payne  v.  June  (1883),  92  Ind.  252,  258,  it  was  held 
that  it  is  unnecessary  for  the  verdict  to  express  a  finding 
on  each  averment  of  the  complaint,  the  general  finding  being 
sufficient  in  this  respect.  And  in  Washburn  v.  Roberts, 
supra,  it  was  held  that  a  general  finding  for  the  plaintiff  is 
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a  finding  on  all  the  issues,  and  is  not  cut  down  by  special 
matters  stated  in  the  verdict. 

In  Crocker  v.  Hoffman  (1874),  48  Ind.  207,  it  was  held 
that  in  an  action  of  replevin,  a  verdict  for  plaintiff  was,  in 
effect,  a  finding  that  plaintiff  was  the  owner  and  entitled  to 
the  possession  of  the  property,  but  that  the  verdict  should 
have  found  the  damages  sustained  by  the  detention  of  the 
property. 

In  Kluse  v.  Sparks  (1894),  10  Ind.  App.  444,  449,  36  N. 
E.  914,  37  N.  E.  1047,  the  court  said:  **The  appellants  ad- 
mitted the  detention  of  the  property  by  denying  appellee's 
claim  of  ownership  set  up  in  the  complaint.  The  only  ques- 
tion as  to  such  detention  was  whether  it  was  lawful  or  un- 
lawful, and  this  question  was  involved  in  and  decided  by 
the  finding  that  the  plaintiff  was  the  owner,  and  entitled  to 
the  possession  of  the  property." 

In  Mitchell  v.  Burch  (1871),  36  Ind.  529,  the  verdict  was 

as  follows:    **We,  the  jury,  find  the  property  replevied  to 

be  the  property  of  the  plaintiff,  and  assess  his  dam- 

2.  ages  at  twenty-five  dollars,  and  assess  his  damages 
for  the  detention  thereof  at  twenty-five  dollars.  ♦  •  • 
We  the  jury,  find  the  nine  hogs  not  replevied  to  be  the  prop- 
erty of  the  plaintiff,  and  are  of  the  value  of  ninety-five  dol- 
lars, and  assess  his  damages  for  the  detention  thereof  at 
ninety-five  dollars."  In  passing  on  the  motion  for  a  venire 
de  novo,  the  court  said :  **It  would  have  been  better  to  have 
embraced  the  entire  finding  in  one  verdict,  but  the  form 
adopted  does  not  vitiate  the  verdict.  •  •  •  Whatever 
uncertainty  there  was  in  the  verdict  as  to  the  damages  was 
remedied  and  rendered  certain  by  the  court  only  rendering 
judgment  for  twenty-five  dollars.  If  a  verdict  can  be  under- 
stood, it  will  be  sustained  although  informal,  but  if  so  uncer- 
tain that  it  cannot  be  understood  it  will  be  set  aside." 

Prom  the  character  of  this  action,  we  must  assume  that 
the  money  in  question  constituted  a  special  deposit  in  bank. 
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The  jury  found  that  plaintiff  was  **  entitled  to  re- 

4.  cover  from  the  defendants  the  $1,270  described  in  the 
complaint".  Used  in  this  connection,  the  word  "re- 
cover" must  be  taken  to  mean  **  recover  possession".  The 
$1,270  was  described  in  plaintiff's  complaint  as  ''lawful 
money  of  the  United  States",  and  being  such,  it  was  unnec- 
essary for  the  jury  to  find  the  value  of  such  money.  There 
was  no  error  in  overruling  the  motion  for  a  venire  de  novo. 

The  only  objection  urged  under  the  second  specification 

of  error  is  that  the  court  erred  in  giving  to  the  jury  of  its 

own  motion  instruction  eleven.     By  instruction  ten 

5.  the  court  fuUy  and  correctly  told  the  jury  how  it 
should  consider  and  weigh  the  evidence,  and  deter- 
mine from  the  preponderance  thereof  the  rightful  owner  of 
the  property  in  dispute.  Instruction  eleven  is  as  follows: 
^'By  a  preponderance  of  the  evidence  is  meant  that  which  is 
most  satisfactory  to  your  minds,  and,  in  determining  that 
question,  you  have  no  right  to  count  the  number  of  witnesses 
that  have  testified  for  or  against  any  of  the  points  in  con- 
troversy, but  determine  it  solely  and  alone  from  what  you 
think  the  evidence  shows  the  truth  to  be  in  the  matter." 

This  instruction  is  a  departure  from  the  usual  method  of 
defining  preponderance  of  evidence.  It  is  clear  that  to  pre- 
ponderate is  to  outweigh,  and  yet  we  would  hesitate  to  say 
that  the  language  used  in  the  instruction  does  not  mean  the 
same  thing,  or  that  evidence  most  satisfactory  to  the  minda 
of  the  jury  is  not  evidence  having  the  greater  weight. 

The  court  was  right  in  saying  to  the  jury  that  in  deter- 
mining the  preponderance  of  the  evidence  **you  have  no 
right  to  count  the  number  of  witnesses  that  have  testified  for 
or  against  any  point  in  controversy."  •Determining  the 
preponderance  of  the  evidence  by  the  greater  number  of  wit- 
nesses testifying  for  or  against  any  matter  in  controversy, 
has  been  held  to  be  an  erroneous  test,  even  in  a  case  where 
the  witnesses  are  of  equal  intelligence  and  credibility,  vsrith 
equal  opportunities  of  knowledge  of  the  matters  about  which 
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they  testify,  and  testifying  with  equal  candor,  intelligence 
and  fairness,  and  all  other  things  being  equal  in  all  respects. 
Warren  Construction  Co.  v.  Powell  (1909),  173  Ind.  207, 
214,  89  N.  E.  857;  Cincinnati,  etc,  B.  Co.  v.  McCullom 
(1911),  47  Ind.  App.  184,  93  N.  E.  1033.  The  single  pur- 
pose of  the  jury  is  to  ascertain  the  truth,  if  possible;  but 
where  the  testimony  is  conflicting,  the  verdict  must  rest  on 
the  greater  weight  of  all  the  evidence. 

The  jurors  were  not  told  in  this  instruction  to  find  a  ver- 
dict which  would  be  most  satisfactory  to  their  minds,  as  in 
the  case  of  Nickey  v.  Steuder  (1905),  164  Ind.  189,  73  N.  E. 
117,  disapproved  by  the  Supreme  Court,  but  to  determine 
the  prex>onderance  alone  from  what  the  evidence  shows  the 
truth  to  be.  While  not  commending  the  instruction,  we  can- 
not believe  that  it  was  misleading  to  the  jury,  or  that  it  was 
harmful  to  appellant  Thurman. 

The  judgment  is  affirmed. 

NoTEL— RQ;)orted  in  98  N.  B.  379.  See,  also,  under  (1)  29  Cyc. 
816;  (2)  29  Cyc.  817;  (3)  34  Cyc.  1525,  1537;  (4)  34  Cyc.  1533; 
(5)  38  Cyc.  1750.  As  to  money  as  the  subject  of  replevin,  see  80 
Am.  St.  757. 


Beech  Grove  Improvement  Company  v.  The  Title 
Guaranty  and  Surety  Company. 

[Na  7,584.    Filed  May  10,  1912.] 

1.  Pbzkcipal  and  Subety. — Bonds. — Construction, — ^The  rules, 
that  wbere  a  bond  admits  of  two  constructions,  it  should,  as 
against  a  construction  which  results  in  injustice  and  inequity, 
be  fairly  and  equitably  construed,  and  that  its  construction 
should  be  favorable  to  the  obligee,  if  consistent  with  the  objects 
for  which  the  bond  was  given,  have  no  application  to  bonds, 
the  terms  of  which  are  certain,  definite  and  unambiguous,  p.  381. 

2  CoNTBACTS. — Construction. — Intent  of  Parties. — The  intent  of 
the  parties  to  a  contract  must  be  ascertained,  if  possible,  by 
the  language  used  therein,  and  not  by  reading  into  it  words  that 
import  an  intent  wholly  unexpressed  when  the  contract  was  exe- 
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cuted,  but  suggested  by  some  apparent  hardship  in  the  enforce- 
ment thereof,  p.  381. 
3.  Pbincipal  and  Si'keit. — Building  Contractor's  Bond. — Condi- 
liofiH. — Notice  of  Breach, — Failure  to  Oive, — Effect. — ^Where  a 
liu tiding  contractor's  bond  provided  that  no  liability  should  at- 
tach to  the  surety  unless  In  the  event  of  the  priucipars  default, 
notice  thereof  should  be  given  the  surety  by  the  obligee  within 
thirty  days  thereafter  and  before  making  final  payment  to  the 
principal,  and  that  the  surety  should  have  the  right  to  assume 
and  complete  the  contract,  such  provisions  were  valid  and  bind- 
ing, and  a  failure  of  the  obligee  to  give  such  notice  relieved 
tile  surety  from  liability,    p.  382. 

From  Superior  Court  of  Marion  County  (76,750) ;  Clar- 
ence E.  Weir,  Judge. 

Action  by  Beech  Grove  Improvement  Company  against 
The  Title  Guaranty  and  Surety  Company  and  another. 
From  a  judgment  for  defendant,  the  plaintiff  appeals.  Af- 
finned. 

Morris  M.  TownUy,  for  appellant. 

Caleb  S.  Denny  and  George  L.  Denny,  for  appellee. 

IIOTTEL,  J. — ^Appellant  brought  this  action  against  ap- 
pellee and  Charles  S.  Pollard,  to  recover  on  a  bond  given  by 
said  Pollard  as  principal  and  appellee  as  surety  to  secure  the 
faithful  performance  of  a  building  contract. 

The  complaint  is  in  two  paragraphs,  each  of  which  alleges 
the  execution  of  a  building  contract  between  appellant  and 
Pollard,  and  also  the  bond,  and  embodies  therein  each  of 
said  writings. 

The  suflficiency  of  either  of  the  paragraphs  is  not  ques- 
tioned, and  their  difference  is  unimportant  for  the  purpose 
of  determining  the  questions  presented  by  this  appeal. 

The  breaches  of  the  bond  charged,  for  which  a  recovery 
is  sought,  are  the  same  in  each  paragraph. 

It  was  agreed  between  appellant  and  appellee  that  Pollard 
is  insolvent,  and  that  there  should  be  a  dismissal  as  to  him, 
without  prejudicing  appellant's  right  to  proceed  against  ap- 
pellee. 
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The  contract  between  appellant  and  Pollard  contained  the 
following  provision : 

''ARTICLE  VI.  The  Contractor  shall  complete  the 
several  portions,  and  the  whole  of  the  work  compre- 
hended in  this  Agreement  by  and  at  the  time  or  times 
hereinafter  stated,  towit:  All  work  under  this  con- 
tract to  be  completed  on  or  before  September  18, 1907.'* 

• 

The  condition  of  the  obligation  of  the  bond  contained  the 
following  proviso:    ** Provided,  however,  that  this  bond  is 
issued  subject  to  the  following  conditions  and  provisions.*' 
These  conditions  and  provisions,  important  and  controlling 
in  the  determination  of  the  question  presented,  are  as  fol- 
lows:   "First:   That  no  liability  shall  attach  to  the  Surety 
hereunder  unless,  in  the  event  of  any  default  on  the  part  of 
the  Principal  in  the  performance  of  any  of  the  terms,  cove- 
nants or  conditions  of  the  said  contract,  the  Obligee  shall 
promptly  and  immediately  upon  knowledge  thereof,  and  in 
any  event  not  later  than  thirty  days  after  the  occurrence  of 
said  default,  deliver  to  the  Surety  at  its  office  in  the  city  of 
Scranton,  Pa.,  written  notice  thereof  with  a  statement  of 
the  principal  facts  showing  such  default  and  the  date  there- 
of; nor  unless  the  said  Obligee  shall  deliver  written  notice 
to  the  Surety  at  its  office  aforesaid  before  making  to  the 
Principal  the  final  pa3anent  provided  for  under  the  con- 
tract herein  referred  to. 

Second :  That  in  case  of  such  default  on  the  part  of  the 
Principal  the  Surety  shall  have  the  right,  if  he  so  desire, 
to  assume  and  complete  or  procure  the  completion  of  said 
contract. '  * 

An  answer  was  filed  in  two  paragraphs,  the  first  of  which 
was  addressed  to  the  first  paragraph  of  complaint,  and  the 
second  to  the  second  paragraph  of  complaint.  Each  of 
these  paragraphs  of  answer  admitted  the  execution  of  the 
bond  in  suit  and  its  breaches,  and,  in  addition  thereto,  set 
out  the  provisions  of  the  contract,  supra,  which  provided  that 
the  work  should  be  done  on  or  before  September  18,  1907, 
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and  the  conditions  of  the  bond,  supra,  and  averred  that 
said  Pollard  defaulted  as  to  said  covenant  and  condition, 
in  that  he  did  not  complete  the  work  in  said  contract  on  or 
before  September  18,  1907,  but  that  he  continued  to  work 
on  said  building  for  a  period  of  about  eighty  days  there- 
after, when  he  abandoned  the  work  thereon,  and  left  said 
building  unfinished  and  unfit  for  occupancy ;  that  appellant 
did  not  notify  appellee  promptly,  and  immediately  on 
knowledge  thereof,  nor  within  thirty  days  after  September 
18,  1907,  said  Pollard  failed  to  complete  the  work  under 
said  contract  on  or  before  said  date,  and  did  not  notify  aj)- 
pellant  of  said  default  until  January  14,  1908;  that  prior 
to  said  notice  said  Pollard  had  abandoned  the  work  under 
said  contract,  and  had  left  said  building  in  an  unfinished 
condition. 

A  demurrer  was  filed  to  each  of  these  paragraphs,  which 
was  by  the  court  overruled  and  exception  saved  to  each 
ruling.  Appellant  refused  to  reply,  and  elected  to  stand  on 
the  court's  rulings  on  said  demurrer,  and  there  was  judg- 
ment for  appellee  against  appellant  for  cost&  The  rulings 
on  said  demurrers  present  the  only  error  relied  on  by  this 
appeal. 

The  entire  question,  therefore,  depends  on  the  effect  to 
be  given  to  the  above  provisions  of  the  bond.  Appellee  con- 
tends that  Pollard's  failure  to  complete  the  building  on 
September  18,  1908,  the  date  specified  by  the  contract  for 
said  completion,  was  such  a  default  as  entitled  it  (appellee) 
to  immediate  notice,  or  at  least  notice  not  later  than  thirty 
days  after  the  default,  and  that  the  failure  to  give  such  no- 
tice discharged  it  from  all  liability  whatever  as  surety  on 
said  bond.  Appellant  on  the  other  hand,  contends  that  each 
paragraph  of  the  complaint  shows  that  as  to  the  particular 
breaches  of  the  contract,  for  which  recovery  of  damages  is 
asked,  appellant  served  the  proper  notice  on  the  surety  com- 
pany, and  that  therefore  neither  paragraph  of  the  answer  is 
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safBdent  to  eonstitute  a  defense  to  the  paragraph  of  com- 
plaint to  which  it  is  addressed. 

The  effect  of  appellant's  contention  is,  (1)  that  where  a 
eontraet  admits  of  two  interpretations,  a  fair  and  equitable 
construction  sliould  be  adopted  as  against  a  construc- 
L    tion  which,  results  in  injustice  and  inequity;  (2)  that 
where  a  bond  is  open  to  two  constructions,  one  favor- 
able to  the  surety,  and  one  to  his  obligee,  that  a  construc- 
tion favorable  to  tlie  obligee,  if  consistent  with  the  objects 
tor  which  the  lK>nd  was  given,  should  be  adopted,  for  the 
reason  that  the  instrument  which  the  court  is  called  on  to 
interpret  was  drawn  by  the  attorneys,  officers  or  agents  of 
the  surety  company. 

These  principles  of  construction,  as  applied  to  contracts, 
the  terms  of  which  are  ambiguous  and  uncertain,  are  based 
on  reason  and  authority,  and  in  cases  where  they  have  ap- 
plication are  important  and  controlling,  but  they  have  no 
application  to  contracts  the  terms  of  which  are  certain, 
definite  and  unambiguous. 

While  the  intent  of  the  parties  to  a  contract  is  always  im- 
portant and  controlling,  this  intent  must  be  ascertained,  if 
possible,  by  the  language  which  the  parties  hav% 
2.    themselves  adopted  and  used  in  such  contract,  and  not 
by  reading  into  the  contract  words  that  import  an  in- 
tent wholly  unexpressed  when  the  contract  was  executed,  but 
suggested  by  some  apparent  hardship  in  the  enforcement 
thereof.    Nave  v.  Powell  (1913),  52  Ind.  App.  — ,  96  N.  E. 
395;  Brawn  v.  Russell  &  Co.  (1886),  105  Ind.  46,  52,  4  N. 
E.  428;  Conant  v.  National  State  Bank  (1889),  121  Ind. 
323,  324,  327,  22  N.  B.  250;  Shirk  v.  Mitchell  (1894),  137 
Ind.  185,  190,  36  N.  E.  850;  Reeves  &  Co.  v.  Byers  (1900), 
155  Ind.  535,  58  N.  E.  713 ;  Sullivan  Mach.  Co.  v.  Breeden 
(1907),  40  Ind.  App.  631,  82  N.  E.  107, 

A  bond  containing  a  provision  identical  with  the  provi- 
sion in  the  bond  here  involved  was  construed,  and  the  same 
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question  here  presented,  determined  adversely  to  ap- 
3.  pellant's  contention  in  the  case  of  United  States  Fi- 
delity, etc.,  Co.  V.  Rice  (1906),  148  Fed.  206,  78  C. 
C.  A.  164.  The  court  in  that  case  said:  ''The  parties,  by 
clear  and  unambiguous  language,  contracted  that  no  lia- 
bility should  attach  to  the  surety  company  unless  it  received 
notice  of  any  default  on  the  part  of  the  contractor  promptly 
upon  knowledge  thereof  by  the  owner,  and,  in  any  event, 
not  later  than  thirty  days  after  such  default  to  the  end  that 
it  might  avail  itself,  if  it  desired,  of  the  opportunities  fur- 
nished by  the  bond  for  protecting  itself.  We  think  that 
stipulation  of  the  contract  was  as  binding  upon  the  owner 
as  the  obligation  to  pay  was  upon  the  surety  company.  It 
was  a  most  reasonable  stipulation.  Its  purpose  was  to  pro- 
tect the  surety  company  against  the  consequences  of  any 
default  by  providing  that,  on  the  occasion  of  any  default 
whatsoever,  it  might  have  the  opportunity  of  determining 
its  effect  upon  its  own  liability  and  of  acting  accordingly. 
It  may  well  be  that  if  the  surety  company  had  been  notified 
promptly,  as  required  by  the  bond,  of  the  default  by  the 
contractor  in  failing  to  complete  the  building  by  December 
1,  it  would  have  assumed  the  completion  of  the  building, 
prevented  further  payments  by  the  owner  to  the  contractor, 
and  at  least  secured  the  sum  of  $2,899.50  which  was  paid 
to  the  contractor  after  the  default,  and  to  that  extent  have 
diminished  its  own  liability.  However  that  may  be,  the 
parties  contracted  for  no  liability  on  the  bond  unless  such 
notice  should  be  given.  It  was  not  given,  and,  in  our  opin- 
ion, that  fact  conclusively  exonerates  the  surety  company 
from  liability.  The  time  for  giving  the  notice,  at  any  rate 
the  ultimatum  of  thirty  days  after  any  default,  was  from 
the  nature  of  the  case  intended  to  be  and  was  of  the  es- 
sence of  the  contract.  Whether  the  notice  should  be  given 
before  the  expiration  of  thirty  days  might  depend  upon  the 
owner's  knowledge  of  an  existing  default,  and  whether  it 
was  'promptly'  given  after  such  knowledge  had  been  ac- 
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quired  might  depend  on  many  considerations,  and  be  a  de- 
batable question  of  fact.  But  obviously  the  surety  company 
had  a  purpose  in  binding  the  owner  to  give  notice  of  any 
default — ^at  the  latest — ^within  thiily  days  thereafter.  The 
imposition  of  that  duty  upon  the  owner  tended  to  insure  in- 
spection of  the  work  by  the  owner,  prevent  indifference  on 
his  part  concerning  its  progress,  and  to  afford  the  surety 
company  an  opportunity  to  protect  itself  as  provided  in  the 
bond/'  To  the  same  effect  see  National  Surety  Co.  v.  Long 
(1903),  125  Fed.  887. 

As  directly  opposed  to  the  holding  of  these  cases  appel- 
lant cites  the  following  cases:  Monro  v.  National  Surety 
Co.  (1907),  47  Wash.  488,  92  Pac.  280;  Heffernan  v.  United 
States  Fidelity,  etc.,  Co.  (1905),  37  Wash.  977,  79  Pac.  1095 ; 
Van  Buren  County  v.  American  Surety  Co.  (1908),  137 
Iowa  490,  115  N.  W.  24,  126  Am.  St.  290. 

In  the  case  of  Knight  &  Jillson  Co.  v.  Castle  (1909),  172 
Ind.  97,  105, 109,  87  N.  E.  976,  27  L.  R.  A.  (N.  S.)  573,  our 
Supreme  Court  expressly  disagreed  with  the  reasoning  of 
the  Washington  cases,  and,  in  effect,  adopted  the  rule  laid 
down  in  the  United  States  Fidelity,  etc.,  Co.  v.  Rice,  supra. 

See  this  case  and  authorities  there  cited. 

This  court  also  in  the  case  of  National  Surety  Co.  v. 
Schneiderman  (1911),  49  Ind.  App.  139,  96  N.  E.  955,  rec- 
ognized and  followed  the  rule  announced  by  the  Supreme 
Court  in  said  case  of  Knight  &  Jillson  Co.  v.  Castle,  supra. 

Upon  the  authority  of  these  cases  this  judgment  must  be 
aifirmed. 

XoTE. — ^Reported  In  96  N.  E.  373.  See,  also,  under  (1)  5  Cyc. 
7.wi;  (2)  9  Cyc.  577;  (3)  32  Cyc.  176.  As  to  the  rules  for  constru- 
ing a  written  contract,  see  56  Am.  Dee.  618.  As  to  the  duty  of  a 
creditor  to  give  the  surety  notice  of  the  principal's  default,  see 
115  Anu  St  94. 
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Henderson  t^.  Bivens  et  al. 

[No.  7,521.    Filed  May  14.  1912.] 

1.  Appeal. — Suhsequcnt  Trial, — Law  of  the  Case, — ^The  decision 
of  the  court  on  appeal  is  the  law  of  the  case  on  all  questions 
iletermlned  thereby,  and  where  tlie  court  on  appeal  decided 
that  the  verification  of  the  county  treasurer's  return  of  de- 
linquent lands  was  not  necessary  to  a  valid  sale  of  such  lands 
for  taxes,  it  is  controlling  on  a  subsequent  trial,    p.  385. 

2.  Taxation. — Tax  Deed, — Evidence. — ^A  tax  deed  is  primO'  facie 
evidence  of  the  regularity  of  the  sale,  of  all  prior  proceedings, 
and  of  the  title  thereby  conveyed,    p.  386. 

H,  Taxation. — Tax  Sales. — Validity. — Burden  of  Proofs — The 
party  attacking  the  validity  of  a  tax  sale  has  the  burden  to 
show  by  competent  proof  the  Invalidity  of  the  sale  to  give  title 
p.  386. 

From  Shelby  Circuit  Court ;  Will  M,  Sparks,  Judge. 

Action  by  William  B.  Henderson  against  Absent  Bivens 
and  another.  From  a  judgment  for  defendants,  the  plain- 
tiff appeals.    Affirmed. 

Charles  B.  Clarke,  Walter  C.  Clurke,  Wray  &  Campbell, 
for  appellant. 

William  V.  Rooker,  for  appellees. 

Felt,  C.  J. — This  is  a  suit  in  ejectment  by  appellant 
against  appellees.  Answer,  general  denial.  Trial  by  jury 
and  verdict  for  appellees,  in  pursuance  of  a  peremptory  in- 
struction directing  the  verdict. 

A  motion  for  a  new  trial  was  overruled,  and  the  conrt's 
action  in  so  doing  is  the  error  relied  on  for  reversal. 

This  is  the  second  appeal  in  this  case.  Bivens  v.  Hender- 
son (1908),  42  Ind.  App.  562,  86  N.  E.  526. 

Several  reasons  were  assigned  for  a  new  trial,  all  of  which 
relate  either  directly  or  indirectly  to  the  exclusion  of  cer- 
tain testimony  offered  by  appellant,  who  asserts  title  to  the 
one-fifteenth  part  of  the  real  estate  involved  in  the  suit. 

Appellees  hold  title  by  virtue  of  a  tax  deed,  and  appel- 
lant's contention  is  that  the  deed  is  ineffectual  to  convey 
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title,  because  of  irregularities  in  the  tax  sale  by  reason  of 
whieh  the  deed  was  made. 

Appellant 's  counsel  in  their  brief  say :  *  *  The  only  defect 
appellant's  counsel  could  find  in  the  proceedings  leading  up 
to  the  tax-sale  in  1891  was  the  failure  of  the  county  treas- 
urer to  verify,  by  oath  or  aflfirmation,  as  required  by  law, 
his  return  of  lots  and  lands  delinquent  for  that  year.  Re- 
peated efforts  were  made  on  appellant's  part  to  make  this 
proof,  but  the  court  below  ruled  that  the  proffered  evidence 
was  inadmissible.  In  line  with  the  ruling  was  the  peremp- 
tory instruction  given  by  the  court  directing  the  jury  to  re- 
turn a  verdict  for  defendants.  •  •  •  Our  contention  is 
that  the  absence  of  such  a  verified  ^return'  vitiated  the  whole 
sale." 

The  testimony  excluded  by  the  court  was  an  offer  to  prove 
by  two  deputy  auditors  of  Marion  county,  Indiana,  that 
the  treasurer's  return  of  lands  and  lots  delinquent  for  non- 
payment of  taxes  for  the  years  1889  and  1890  was  not  veri- 
fied as  required  by  the  statute. 

Appellees  insist  that  the  decision  rendered  by  this  court 

on  the  former  appeal  is  the  law  of  the  case,  and  that  the 

questions   now   raised    by   appellant    were    settled 

1.  adversely  to  him  by  that  decision.  If  the  questions 
now  presented  were  determined  by  the  former 
decision,  the  law  of  the  case  is  settled.  In  that  opinion 
the  court  said:  **The  only  attack  made  by  appellee  upon 
McGruder's  title  under  his  tax  deed  was  proof  that  the 
treasurer  of  Marion  county  failed  to  verify  by  his  oath  or 
affirmation,  his  return  of  said  taxes  as  delinquent"  The 
court  then  considered  the  two  sections  of  the  statute 
(§§8571,  8572  Bums  1901,  Acts  1891  p.  199,  §§153,  154) 
and  decided  that  the  verification  contended  for  by  appel- 
lant was  found  only  in  the  latter  of  the  two  sections 
which  provides  the  manner  in  which  a  county  treas- 
urer may  obtain  credit  in  his  settlement  for  delinquent 
Vol.  50—25 
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taxes,  and  said:  ''It  will  be  observed  that  the  first  section 
of  the  statute  quoted  does  not  require  the  return  by  the 
treasurer  of  the  delinquent  taxes  to  be  verified  by  his  oath, 
and  it  is  this  section  that  governs  the  proceedings  in  the 
collection  of  the  taxes.  •  •  •  And  it  will  also  be  ob- 
served that  the  first  section,  by  its  clear  and  express  terms, 
can  apply  only  to  resident  delinquents." 

It  was  shown  that  the  alleged  owner  at  the  time  of  the 
sale  was  a  resident  of  the  State  of  Kansas.  The  court  clearly 
decided  that  the  verification  of  the  return  was  not  necessarj' 
to  a  valid  sale,  and  was  not  required  by  the  section  of  the 
statute  controlling  the  question.  Also,  that  the  statute  aj)- 
plied  only  to  resident  delinquents.  No  other  defects  in  the 
sale  are,  or  were  suggested.  The  question  of  the  admissi- 
bility of  proof  showing  the  want  of  such  verification  is  there- 
fore res  adjudicata^  and  the  offered  evidence  immaterial  to 
the  question  in  issue. 

The  tax  deed  was  prima  fade  evidence  of  the  regu- 

2.  larity  of  the  sale,  of  all  prior  proceedings,  and  of 
the  title  thereby  conveyed.     Bivens  v.  Henderson, 

supra,  572. 

The  burden  was  on  appellant  to  show  by  competent  proof 

the  invalidity  of  the  sale  to  give  title,  and,  failing  to  offer 

such  testimony,  the  court  did  not  err  in  excluding 

3.  the  offered  evidence  or  in  directing  the  verdict.    On 
the  questions  presented  to  the  trial  court,  the  former 

decision  was  the  law  of  the  case. 

The  rulings  on  the  other  questions  presented  by  the  mo- 
tion for  a  new  trial  are  necessarily  determined  by  the  fore- 
going propositions. 

The  court  did  not  err  in  overruling  the  motion  for  a  new 
trial. 

Judgment  afiOirmed. 

Note. — Reported  In  98  N.  B.  421.  See,  also,  under  (1)  3  Cyc. 
472;  (2)  37  Cyc.  1457;  (3)  37  Cyc.  1377,  1461.  As  to  the  effect  of 
recitals  In  a  tax  deed,  sec  31  Am.  St  233. 
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Toner  v.  Whybrew  et  al. 

[No.  7,604.    Piled  May  14,  1912.] 

1.  Appeal. — Briefs. — Waiver  of  Error. — ^Error  assigned,  but  not 
urged  in  appellant's  brief,  is  waived,    p.  390. 

2.  Appeau — Assignment  of  Errors. — Waiver. — Effect  on  Other  As- 
signment Presenting  Same  Question. — Appellant's  waiver  of  error 
In  the  court's  ruling  on  demurrer  to  a  paragraph  of  complaint 
proceeding  on  appellant's  right  to  a  lien  on  a  building  erected 
on  appellee's  premises,  did  not  operate  as  a  waiver  of  his  right 
to  present  the  same  question  by  assignment  of  error  in  overruling 
his  motion  to  modify  the  Judgment  and  decree  so  as  to  give  him  a 
lien  on  the  building  and  an  order  for  the  sale  thereof  to  satisfy 
the  lien.    p.  390. 

3.  Mechaitics'  Lien. — Statutory  Right.^^The  lien  of  a  mechanic 
or  materialman  has  its  existence  by  virtue  of  the  statute  alone, 
p.  392. 

4.  MECHAincs'  Lien. — Statutory  Right. — Determination  of  Persons 
Entitled  to  Lien. — Construction  of  Statute. — ^A  mechanic's  lien 
is  in  derogation  of  the  common  law,  and  no  one  is  allowed  its 
benefits  except  those  who  are  embraced  within  its  provisions, 
and,  in  ascertaining  who  such  persons  are,  the  statute  is  strictly 
construed,    p.  392. 

5.  Mechanics'  hJEN.^Rights  of  Mechanic. — Constructian  of  Stat- 
ute.— ^Where  a  mechanic  or  materialman  clearly  comes  within 
the  provisions  of  the  mechanic's  lien  statute,  the  statute  is  given 
a  liberal  construction  to  the  end  that  he  shall  have  the  protec- 
tion the  statute  was  intended  to  giva    p.  392. 

6.  Mechanics'  Lien. — Lien  for  Materials. — Building  on  Land  Held 
Under  Contract  of  Purchase. — Statute. — ^The  provisions  of  §8295 
Bums  1908,  Acts  1899  p.  509,  and  §8296  Burns  1908,  Acts  1880 
p.  259,  giving  to  materialmen  a  lien  upon  the  building  for  which 
materials  are  furnished  by  them,  and  on  the  interest  of  the 
owner  of  the  land  on  which  it  stands  or  with  which  it  is  con- 
nected to  the  extent  of  the  value  of  such  materials,  and  pro- 
viding that  where  the  owner  has  only  a  leasehold  interest,  or 
the  land  is  encumbered  by  mortgage,  the  lien,  so  far  as  con- 
cerns the  building,  is  not  impaired  by  forfeiture  of  the  lease  or 
fcweclo^re  of  the  mortgage,  but  that  such  building  may  be  sold 
to  satisfly  the  lien,  do  not  apply  in  favor  of  one  furnishing  ma- 
terials for  a  building  erected  by  a  vendee  in  possession  of  the 
land  under  a  contract  of  purchase,  such  vendee  having  contracted 
for  the  materials  on  his  own  behalf  and  not  as  the  agent  of 
the  vendor,    pp.  393, 394. 
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7.  Mechanics*  Lien. — Right  to  Lien, — Content  of  Owner. — Btat- 
uie, — In  order  that  a  lien  may  attach  to  property  ander  §8295 
Burns  1908,  Acts  1899  p.  609,  for  material  famished  in  a  building 
erected  thereon,  the  material  must  be  furnished  by  the  authority 
and  direction  of  the  owner,  his  mere  inactivd  consent  being  in- 
sufficient   p.  394. 

From  Fulton  Circuit  Court;  Harry  Bemetha,  Judge. 

Action  by  Albert  D.  Toner  against  Walter  Whybrew  and 
others.  From  a  judgment  for  plaintiff  against  defendant 
Whybrew  and  in  favor  of  his  co-defendants,  the  plaintiff 
appeals.    Affirmed. 

A.  2>.  Toner,  Jr.,  and  7.  Conner,  for  appellant. 

David  E.  Rhoades  and  John  F.  Lawrence,  for  appellees. 

HoTTEL,  J. — ^Appellant  brought  this  action  against  appel- 
lee Whybrew  to  foreclose  a  materialman's  lien.  Joseph 
Mussel  man  and  Anna  Musselmafiy  his  wife,  were  made  par- 
ties to  the  action  to  answer  as  to  any  interest  which  they 
might  claim  in  the  property  in  question  and  are  the  active 
appellees  in  this  appeal.  They  also  filed  a  cross-complaint, 
asking  that  title  to  the  property  be  quieted  in  them. 

The  cause  was  tried  by  the  court,  which  rendered  a  gen- 
eral finding,  and  found  for  appellant  as  against  appellee 
Whybrew,  and  rendered  personal  judgment  against  said 
Whybrew,  but  on  the  cross-complaint,  found  that  appellees 
Musselman  and  Musselman  were  the  owners  of  the  prop- 
erty in  question,  free  of  any  claim  of  appellant  under  the 
materialman's  lien  sued  on,  and  rendered  judgment  for  ap- 
pellees. Appellant  accordingly  moved  to  modify  the  court's 
finding  and  judgment  so  as  to  entitle  appellant  to  the  sale 
of  the  building  erected  on  the  real  estate  described  in  the 
complaint.  This  motion  and  the  motion  for  a  new  trial 
were  overruled  and  appellant  now  relies  on  and  urges  error 
in  each  of  such  rulings. 

The  material  facts  in  this  case  are  as  follows :  On  April 
6,  1903,  appellees  Musselman  and  Musselman,  then  owners 
by  entireties  of  the  real  estate  described  in  the  complaint, 
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entered  into  a  contract,  in  the  nature  of  a  title  bond,  with 
appellee  Whybrew,  and  therein  agreed  to  sell  the  real  estate 
to  him,  Whybrew  contracting  to  pay  for  the  same  in  seven 
annual  payments  of  $100  each,  and  to  assume  and  pay  a 
certain  mortgage  thereon.  The  contract  further  provided 
that  should  Whybrew  fail  to  pay  said  mortgage  when  due, 
or  should  he  fail  to  make  any  annual  payment  thereunder 
according  to  the  terms  of  the  contract,  and  said  default 
should  continue  for  twenty  days,  the  vendors  might  take 
possession  of  said  real  estate,  and  all  payments  made  should 
be  considered  as  rent,  and  should  belong  to  vendors,  and 
from  that  time  the  contract  should  be  annulled,  and  the  pur- 
chasers should  have  no  rights  whatever  in  isaid  lands  or  in 
payments  theretofore  made.  The  contract  also  contained 
the  following  provision:  **The  year  he  (Whybrew)  builds 
on  the  place  he  need  not  pay  any  part  of  the  principal,  pro- 
vided said  building  shall  be  worth  $100,  and  shall  pay  the 
interest  due  and  all  the  payments  shall  be  extended  one 
year.'' 

This  contract  was  placed  of  record. 

Whybrew  took  full  possession  of  the  real  estate  under  the 
contract,  and  contiaued  in  possession  thereof  until  Febru- 
ary 24, 1905.  In  the  fall  of  1903  he  built  a  frame  dwelling 
house  on  said  land,  and  used  in  its  construction  the  materials 
sold  to  him  by  appellant.  On  January  2,  1904,  within  the 
time  allowed  by  law,  appellant  filed  notice  of  his  intention 
to  hold  a  lien  on  the  real  estate  and  improvements  for  the 
value  of  the  materials  furnished.  Aside  from  the  initial 
payment  of  $100,  Whybrew  made  no  payments  in  accord- 
ance with  the  terms  of  the  contract,  and  on  February  24, 
1905,  moved  off  of  the  property,  and  surrendered  possession 
to  the  Musselmans.  During  his  occupancy  of  the  property 
he  received  in  rents  and  profits  therefrom,  a  sum  consider- 
ably larger  than  that  which  he  paid  on  the  contract. 

The  motion  to  modify,  on  which  the  error  is  predicated,  is 
not  merely  a  motion  to  modify  the  judgment,  but  is  a  motion 
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to  modify  the  general  finding  and  judgment  so  as  to  show 
certain  enumerated  facts,  as  well  as  additional  provisions  in 
the  judgment  and  decree. 

Whether  the  independent  question  of  error  on  account  of 
a  refusal  of  the  lower  court  to  modify  its  judgment  on  prop- 
er motion  is  before  this  court,  is  open  to  doubt,  but  the  mo- 
tion is  lengthy,  and  a  discussion  of  this  phase  of  the  case  is 
unimportant,  in  view  of  the  conclusion  we  have  reached  on 
the  merits  of  the  case. 

The  complaint  in  this  case  was  in  three  paragraphs.  The 
third  paragraph,  which  sought  the  enforcement  of  the  lien 
as  against  the  building  alone,  was  held  insufficient  as  against 
demurrer.  Appellees  filed  a  cross-complaint,  setting  up  the 
facts  substantially  as  we  have  indicated  them  in  the  state- 
ment of  facts  above.  A  demurrer  to  this  cross-complaint 
was  overruled  by  the  court  below.    Appellant,  in  his 

1.  brief,  urges  neither  the  ruling  on  the  demurrer  to  his 
third  paragraph  of  complaint,  nor  the  ruling  on  the 

demurrer  to  appellees'  cross-complaint,  as  error.    These  as- 
signed errors  are  therefore  waived.    In  this  connec- 

2.  tion  appellees  insist  that  by  waiving  these  assigned 
errors  appellant  has  also  waived  the  error  on  the  mo- 
tion to  modify. 

The  third  paragraph  of  the  complaint,  proceeding  on  the 
theory  of  appellant's  right  to  a  lien  only  on  the  building 
erected  on  appellees'  premises,  presented  the  alleged  error 
relied  on  at  the  point  of  its  origin  in  the  lower  court.  After 
sustaining  the  demurrer  to  this  paragraph,  the  court,  if 
right  in  this  ruling,  properly  overruled  the  motion  to  modi- 
fy the  finding  and  judgment,  the  purpose  of  such  motion 
being  to  have  the  judgment  and  decree  modified  so  as  to 
give  to  appellant  a  lien  on  said  building  and  an  order  of 
sale  of  the  building  to  satisfy  the  same. 

While  the  question  sought  to  be  presented  by  the  motion 
to  modify  might  have  been  more  properly  presented  by  the 
other  rulings,  yet  we  do  not  understand  that  a  waiver  of 
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the  presentation  of  the  other  rulings  necessarily  waives  a 
presentation  of  this  alleged  error,  even  though  the  same 
question  is  attempted  to  be  presented  thereby. 

The  question  we  are  asked  to  determine  is.  Does  a  ma- 
terialman who  furnishes  materials  used  in  a  building  erected 
on  real  estate  by  a  vendee  in  possession  thereof,  under  a  con- 
tract of  purchase,  thereby  obtain  a  lien  on  suck  building  to 
the  extent  of  the  nmterial  furnished  and  used  therein,  as 
against  the  legal  owner  and  vendor  of  such  real  estate,  after 
a  surrender  to  him  of  the  possession  and  rights  of  such  ven- 
dee under  his  contract  of  purchase,  when  such  material  was 
furnished  under  a  contract  with  such  vendee  alone,  such 
vendee  having  made  such  contract  in  his  own  behalf  and 
not  as  the  agent  of  the  vendor? 

The  answer  to  this  question  depends  on  the  construction 
to  be  given  to  our  mechanics'  lien  statutes.  These  sections, 
and  the  parts  of  the  same,  here  involved,  are  as  follows: 
§8295  Bums  1908,  Acts  1899  p.  569.  ''That  contractors, 
sabcontractors,  mechanics,  journeymen,  laborers  and  all  per- 
sons performing  labor  or  furnishing  material  or  machinery 
for  the  erection,  altering,  repairing  or  removing  any  house, 
mill,  •  •  •  may  have  a  lien  separately  or  jointly  upon 
the  house,  mill,  •  •  •  which  they  may  have  erected, 
altered,  repaired  or  removed,  or  for  which  they  may  have 
famished  material  or  machinery  of  any  description,  and 
on  the  interest  of  the  oi^Tier  of  the  lot  or  parcel  of  land  on 
which  it  stands  or  with  which  it  is  connected  to  the  extent 
of  the  value  of  any  labor  done,  material  furnished,  or 
either  •  *  •  "  §8296  Bums  1908,  Acts  1889  p.  259. 
"The  entire  land  upon  which  any  such  building,  erection  or 
other  improvement  is  situated,  including  that  portion  not 
covered  therewith,  shall  be  subject  to  lien  to  the  extent  of  all 
the  right,  title  and  interest  owned  therein  by  the  owner 
thereof,  for  whose  immediate  use  or  benefit  such  labor  was 
done  or  material  furnished ;  and  where  the  owner  has  only  a 
leasehold  interest,  or  the  land  is  incumbered  by  mortgage, 
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the  lien,  so  far  as  concerns  the  buildings  erected  by  said 
lien-holder,  is  not  impaired  by  forfeiture  of  the  lease  for 
rent  or  foreclosure  of  mortgage ;  but  the  same  may  be  sold 
to  satisfy  the  lien  and  removed  within  ninety  days  after 
the  sale  by  the  purchaser." 
The  lien  of  a  mechanic  or  materialman  has  its  existence 
by  virtue  of  statute  alone.    Davis  &  Rankin  Bldg., 

3.  etc.,  Co.  V.  Vice  (1896),  15  Ind.  App.  117,  44  N.  E. 
889;  Clark  v.  Huey  (1895),  12  Ind.  App.  224,  232, 

40  N.  E.  152;  Potter  M fg.  Co.  v.  A.  B.  Meyer  &  Co.  (1909), 
171  Ind.  513,  516,  86  N.  E.  837, 131  Am.  St.  267. 

This  lien  is  in  derogation  of  the  common  law,  and  no  one 

is  allowed  its  benefits  except  those  who  are  embraced  within 

its  provisions,  and,  in  ascertaining  who  such  persons 

4.  are,  the  statute  is  strictly  construed.     Cincinnati, 
etc,  Railroad  v.  Shera  (1905),  36  Ind.  App.  315,  75 

N.  E.  293;  Krotz  v.  A.  R.  Seek  Lumber  Co.  (1905),  34  Ind. 
App.  577,  73  N.  E.  273 ;  Potter  Mfg.  Co.  v.  A.  B.  Meyer  & 
Co.,  supra. 

But  where  it  is  clear  that  one  falls  within  the  protection 

of  the  statute,  then  the  statute  is  liberally  construed  to  the 

end  that  such  mechanic  or  materialman  shall  have  the 

5.  protection  which  the  statute  was  intended  to  give. 
Potter  Mfg.  Co.  v.  A.  B.  Meyer  &  Co.,  supra;  Clark 

V.  Hup.y,  supra. 

We  can  hardly  say  that  we  have  found  a  decision  of  the 
Supreme  Court  or  this  court  exactly  decisive  of  the  question 
here  involved,  and  there  is  much  confusion  in  the  decisions 
of  other  states  on  the  question,  some  of  these  courts  having 
reversed  themselves  one  or  more  times  on  the  question,  nota^ 
bly  the  courts  of  Missouri  and  Massachusetts.  We  cite 
some  of  the  cases  where  this  question  has  been  presented  and 
discussed.  Oalveston  Exhihition  Assn.  v.  Perkins  (1891), 
80  Tex.  62, 15  S.  W.  633 ;  Wagar  v.  Briscoe  (1878),  38  Mich. 
587;  Jossman  v.  Rice  (1899),  121  Mich.  270,  80  N.  W.  25, 
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80  AnL  St  493;  Hayes  v.  Fessenden  (1870),  106  Mass.  228; 
Forbes  v.  Mosquito  Fleet  Yacht  Club  (1900),  175  Mass.  432, 
436,  56  N.  B.  615;  Bees  v.  Ludington  (1860),  13  Wis.  276, 
80  Am.  Dec  741;  Jessup  v.  Stone  (1861),  13  Wis.  521; 
Skapleigh  v.  Hull  (1895),  21  Colo.  419,  41  Pac.  1108;  Mc- 
Oreary  v.  Osborne  (1858),  9  CaL  119;  J  odd  v.  Duncan 
(1880),  9  Mo.  App.  417 ;  Sawyer-Austin  Lumber  Co.  v.  Clark 
(1899),  82  Mo.  App.  225 ;  Banson  v.  Sheehan  (1883),  78  Mo. 
668;  Kansas  City  Hotel  Co.  v.  Sauer  (1877),  65  Mo.  279; 
Mayes  v.  Murphy  (1902),  93  Mo.  App.  37 ;  Pickens  v.  Plaits- 
mouth  Investment  Co.  (1893),  37  Neb.  272,  55  N.  W.  947; 
Pinkerton  v.  Le  Beau  (1893),  3  S.  D.  440,  54  N.  W.  97; 
Ah  Louis  V.  Harwood  (1903),  140  Cal.  500,  74  Pac.  41 ;  Jop- 
lin  Supply  Co.  v.  West  (1910),  149  Mo.  App.  78,  130  S. 
W.  156. 

For  a  summary  of  the  holding  of  the  court  in  some  of  the 
eases,  supra,  see  note  to  case  of  Zabriskie  v.  Greater  Am. 
Expo.  Co.  (1903),  62  L.  R.  A.  369. 

We  think  the  weight  of  authority  in  other  jurisdictions, 
having  mechanics'  lien  statutes  similar  to  ours,  is  against  ap- 
pellant's contention.     But,  independent  of  the  au- 

6.  thorities  of  other  jurisdictions,  we  feel  that  while  as 
above  stated,  the  courts  of  this  State  have  not  in  any 

particular  case  decided  the  exact  question  here  presented, 
yet  the  decisions  of  the  Supreme  Court  and  this  court  on 
analogous  and  similar  questions,  when  considered  together, 
in  effect  settle  the  question  against  appellant's  contention. 
In  construing  §8295,  supra,  both  of  said  courts  have  held 
Ihat  in  order  that  the  lien  might  attach  to  property  for  ma- 
terial used  in  a  building  erected  thereon,  it  was  nec- 

7.  essary  that  such  material  should  be  furnished  by  the 
authority  and  direction  of  the  owner,  and  that  some- 
thing more  than  mere  inactive  consent  on  the  part  of  such 
owner  was  necessary  in  order  that  such  lien  might  be  ac- 
quired against  him.    Clark  v.  Huey,  supra;  Neeley  v.  Sea^ 
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right  (1888),  113  IncL  316,  318,  15  N.  E.  598;  Foster  Lum- 
ber Co.  V.  Sigma  Chi  Chapter  House  (1912),  49  Ind.  App. 
528,  97  N.  E.  801,  802. 

It  has  been  held  that  where  a  person  is  in  possession  of 

re^l  estate  under  a  contract  of  purchase  and  title  bond,  he 

could  not  defeat  or  cloud  the  vendor's  title  by  suf- 

6.  fering  a  mechanic's  lien  to  be  filed  against  the  real 
estate  for  improvements  made  thereon.  People* s  8av., 
etc.,  Assn.  v.  Spears  (1888),  115  Ind.  297,  17  N.  E.  570; 
Rusche  V.  Pittman  (1904),  34  Ind.  App.  159,  72  N.  E.  473. 

The  fact  that  ''the  purchaser  in  possession  under  a  con- 
tract of  purchase  made  improvements  or  repairs  with  the 
knowledge  and  consent  of  the  vendor,  did  not  estop  the  lat- 
ter to  assert  its  prior  title.  Something  more  than  mere  in- 
active consent  is  necessary  in  order  that  a  lien  may  be  ac- 
quired against  the  owner  of  property.'*  People's  Sav.,  etc., 
Assn.  V.  Spears,  supra.    See,  also,  Neeley  v.  Searight,  supra. 

In  discussing  §8296,  supra,  and  its  application  to  a 
contract  similar  to  that  here  involved,  this  court  in  the  case 
of  Davis  V.  Elliott  (1893),  7  Ind.  App.  246,  248,  34  N.  E. 
591,  said:  ''Counsel  for  appellants,  however,  insist  that  by 
this  statute  the  law  has  been  changed,  and  that  they  are  en- 
titled to  a  lien  against  the  buildings,  although  not  against 
the  land.  They  urge  that  they  can  see  no  reason  why  the 
legislature  should  give  the  mechanic  a  lien  on  the  buildings 
as  against  a  prior  mortgagee  or  a  lessor  by  an  ordinary 
lease,  and  not  as  against  the  vendor  by  executory  contract 
While  this  proposition  might  well  be  answered  in  the  af- 
firmative, still  the  rights  of  parties  are  to  be  determined 
not  by  what  the  legislature  might  well  have  done,  but  by 
what  it  has  actually  done.  It  is  ai^ued  that  the  term 
'leasehold',  as  used  in  this  statute,  'should  be  so  construed 
by  this  court  as  to  include  cases  like  the  one  in  question, 
construing  the  word  to  have  a  broad  enough  significance  to 
cover  a^y  case  where  the  party  was  in  lawful  possession  of 
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the  real  estate  under  a  contract  for  the  sale  of  land  or 
otherwise.*  No  authority  is  cited  in  support  of  this  propo- 
sition. Nor  do  we  deem  the  court  justified  in  giving  to  the 
term  ^leasehold'  such  a  broad  interpretation.  To  do  so 
would  be  doing  the  extremest  violence  to  the  provisions  of 
the  statute.  It  is  the  province  of  the  legislature  and  not  of 
the  court  to  define  the  cases  in  which  a  first  lien  shall  at- 
tach to  the  buildings.  This  the  legislature  has  done  in  lan- 
guage plain  and  unambiguous,  leaving  no  room  for  judicial 
construction.  The  word  used  is  one  in  common  use,  the 
meaning  of  which  is  generally  understood  both  by  mem- 
bers of  the  legal  profession  and  others.  The  right  created 
by  the  contract  in  this  case  is  entirely  destitute  of  any  char- 
acteristic feature  of  a  leasehold  interest.  It  is  simply  an 
executory  contract  of  purchase  and  sale :  Only  this  and  noth- 
ing more. ' ' 

These  authorities  sustain  the  ruling  of  the  court  below 
on  appellant's  motion  to  modify  the  judgment. 

Appellant  next  insists  that  the  decision  of  the  court  was 
contrary  to  law  and  not  sustained  by  the  evidence.  What 
we  have  said  on  the  other  branch  of  the  case  would  prevent 
a  reversal  of  the  judgment  on  either  of  these  grounds. 

Judgment  affirmed. 

Note. — ^Reported  in  98  N.  B.  450.  See,  also,  mider  (1)  2  Cyc. 
1014;  (3)  27  Qjrc.  18;  (4)  27  Qyc.  82;  (5)  27  Cyc.  20;  (6;  7)  27 
Cyc.  59,  00.  For  a  discussion  of  mechanics'  liens  on  buildings  or 
Improvements  as  distinct  from  the  land  on  which  it  is  located, 
see  2  Ann.  Gas.  689.  As  to  the  existence  and  extent  of  mechanics' 
liens  at  common  law,  see  35  Am.  Rep.  362.  As  to  the  estate  of 
lessee  covered  by  a  mechanic's  lien,  see  45  Am.  Dec.  678. 


396  APPELLATE  COURT  OP  INDIANA, 

High  Wheel  Auto,  etc.,  Ga  v.  Journal  Go. — 00  Ind.  App.  896L 


High  Wheel  Aitto  Parts  Company  et  al.  v. 
Journal  Company  op  Troy. 

[No.  7,605.    rUed  May  14,  1912.1 

1.  CoNXBACTS.  —  Mutuality.  —**Un(lateral  Contract.*' —  The  term 
''unilateral  contract"  is  a  legal  solecism  that  has  come  into  uae 
as  expressing  the  idea  of  a  contract  lacking  in  mutuality,    p.  396. 

2.  CoNi-BACTS. — Acceptance, — Mutuality. — Where  a  contract  or 
order  Is  signed  hy  one  of  the  contracting  parties,  and  accepted 
by  the  other,  and  affirmative  acts  constituting  the  consideration 
done  by  the  latter,  the  party  signing  cannot  assert  a  want  of 
mutuality  in  the  instrument    p.  S98. 

3.  Customs  and  Usages. — Operation. — Construction  of  Contract. — 
A  custom  or  usage  long  continued  and  uniform,  generally  known 
and  acquiesced  in,  may  be  shown  in  a  premier  case,  where  there 
is  doubt  in  construing  a  contract  or  in  ascertaining  the  manner 
of  discharging  some  duty.    p.  399. 

4.  Customs  and  Usages. — Customs  Relating  to  Matters  of  Law. — 
Proof  of  a  custom  will  not  be  received  when  In  conflict  with  well 
settled  rules  of  law.    p.  399. 

5.  Customs  and  Usages. — Operation. — Unambiguous  Contract. — 
Anstver. — In  an  action  on  a  contract  for  space  at  an  exhibition, 
where  the  contract  contained  a  direct  and  positive  promise  to 
pay  an  amount  certain  at  a  time  certain  without  conditions  or 
qualifications,  an  answer  alleging  certain  customs  of  the  trade, 
exempting  defendants  from  the  obligation  to  pay  for  such  space, 
was  insufficient,  since  the  parties  had  a  right  to  contract  against 
custom  and  the  contract  was  not  open  to  construction  or  ex- 
planation,   p.  400. 

Prom  Delaware  Circtiit  Court,  Joseph  O.  Leffler,  Judge. 

Action  by  the  Journal  Company  of  Troy  against  the  High 
Wheel  Auto  Parts  Company  and  another.  Prom  a  judg- 
ment for  plaintiff,  the  defendants  appeal.    Affirmed. 

Oeorge  H.  Koons  and  Oeorge  H.  Koans,  Jr.,  for  appel- 
lants. 

John  W.  Ryan  and  Thomas  L.  Ryan,  for  appellee. 

Adams,  J.— During  the  week  of  October  5-10,  1908,  ap- 
pellee managed  an  automobile  exhibit  at  Grand  Central 
Palace,  New  York.    Appellant,  High  Wheel  Auto  Parts  Com- 
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panjy  was  a  manufacturer  of  automobiles,  and  desired  to 
make  a  display  at  tUs  exhibition.  On  August  8,  1908, 
appellants  sent  the  following  order  to  appellee : 

"Muneie,  Ind.,  Aug.  8,  1908. 
Journal  Company  of  Troy, 
Troy,  N.  Y. 

Gentlemen: — ^You  will  please  reserve  for  us  234 
square  feet  of  space  in  44th  St.>  Section  Main  Exhibit 
floor,  as  per  diagram  below,  for  which  we  agree  to  pay 
you  at  the  rate  of  One  Dollar  ($1.00)  per  square  foot, 
total  $234.00. 

TERMS — 25  per  cent  to  accompany  signed  contract ; 
balance  on  Saturday,  August  1,  1908.  The  rules  and 
regulations  printed  on  the  last  page  of  this  contract 
form  a  part  thereof. 

9  ft.  front,  HIGH  WHEEL  AUTO  PARTS  CO., 

26  '*  deep  H.  L.  Warner,  Mgr." 

This  order  is  made  a  part  of  the  complaint,  and  it  is 
averred  that  on  receipt  thereof  appellee  at  once  set  apart 
the  space  in  the  exhibition  building  numbered  and  described 
in  the  contract,  and  held  the  same  for  appellants,  unoccupied 
and  unused  by  any  other  exhibitor  during  the  exhibition. 

It  is  also  averred  that  twenty-five  per  cent  of  the  contract 
price  accompanied  the  order;  that  appellants  have  failed  and 
refused  to  pay  the  balance,  after  demand,  and  that  the  sum 
of  $177  is  due  and  wholly  unpaid. 

The  rules  and  regulations  printed  on  the  back  of  the  order 
are  also  set  ouf  as  a  part  of  the  complaint,  but  as  these  rules 
are  long,  and  relate  only  to  the  rights  and  duties  of  exhib- 
itors, and  are  wholly  foreign  to  the  contract  sued  on,  it  is 
unnecessary  to  set  them  out  in  this  opinion. 

A  demurrer  to  the  complaint  was  overruled,  and  appel- 
lants filed  three  paragraphs  of  special  answer,  to  which  the 
court  sustained  a  demurrer,  and  this  ruling  constitutes  the 
error  relied  on  for  reversal. 

These  paragraphs  of  answer  allege  that  at  the  time  of 
execution  of  the  order  sued  on,  there  was  an  established  and 
uniform  custom  of  the  business  and  trade  in  which  said 
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transaction  was  had,  that  in  the  event  the  contractoi  for 
space  could  not,  for  anj  cause,  attend  such  exhibition,  and 
use  and  occupy  the  space  subscribed  for,  that  upon  notifica- 
tion such  space  would  be  surrendered,  and  the  cash  pay- 
ment retained  by  the  manager  of  the  exhibition  in  full  settle- 
ment of  all  liability  of  the  subscriber ;  that  such  custom  was 
uniform,  and  well  known  to  the  parties,  and  was  well  under- 
stood by  them  at  the  time  of  the  execution  of  the  order. 

It  is  also  averred  that  on  account  of  illness  in  the  family 
of  appellant  Warner,  it  was  impossible  for  appellants  to 
arrange  to  attend  the  exhibition,  and  use  the  space  sab- 
scribed  for;  that  about  September  21,  1908,  appellants  no- 
tified appellee  that  on  account  of  such  illness  in  the  family 
of  appellant  Warner,  appellants  would  not  be  able  to  attend 
such  exhibition  and  occupy  the  space  subscribed  for,  and 
duly  surrendered  all  claim  to  the  same;  that  appellee  "met 
such  surrender  by  assuring  the  defendants  that  plaintiff 
would  do  its  best  to  sell  said  space,  stating  that  no  man 
could  do  better  than  his  best,  and  claiming  that  if  it  could 
not  sell  said  space,  it  would  hold  defendants  for  the  pay- 
ment therefor.''  Appellants  replied  to  appellee,  that  they 
would  lose  what  they  had  already  paid,  but  would  not  pay 
for  space  which  they  would  not  use. 

The  points  urged  by  appellants  are  (1)  that  the  contract 
sued  on  is  unilateral,  and  the  complaint  does  not  show  an 
enforceable  obligation;  and  (2)  that  the  usage  set  up  in  the 
answers  became  a  part  of  the  contract,  and  proof  of  the 
same  would  defeat  a  recovery  in  this  case. 

A  unilateral  contract  is  a  legal  solecism.    There  is  no  such 

thing  as  a  one-sided  contract.    The  term,  however,  has  found 

a  place  in  the  books,  as  expressing  the  idea  of  a  con- 

1.  tract  lacking  in  mutuality.  The  order  sued  on  in 
this  action  was  primarily  unilateral,  but  on  accept- 
ance by  appellee  it  became  binding  on  the  parties, 

2.  and,  on  performance,  either  might  enforce  it.  It  is  a 
rule  so  well  settled  as  to  be  almost  elemental,  that 
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where  a  contract  or  order  is  signed  by  one  of  the  contracting 
parties,  and  accepted  by  the  other,  and  affirmative  acts  con- 
stituting the  consideration  done  by  the  latter,  the  party  sign- 
ing cannot  assert  a  want  of  mutuality  in  the  instrument. 
Street  v.  Chapman  (1867),  29  Ind.  142,  152;  Fairbanks  v. 
Meyers  (1884) ,  98  Ind.  92,  97 ;  Chicago,  etc.,  R.  Co.  v.  Derkes 
(1885),  103  Ind.  520,  523,  3  N.  E.  2S9;  Brown  v.  Russell  & 
Co.  (1886),  105  Ind.  46,  53,  4  N.  E.  428;  American  Quarries 
Co.  V.  Lay  (1906),  37  Ind.  App.  386,  390,  73  N.  E.  608. 

Appellants  seem  to  rely  on  their  answers  setting  up  a  cus- 
tom of  the  business  in  which  the  transaction  was  had,  as  a 
bar  to  appellee's  right  to  recover.    A  custom  or  usage  long 
continued   and  uniform,   generally   known  and  ac- 

3.  quiesced  in,  may  be  shown  in  a  proper  case,  where 
there  is  doubt  in  construing  a  contract  or  in  ascer- 
taining the  manner  of  discharging  some  duty.  Momingstar 
V.  Cunningham  (1887),  110  Ind.  328,  333,  335,  11  N.  E. 
593,  59  Am.  Rep.  211;  Bastetter  v.  Beynolds  (1903),  160 
Ind.  133,  136,  66  N.  E.  612;  Leiter  v.  Emmons  (1898),  20 
Ind.  App.  22,  25,  50  N.  E.  40;  Louisville-Cincinnati  Packet 
Co.  V.  Bogers  (1898),  20  Ind.  App.  549,  599,  49  N.  E.  970; 
Everitt  v.  Indiana  Paper  Co.  (1900),  25  Ind.  App.  287,  290, 

57  N.  E.  281. 

But  the  custom  relied  on  must  pertain  exclusively  to  mat- 
ters of  fact,  and  not  to  matters  of  law,  or  supposed  applica- 
tions of  the  law.     A  custom  cannot  contradict  the 

4.  plain  and  unambiguous  terms  of  a  contract  or  con- 
trol its  legal  effect.    It  follows,  therefore,  that  proof 

of  a  custom  will  not  be  received  when  in  conflict  with  well- 
settled  rules  of  law.    Cox  v.  O'Biley  (1853) ,  4  Ind.  368,  373, 

58  Am.  Dec.  633;  Atkinson  v.  Allen  (1868),  29  Ind.  375, 
377;  Bafert  v.  Scroggins  (1872),  40  Ind.  195,  196;  Sohn  v. 
Jervis  (1885),  101  Ind.  578,  581;  Bauer  v.  Samson  Lodge, 
etc.  (1885),  102  Ind.  262,  271,  1  N.  E.  571;  Momingstar  v. 
Cunningham,  supra;  Scott  v.  Hartley  (1891),  126  Ind.  239, 
247,  25  N.  E.  826;  Brown  v.  Foster  (1873),  113  Mass.  136, 
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18  Am.  Bep.  463;  Hopper  v.  Sage  (1889),  112  N.  T.  530,  20 
N.  E.  350,  8  Am.  St.  771. 

The  order  and  contract  sued  on  in  this  action  is  not  indefi- 
nite or  ambiguous.  It  is  a  direct  and  positive  promise  to 
pay  an  amount  certain  at  a  time  certain,  without 

5.  conditions  or  qualifications.  The  final  payment  was 
to  be  made  at  a  time  antedating  the  order,  and  Uie 
whole  amount  was  therefore  due  on  the  execution  of  the 
same.  Parties  have  a  right  to  contract  against  custom,  and 
where  the  contract  is  not  open  to  construction  or  explana^- 
tion,  proof  of  a  custom  nullifying  it  will  not  be  received. 

The  judgment  is  affirmed. 

Note.— Reported  In  98  N.  E.  442.  See,  also,  under  (1)  9  Cyc. 
244;  (2)  9  Cya  327;  (3)  12  Cyc.  1081;  (4)  12  Oyc.  1053;  (5)  12 
Cyc.  1091.  As  to  mutuality  of  contracts,  see  53  Am.  Dec.  373.  As 
to  the  admissibility  of  evidence  of  a  usage  at  variance  with  the 
express  terms  of  a  contract,  see  18  Am.  Rep.  205.  As  to  the  ad- 
missibility of  evidence  of  custom  to  create  an  exception  to  written 
contract,  see  3  L.  R.  A.  (N.  S.)  248. 


Cooper  v.  Haseltine  et  al. 

[No.  7,563.    Filed  May  15,  1912.] 

1.  Husband  and  Wdx. — Purchaser  by  Wife. — LiahaUy  of  Bub- 
hand, — ^The  liability  of  the  husband  at  common  law  on  c(mtracts 
made  by  the  wife  for  articles  suitable  to  her  station  in  life,  rests 
on  the  principle  of  the  wife's  agency,    p^  406w 

2.  Husband  and  Wihe. — Purchases  hy  Wife, — Liability  of  Hus- 
band.— Agency. — Question  of  Fact. — Where  goods  purchased  by 
a  wife  are  the  bare  necessities  of  life,  the  hn8band*s  liability 
therefor  is  absolnte,  but  for  other  articles  it  Is  a  question  of 
fact  whether,  under  all  the  circumstances,  there  was  an  author- 
ity, express  or  implied,  for  the  wife  to  purchase  the  artldes 
as  her  husband's  agent,  or,  if  purchased  without  authority, 
whether  he  subsequently  ratified  the  same.    p.  406. 

3.  Husband  and  Wife. — Purchases  by  Wifc^Agency. — Cohabita- 
tion.— Cohabitation  famishes  merely  a  strong  presumption  of  the 
wife's  authority  to  make  purchases  as  the  agent  of  her  husband, 
p.  407. 
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4.  HnsRAND  AND  WiFE. — Purckuses  hy  Wife. — Ratification, — ^The 
hustmnd's  ratification  of  an  nnautborbsed  purchase  made  by  the 
wife  may  be  shown  by  the  fact  that  the  wife^  in  the  husband's 
presence,  wears  the  articles  purchased  and  he  does  not  object 
p.  407. 

5.  HnsBAivD  AND  WiFE. — Purchascs  6y  Wife. — Agency. — Ratifioa^ 
tion. — Sufficiency  of  the  Evidence. — In  an  action  tor  the  price 
of  jewelry  purchased  by  defendant's  wife,  evidence  showing 
cohabitation  at  the  time  of  the  purchase,  that  the  defendant  liad 
promised  to  purchase  Jewelry  for  his  wife,  and  had  told  her 
that  his  credit  was  good  and  to  get  anything  she  wanted,  that 
when  Informed  by  plaintiff  of  his  wife's  purchase  defendant 
said  that  it  was  all  right,  but  not  to  sell  her  any  more,  and  that 
the  wife  wore  the  articles  in  defendant's  presence  many  times 
without  objection,  was  sufficient  to  show  either  previous  author- 
ity to  the  wife  to  make  the  purchase,  or  defendant's  subsequent 
ratification  thereof,     p.  407. 

6.  Husband  and  Wife. — Purchases  by  Wife. — Necessities. — Ques- 
tion of  Fact. — In  an  action  to  recover  from  the  husband  for  the 
price  of  goods  purchased  by  the  wife,  it  is  a  question  of  fact  as 
to  what  are  the  means  and  station  in  life  of  defendant  and  h^s 
wife,  and  as  to  whether  the  goods  purchased  are  suitable  to  such 
means  and  station,  so  as  to  be  classed  as  necessities  for  which 
the  husband  is  liabla    p.  407. 

7.  Husband  and  Wife. — Action  for  Price  of  Goods  Purchased  hy 
Wife. — Necessities. — Complaint. — Sufficiency. — In  an  action  for 
the  price  of  Jewelry  sold  to  defendant's  wife,  a  paragraph  of 
complaint  allying  that  at  the  time  of  the  purchase  the  defend- 
ant was  wealthy  and  worth  $200,000  or  more,  and  that  to  en- 
able his  wife  to  appear  properly  in  the  society  of  those  with 
whom  she  associated  it  was  necessary  for  her  to  have  and  pur- 
chase a  diamond  stud,  brooch,  watch  and  other  Jewelry  of  the 
value  of  $246,  which  she  purchased  of  the  plaintiff,  was  suffi- 
cient to  cliarge  defendant  with  liability  for  the  amount  of  the 
purchase,  since,  under  modern  conditions,  such  articles  are  suit- 
able to  the  station  in  life  of  a  woman  whose  husband  is  of  the 
financial  and  social  standing  of  defendant,    p.  408. 

8.  Husband  and  'Wife.— Action  for  Price  of  Goods  Purchased  by 
Wife. — Liability  of  Husband.— Complaint.— Averment  as  •to 
Agency. — A  complaint  alleging  that  defendant's  wife  purchased 
on  his  credit  and  in  his  name  articles  necessary  to,  and  In  keep- 
ing with,  her  means  and  station  in  life,  was  sufficient  without  an 
averment  that  the  purchase  was  made  by  her  as  the  agent  of 
her  husband,  as  there  is  a  legal  presumption  of  such  agency, 
p.  400. 

Vol.  50—26 
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0.  Husband  and  Wife. — Action  for  Price  of  Qood9  Purchased  by 
Wife, — Complaint.^Sufflciency, — ^A  complaint  for  the  price  of 
goods  sold  to  defendants  wife  need  not  ieny  tbat  the  wife  has 
otherwise  been  supplied  with  articles  of  the  character  purchased, 
such  fact  being  a  matter  of  defense,    p.  409. 

10.  Husband  and  Wife. — Action  for  Price  of  Goods  Purchased  by 
Wife, — Complaint, — Allegation  as  to  Agency, — An  allegation,  In  a 
complaint  for  the  price  of  goods  sold  to  defendant's  wife,  that 
she  was  the  purchaser  for  her  husband,  is  a  sufficient  averment 
that  she  was  his  authorized  agent  in  maldng  such  purchase,     p.  409. 

From  Howard  Circuit  Court,  Lex  J.  Kirkpatrick,  Judge. 

Action  by  William  Haseltine  and  another  against  William 
Cooper.  From  a  judgment  for  plaintiffs,  the  defendant  ap- 
peals.   Affirmed. 

Joseph  C.  Herron  and  John  W.  Kern,  for  appellant. 
Bell  &  Purdum,  for  appellees. 

Ibach,  p.  J. — This  action  was  brought  by  appellees,  a 
firm  of  jewelers  doing  business  in  the  city  of  Eokomo,  to 
recover  from  appellant  the  sum  of  $275  for  diamonds  and 
other  jewelry  sold  by  them  to  his  wife. 

The  errors  properly  presented  and  not  waived  are  that 
the  second  and  fifth  paragraphs  of  complaint  are  insufficient 
to  withstand  demurrer  for  want  of  facts,  that  the  decision 
of  the  court  is  not  sustained  by  sufficient  evidence,  and  that 
the  decision  is  contrary  to  law. 

The  second  paragraph  of  complaint  alleges  that  during: 
the  month  of  December,  1905,  plaintiffs  sold  and  delivered 
to  defendant  certain  goods,  of  the  value  of  and  for  the  price 
of  $246,  to  wit,  one  diamond  stud  $150;  one  brooch  $1.50, 
one  scarf-pin  $50,  one  watch  $38,  one  watch  fob  $5,  one  food- 
pusher  $1.50,  total  $246;  that  said  goods  were  sold  to  said 
defendant  by  and  through  his  wife,  Jennie  Cooper,  she 
being  the  purchaser  thereof  for  said  defendant,  and  said 
goods,  wares  and  merchandise  being  for  her  use  and  benefit 
as  the  wife  of  said  defendant.  Judgment  for  $275  was  de- 
manded. 

The  fifth  paragraph  alleges  that  during  the  month  of 
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December,  1905,  plaintiffs  were  engaged  in  the  retail  jewelry 
business  in  the  city  of  Kokomo ;  that  is,  th^  were  retailing 
all  sorts  of  jewelry,  diamonds,  watches,  and  in  fact  such 
goods  as  are  usually  kept  by  retail  jewelers ;  that  during  the 
month  of  December,  Jennie  Cooper  was  the  wife  of  defend- 
ant, and  had  been  his  wife  for  a  long  time  prior  thereto; 
that  said  defendant  was  then  and  there  a  person  of  great 
wealth,  having  as  much  as  $200,000  or  more ;  that  to  enable 
his  wife  to  appear  in  society,  and  dress  in  keeping  with  her 
station  in  life,  and  fashionably  dress  herself  and  properly 
appear  with  those  with  whom  she  associated,  it  was  essen- 
tial and  necessary  for  her  to  have  and  purchase  certain 
jewelry,  wares  and  merchandise,  and  that  as  the  wife  of  said 
defendant  and  on  his  credit  and  in  his  name,  she,  said  Jen- 
nie Cooper,  wife  of  defendant,  did  purchase  of  these  plain- 
tifEs,  and  they  did  during  the  month  of  December,  1905,  sell 
and  deliver  to  her,  certain  jewelry  and  wares,  at  and  for 
the  agreed  price  of  $246,  and  of  the  value  of  $246,  all  of 
which  fully  appeared  in  a  bill  of  particulars  filed  with  said 
paragraph  (said  bill  of  particulars  sets  forth  the  same  arti- 
cles described  in  the  second  paragraph) ;  that,  as  alleged, 
said  jewelry  and  merchandise  were  articles  of  wearing  ap- 
parel and  ornaments  for  the  wife  of  said  defendant,  and 
were  wholly  in  keeping  with  her  station  in  life;  that  said 
smn  is  past  due  and  wholly  unpaid,  although  payment 
thereof  has  often  been  demanded  and  refused.  Judgment 
demanded  as  in  second  paragraph. 

There  is  evidence,  which  appellee  urges  is  suflBcient  to 
support  the  verdict,  which  tends  to  show  the  following 
facts:  Doctor  Cooper,  appellant,  who  was  sixty-five  years 
old,  and  had  practiced  medicine  thirty  years  in  Kokomo, 
and  who  was  worth  by  his  own  testimony  from  $75,000  to 
$100,000,  and  Mrs.  Jennie  Story,  a  widow  twenty-seven  years 
old,  at  the  time  employed  as  a  milliner,  were  married  in 
September,  1905.  Mrs.  Story  had  roomed  in  the  doctor's 
house  during  the  lifetime  of  his  former  wife,  of  whom  she 
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waa  a  doee  friend  Before  the  marriage  the  doctor  gave  to 
Mrs.  Stoiy,  as  a  birthday  present,  $100,  and  took  her  driv- 
ing, and  showed  to  her  his  farms,  and  told  heir  he  was  worth 
from  $75,000  to  $100,000,  and  she  could  have  anything  she 
wanted  after  they  were  married.  He  purchased  from  ap- 
pellees, and  gave  to  Mrs.  Story  a  diamond  engagement  ring, 
and  promised  at  the  time  to  buy  her  a  larger  and  better  one 
after  marriage.  He  told  her  he  would  get  her  a  watch  after 
marriage.  The  bridal  couple  went  to  the  Portland  Exposi- 
tion on  a  wedding  journey.  She  was  furnished  after  mar- 
riage with  sufScient  wearing  apparel,  but  no  diamonds,  and 
the  doctor  refused  to  furnish  her  with  more  than  a  small 
amount  of  money,  but  told  her  his  credit  was  good,  and  she 
could  get  anything  she  wanted.  He  paid  bills  for  other 
purchases  she  had  made  on  credit  from  other  merchants. 
Appellees  were  an  established  firm  of  jewelers  in  Eokomo, 
knew  the  doctor  and  his  daughters  and  his  wife.  The  doc- 
tor's married  daughters  went  in  society  where  diamonds 
were  ordinarily  worn,  and  watches  and  diamonds  were  fre- 
quently worn  by  women  moving  in  good  society  in  Kokoraa. 
The  relatives  and  friends  of  appellant,  and-  the  women  with 
whom  he  and  his  wife  associated  during  their  marriage, 
were  accustomed  to  wear  jewelry  of  the  value  and  character 
of  that  purchased  of  appellees,  and  the  doctor's  daughters 
and  the  wives  of  professional  and  business  men  worth  as 
much  as  appellant  were  accustomed  to  wear  such  jewelry, 
and  he  and  his  family  always  moved  in  good  society.  When 
Mrs.  Cooper  purchased  the  goods  from  appellees  she  told 
them  that  the  doctor  had  sent  her  there  to  get  them.  When 
they  sold  the  goods,  appellees  knew  of  no  trouble  between 
the  doctor  and  his  wife.  She  had  the  diamond  stud  reset 
into  a  ring  for  herself  shortly  after  the  purchase.  The  arti- 
cles sold  were  of  the  value  charged  for  them.  She  wore  the 
watch  and  ring  about  the  house  and  in  the  presence  of  her 
husband  a  great  many  times,  and  he  made  no  objection. 
Shortly  after  the  purchase  was  made  the  doctor  told  appel- 
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lees  not  to  sell  anything  more  to  his  wife  on  his  credit,  but 
on  being  told  that  they  had  already  sold  her  a  good  bill, 
said  that  was  all  right,  but  not  to  sell  her  any  more.  About 
the  laat  of  December,  some  two  or  three  weeks  after  the  last 
purchase  of  the  jewelry  in  suit,  the  doctor  instituted  divorce 
proceedings  against  his  wife. 

To  some  of  this  evidence  there  is  contradiction.  It  is 
unquestioned  that  the  doctor  followed  many  practices  of 
simple  living,  that  he  cared  for  and  hitched  up  his  own 
horses,  that  on  returning  from  the  wedding  journey  the 
bridal  couple  commenced  housekeeping  in  the  cottage  which 
had  been  the  doctor's  residence  in  the  lifetime  of  his  former 
wife,  keeping  no  servants,  and  appellant  contends  that  the 
evidence  does  in  no  manner  show  that  the  articles  purchased 
were  such  as  are  essential  and  necessary  to  the  well-being 
of  the  wife  of  appellant,  and  in  nowise  shows  a  legal  liability 
on  the  part  of  appellant  for  the  articles  purchased. 

The  questions  presented  for  decision  are  not  entirely  free 
from  difficulty,  and  in  some  respects  the  authorities  are  in 
conflict,  and  in  confusion.  We  shall  be  guided  by  what  we 
believe  to  be  the  better  rule  as  deduced  from  the  cases,  and 
that  favored  by  the  Indiana  decisions.  What  we  shall  say 
iu  regard  to  the  evidence  will  lai^ely  decide  the  points 
raised  by  the  demurrers  to  the  complaint.  The  question 
involved  is  one  of  agency  primarily,  but  the  ordinary  prin- 
ciples of  the  law  of  agency  are,  in  cases  such  as  the  present, 
complicated  somewhat  by  the  relationship  of  the  parties 
between  whom  the  I'elation  of  principal  and  agent  is  sought 
to  be  established,  and  by  the  character  of  the  contract  entered 
into  by  the  wife. 

In  the  case  of  Litson  v.  Brawn  (1866),  26  Ind.  489,  491, 
the  Supreme  Court  said:  "The  husband  is  bound  to  sup- 
port and  maintain  the  wife,  and  to  furnish  her  with  neces- 
saries, and  during  cohabitation  there  is  a  presumption  of 
law,  arising  from  that  fact,  that  the  husband  assents  to 
contracts  made  by  the  wife  for  the  supply  of  articles  suitable 
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to  their  means  and  station  in  life.  It  is  an  implied  agency, 
arising  from  the  marriage  relation,  during  cohabitation." 
See,  also,  Watta  v.  Moffett  (1895),  12  Ini  App.  399,  40  N. 
E.  533. 

"The  term  'necessaries'  is  not  confined  merely  to  what  is 
requisite  barely  to  support  life,  but  includes  many  of  the 
conveniences  of  refined  society.  It  is  a  relative  term,  which 
must  be  applied  to  the  circumstances  and  conditions  of  the 
parties.  Ornaments  and  superfiuities  of  dress,  such  as  are 
usually  worn  by  those  in  the  parties'  rank  and  station  in 
life,  have  been  classed  among  necessaries,  and  such  we  recog- 
nize the  law  to  be."    Clark  v.  Cox  (1875),  32  Mich.  204. 

"The  term  'necessaries,'  in  its  legal  sense,  as  applied  to 
a  wife,  is  not  confined  to  articles  of  food  and  clothing  re- 
quired to  sustain  life  or  preserve  decency,  but  includes  such 
articles  of  utility,  or  even  ornament,  as  are  suitable  to  main- 
tain the  wife  according  to  the  estate  and  rank  of  her  husr 
band.*'  Bergh  v.  Warner  (1891),  47  Minn.  250,  50  N.  W. 
77,  28  Am.  St.  362. 

The  liability  of  the  husband  at  conmion  law  on  contracts 

made  by  the  wife  for  articles  suitable  to  her  station  in  life, 

rests  on  the  principle  of  the  wife's  agency.    When 

1.  the  goods  purchased  are  the  bare  necessaries  essential 
to  sustain  life,  it  would  seem  that  the  husband  is  abso- 
lutely liable;  for  other  articles,  it  is  a  question  of  fact 
whether,  under  all  the  circumstances,  there  was  an  aiithor- 

ity,  express  or  implied,  for  the  wife  to  purchase  the 

2.  articles  as  her  husband's  agent,  or  whether  if  such 
purchase  was  made  without  authority,  he  subsequently 

ratified  it.  Bergh  v.  Warner,  supra;  Jones  v.  Outman  dk  Co. 
(1898),  88  Md.  355,  41  Atl.  792;  Wanamaker  v.  Weaver 
(1903),  176  N.  Y.  75,  68  N.  E.  135,  65  L.  R.  A.  529,  98  Am. 
St.  621;  McBride  v.  Adams  (1903),  84  N.  Y.  Supp.  1060; 
Ellenborgen  v.  Slocum  (1910),  121  N.  Y.  Supp.  1110,  66 
Misc.  611;  Bennett  v.  Chamberlain  (1852),  5  Harr.  (Del.) 
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391 ;  note  to  Wanamaker  v.  Weaver  (1903),  65  L.  R.  A.  529, 
536;  Schouler,  Husband  and  Wife  §§106,  120. 

Cohabitation  furnishes  merely  a  strong  presumption  of 

this  agency.    Note  to  Wcmamaker  v.  Weaver,  supra,  539. 

The  husband's  subsequent  ratification  is  as  good  as 

3.  previous  authority.    It  has  been  held  that  this  may 
be  shown  if  the  wife  in  the  husband's  presence  wears 

the  articles  purchased,  and  he  does  not  object.    Graham  v. 
ScJdeimer  (1899),  59  N.  Y.  Supp.  689,  28  Misc,  535; 

4.  Ogden  v.  Prentice  (1860),  33  Barb.  160;  Manby  v. 
Scott  (1659),  Sid.,  pt.  1,  p.  109;  Clark  v.  Cox,  supra; 

Bennett  v.  Chamberlain,  supra. 

In  the  present  case,  besides  cohabitation,  there  appears 

abundant  other  evidence  from  which  the  court  might  infer 

the  fact  of  authority.     When  appellant  purchased 

5.  from  appellees  the  diamond  ring  which  he  gave  to 
Mrs.  Story  before  their  marriage,  he  remarked  to  her 

and  to  them  that  he  would  give  her  a  larger  one  when  they 
were  married.  She  had  lost  her  watch,  and  he  told  her  he 
would  get  her  another.  He  told  her  his  credit  was  good,  and 
to  get  anything  she  wanted.  She  told  appellees  when  she 
purchased  the  goods  in  question  that  the  doctor  had  author- 
ized her  to  make  the  purchases,  and  when  he  later  came  into 
the  store  and  told  appellees  to  extend  to  her  no  further 
credit,  and  was  told  that  they  had  already  sold  her  a  good 
bill,  he  said  that  was  all  right,  but  not  to  sell  her  any  more. 
She  wore  the  articles  in  his  presence  many  times  without 
objection.  This  evidence  is  amply  sufficient  to  show  either 
previous  authority  given  by  appellant,  or  subsequent  ratifi- 
cation, or  both. 

Under  the  fifth  paragraph  of  complaint,  the  question 

arises  as  to  whether  the  articles  purchased  were  suitable  to 

the  means  and  station  in  life  of  the  wife.    This  also 

6.  must  be  considered  as  a  question  of  fact,  for  the 
means  and  station  of  the  parties  cannot  otherwise  be 
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ascertained  than  as  a  fact.  Some  authorities  hold  that  it  is 
a  question  of  law  as  to  whether  the  character  of  the  goods 
purchased  is  such  as  to  constitute  them  necessaries,  and  a 
question  of  fact  as  to  whether  the  amounts  purchased  were 
necessary.  The  better  reasoning,  we  believe,  is  that  of  the 
following  cases,  which  hold  that  the  entire  question  as  to 
character  and  amount  is  one  of  relative  fact,  to  be  determined 
from  the  circumstances  of  each  case.  Walling  v.  Hannig 
(1889),  73  Tex.  580,  11  S.  W.  547;  Shelton  v.  HoadUy 
(1843),  15  Conn.  535;  Thorpe  v.  Shapleigk  (1877),  67  Me. 
235;  Bergh  v.  Warner,  supra;  Bennett  v.  Chamberlain, 
supra. 

Under  the  Indiana  rulings,  we  must  hold  it  to  be  a  ques- 
tion of  fact  as  to  what  are  the  means  and  station  in  life  of 
the  parties,  and  as  to  whether  the  goods  purchased  are  suit- 
able to  such  means  and  station.  The  standard  of  living  is 
so  far  advancing,  and  appellant  admits  that  the  standard 
has  advanced  in  Eokomo,  that  we  cannot  restrict  the  mean- 
ing of  the  terms  ^' necessaries, '^  and  '^  articles  suitable  to 
one's  station  in  life,"  to  such  articles  as  they  might  have 
included  some  years  ago.    It  is  a  matter  of  common 

7.  knowledge,  of  which  not  even  courts  can  be  ignorant, 
tliat  persons  of  even  much  smaller  means  than  appel- 
lant are  accustomed  to  provide  their  wives  with  jewelry  such 
as  that  which  is  the  subject  of  this  suit,  and  that  such  arti- 
cles can  certainly  be  said,  under  modem  conditions,  to  be 
suitable  to  the  station  in  life  of  persons  of  the  financial  and 
social  standing  of  appellant.  We  regard  the  all^ations  of 
the  fifth  paragraph  as  sufficient  to  show  that  the  articles 
sold  were  in  keeping  with  the  means  and  station  in  life  of 
the  party  sought  to  be  charged.  The  evidence  is  also  such 
that  the  trial  court  would  have  been  justified  in  finding  for 
appellees  under  the  fifth  paragraph  of  complaint. 

Since  it  is  averred  that  Mrs.  Cooper  as  the  wife  of  defend- 
ant purchased  on  his  credit  and  in  his  name  articles  neces- 
sary to  and  in  keeping  with,  her  means  and  station  in  life, 
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no  further  averment  of  agency  is  needed  in  the  fifth 

8.  paragraph,  for  there  is  a  legal  presumption  of  the 
agency  of  the  wife  to  purchase  such  articles. 

The  husband  may  rebut  this  presumption  by  showing  that 
his  wife  has  been  supplied  with  articles  of  the  character  fur- 
nished, but  such  is  matter  of  defense,  and  need  not 

9.  be    negatived   in   the   complaint.    Baker   v.    Carter 
(1890),  83  Me.  132,  21  Atl.  834,  23  Am.  St.  764; 

Clark  V.  Cox,  supra;  Ellenborgen  v.  Slocum,  supra;  Wana- 

maker  v.  Weaver,  supra;  Schouler,  Husband  and  Wife  §107. 

The  second  paragraph  of  complaint  is  sufficient 

10.  against  the  objections  urged,  since  the  averment  that 
the  wife  was  the  purchaser  for  the  husband  can  only 

be  construed  to  mean  that  she  was  his  authorized  agent. 
No  error  appearing,  the  judgment  is  affirmed. 

Nora. — K^wrted  In  98  N.  B,  437.  See,  also,  under  (1)  21  Cyc. 
1216,  1217;  (2)  21  Cya  1234;  (3)  21  Cyc  1218;  (4,  5)  21  Cyc. 
1228;  (6)  21  Cyc.  1220;  (7)  21  Cyc.  1561;  (8,  10)  21  Cyc.  1559, 
1561 ;  (9)  21  Cyc.  1561.  As  to  the  wife  as  the  husband's  agent,  see 
98  Am.  St  628.  As  to  what  are  necessaries  for  which  a  man 
must  pay  if  bought  by  his  wife,  see  93  Am.  St  641.  As  to  the  hus- 
band's liability  for  necessaries  furnished  wife  while  living  with 
him,  see  65  L.  B.  A.  529. 


Carson  v.  Hanawalt. 

[No.  7,678.    Plied  May  16,  1912.] 

1.  Conversion. —  Complaint. —  Allegations.  —  Sufficiency, —  A  com- 
plaint for  conversion  directly  alleging  that  plaintiff  is  the  owner 
and  was  in  possession  of  the  chattels  in  question  at  the  time  of 
their  conversion,  is  sufficient  as  to  such  allegations,    p.  412. 

2.  CoNVEBSioN. — Complaint, — Allegation  as  to  Damage. — Suffl- 
dency. — In  a  complaint  for  conversion,  an  allegation  that  the 
property  converted  was  of  the  value  of  $314.33,  taken  in  connec- 
tion with  the  allegations  as  to  ownership,  jsossesslon  and  conver- 
sion, was  sufficient  as  an  allegation  showing  damage  In  the 
amount  of  the  value  of  the  property,    p.  412. 

3.  Conversion. — Drain  Tile. — Oionership. — Complaint. — Allegation 
of  Specific  Facts. — ^Where  a  complaint  for  the  conversion  of 
drain  tile  alleged  fa^  showing  that  such  tile  were  a  portion  of 
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a  tile  ditch  constmcted  by  the  board  of  county  commisstoners  for 
the  drainage  of  plaintiff's  land  and  other  lands  assessed  to  pay 
for  its  construction,  that  defendant,  having  a  ccxitract  to  con- 
struct a  new  drainage  ditch  along  the  line  of  the  old  one,  entered 
on  plaintiff's  land  and  toolc  therefrom  the  tile  from  the  old  ditch, 
against  plalntifTs  protest,  and  converted  them  to  his  own  use, 
and  that  defendant  had  no  title  or  interest  in  the  tile  whatever, 
such  allej^ntlons  showed  plaintiff  to  have  a  positive  interest  in 
the  property  converted,  and  while  It  may  have  been  special  or 
qoalifled,  it  was  such  an  interest  as  could  be  destroyed  by  the 
wrongful  act  of  defendant,  and  sufficient  to  sustain  an  allegation 
of  ownership,    p.  412. 

4.  Pleading. — Complaint, — Demurrer. — Adtnissiona. — ^For  tbe  pur- 
poses of  a  demurrer,  the  allegations  of  the  complaint  mast  be 
taken  as  true.    p.  413. 

C.  CoNMSBSioN. — Otcnership  of  Property  Converted. — Tenants  in 
Common. — Right  to  Maintain  Action. — ^In  a  complaint  for  the 
conversion  of  drain  tile,  where  it  was  shown  that  at  the  time  of 
the  conversion  plaintiff  was  in  possession  of  the  tile  and  had  an 
interest  therein,  It  was  of  no  consequence  whether  her  interest 
was  that  of  complete  ownership,  or  that  of  a  tenant  in  common 
with  other  land  owners  whose  lands  had  been  assessed  for  the 
payment  of  the  ditch  from  which  the  tile  had  been  taken,  for  in 
either  event  defendant's  wrongful  appropriation  thereof  to  his 
own  use  entitled  the  plaintiff  to  maintain  the  action,    p.  413. 

6.  Con\T!:rsion. — Ownerahip  of  Property. — Defense. — ^The  fact  that 
property  l)elon^ed  to  plaintiff  and  others  cannot  be  used  by  a 
stranger  as  a  defense  in  an  action  against  him  for  conversion, 
p.  413. 

7.  Conversion. — Actions. — Otcnership. — Possession. — ^The  plaintiff 
in  nn  notion  for  conversion  must  have  a  right  of  property,  either 
{general  or  special,  and  possession,  or  the  right  of  immediate  pos- 
session at  the  time  of  conversion,    p.  414. 

8.  CoNVEBSioN. — Action  hy  Tenant  in  Common. — Damages. — ^In  an 
action  for  conversion,  a  plaintiff  who  is  the  owner  as  a  tenant  in 
common,  is  entitled  to  damages,  as  against  a  stranger,  in  the  full 
value  of  the  property  converted,  holding  the  surplus  in  excess  of 
his  interest  as  a  trustee  for  the  other  owners,    p.  414. 

From  White  Circuit  Court ;  James  P.  Wason,  Judge. 

Action  by  Wilda  M.  Carson  against  Milton  Joseph  Hana- 
walt.  From  a  judgment  for  defendant,  the  plaintiff  appeals. 
Reversed, 

Truman  F.  Palmer  and  Benjamin  F.  Carr,  for  appellant. 
Spencer  &  Hamelle  and  Clarence  Conger,  for  appellee. 
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Mtebs^  J. — On  November  22,  1909,  appellant  commenced 
this  action  agwist  appellee,  cbarging  the  latter  with  the 
conversion  of  certain  drain  tile. 

A  demnrrer  for  want  of  facts  was  sustained  to  the  com- 
plaint, and  appellant  refusing  to  plead  further,  judgment 
was  rendered  against  her,  and  in  favor  of  appellee.  The 
sufficiency  of  the  complaint  to  withstand  the  demurrer  is 
the  question  presented. 

From  the  complaint  it  appears,  among  other  things,  that 
appellant  was  for  many  years  the  owner  and  in  possession  of 
certain  described  real  estate  in  White  county,  Indiana,  and 
on  which,  for  several  years,  there  existed  a  tile  ditch,  regu- 
larly established  and  constructed  by  the  board  of  commis- 
sioners of  said  county  xmder  the  drainage  law  then  in  force, 
for  the  purpose  of  draining  said  land  and  other  lands  as- 
sessed to  pay  for  its  construction.    In  the  year  1909,  said 
board  of  commissioners,  pursuant  to  the  drainage  law  in 
force  April  10,  1907,  established  and  ordered  constructed 
over  appellant's  said  land,  and  along  the  line  of  the  afore- 
said tile  ditch,  a  new  ditch,  for  the  construction  of  which 
the  contract  was  awarded  to  appellee ;  that  appellee,  in  the 
performance  of  said  contract,  entered  on  the  land  of  appel- 
lant, excavated  and  removed  the  soil  and  tile  along  the  line 
of  the  old  ditch  to  the  land  of  appellant  bordering  on  the 
new  ditch,  where  the  tile  remained  for  several  days,  as  a 
part  of  such  excavation;  that  while  the  tile  so  remained, 
appellant  informed  appellee  that  she  was  the  owner  of  them, 
that  they  were  in  her  possession,  and  forbid  him  removing 
them  from  her  land,  but  appellee,  disregarding  appellant's 
warning,  without  any  right  or  title  thereto,  removed  said  tile 
from  her  said  land,  and  out  of  her  possession,  and  wrong- 
fully converted  them  to  his  own  use;  that  the  old  tile  were 
not  taken  into  account  by  the  drainage  commissioners,  nor 
mentioned  in  the  plans  and  specifications  for  the  new  ditch, 
neither  were  they  considered  in  the  contract  with  appellee, 
nor  used  in  the  new  construction;  that  appellant  was  the 
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owner  of  and  entitled  to  the  poflBeasion  of  said  tile,  which 
were  of  the  value  of  $314.33  at  the  time  of  their  conversion 
by  appellee.  Appellant's  demand  on  appellee  for  a  return 
of  the  tile,  and  possession  of  the  same,  was  refused,  and  her 
title  to,  interest  in  and  right  of  possession  denied. 

This  action  is  for  conversion — ^trover  at  common  law — ^and 

as  the  complaint  directly  alleges  that  appellant  is  the  owner 

and  was  in  possession  of  the  chattels  in  question  at 

1.  the  time  of  their  conversion  by  appellee,  in  this  re- 
spect it  states  a  cause  of  action.     Swope  v.  PaiU 

(1892),  4  Ind.  App.  463,  31  N.  E.  42;  Easter  v.  Fleming 

(1881),  78  Ind.  116;  Day  v.  Watts  (1884),  92  Ind.  442. 

The  additional  allegation  showing  that  appellant  was 

2.  damaged  by  the  alleged  conversion  is  not  as  perfect 
as  good  pleading  would  seem  to  require,  yet  it  does 

appear  that  the  property  converted  was  of  the  value  of 
$314.33.  This  allegation,  in  connection  with  the  allegations 
of  ownership,  possession  and  conversion,  has  been  held  suffi- 
cient as  an  allegation  showing  damage  in  the  amount  of  the 
value  of  the  property.  Byan  v.  Hurley  (1889),  119  Ind.  115, 
21  N.  E.  463.    Therefore  the  complaint  in  this  case 

3.  must  be  held  sufficient,  unless  it  can  be  said  that  the 
specific  facts  alleged  overcome  the  general  allegations 

to  which  we  have  referred.  If  the  specific  f actef  as  to  owner- 
ship are  influential,  and  their  full  import  be  conceded,  and 
they  be  construed  most  strongly  against  the  pleader,  still 
appellant  is  shown  to  have  a  positive  interest,  and  while  it 
may  have  been  special  or  qualified,  yet  it  was  such  an  interest 
in  the  tile  as  could  be  destroyed  by  the  wrongful  act  of 
appellee,  and  sufficient  to  sustain  an  allegation  of  own^nship. 
Day  V.  Waits,  supra. 

In  this  case  the  tile  in  question  were  originally  paid  for  out 
of  the  fund  derived  from  assessments  levied  on  the  land  of 
appellant,  and  other  lands  benefited  by  the  improvement 
then  made.  The  construction  of  the  new  ditch,  under  the 
facts  disclosed,  must  be  regarded  as  an  abandonment  of  the 
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old  one,  and  whatever  may  have  been  the  character  of  the 
tile,  whether  real  estate  or  personal  property,  while  in  the 
ground,  it  is  certain  that  after  they  were  taken  out  of  the 
old  ditch  th^y  were  personal  property.  In  this  connection 
we  may  say,  there  are  no  facts  which  will  serve  to  give 
appeUee  any  title  or  interest  in  the  tile  whatever.  His  con- 
tract provided  that  he  should  construct  a  ditch  located  along 
the  line  of  the  one  from  which  the  tile  in  question  were 
r^noved,  according  to  certain  plans  and  specifications,  for 
a  specified  sum  of  money.    Such  are  the  allegations 

4.  of  the  complaint,  and  for  the  purposes  of  the  de- 
murrer they  must  be  taken  as  true.    As  to  appellant, 

she  had  an  interest  in  the  tile,  and  whether  that  interest 

extended  to  complete  ownership,  or  as  a  tenant  in  common 

with  the  other  landowners  whose  lands  had  been  as- 

5.  sessed  to  pay  for  the  same,  is  not  important,  for  the 
reason  that  the  tile,  in  or  out  of  the  ditch,  were  on 

her  land,  and  in  her  possession  as  fully  as  the  excavated  soil 
left  there  from  the  new  construction.  If  she  were  the  owner 
of  the  tile  as  alleged,  and  such  tile  being  in  her  possession,  the 
wrongful  appropriation  and  conversion  by  appellee  to  his 
own  use  of  such  tile  would  amount  to  actionable  conversion, 
or  if  appellant  were  the  owner  of  the  tile  as  a  tenant  in  com- 
mon, her  interest  would  be  destroyed  by  the  alleged  tortious 
acts  of  appellee,  and  she  would  be  entitled  to  maintain 

6.  this  action.  The  fact  that  the  tile  belonged  to  appellant 
and  others  could  not  be  used  by  a  stranger  as  a  de- 
fense in  an  action  against  him  for  conversion.    Collins  v. 
Ayers  (1877),  57  Ind.  239. 

Our  attention  has  been  called  to  the  case  of  Louisville, 
etc.,  B.  Co.  V.  Hart  (1889),  119  Ind.  273,  21  N.  E.  753,  4 
L.  R.  A.  549,  as  supporting  the  proposition  that  if  the  prop- 
erty converted  was  owned  by  tenants  in  common,  an  action 
by  one  of  the  tenants  for  conversion  would  not  lie.  That 
case  is  distinguishable  from  this  case  in  that  the  gist  of  that 
action  was  negligence,  while  in  this  case  negligence,  active 
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or  paasivey  is  not  an  eHaential  element,  for  the  essence  of 

conversion  is  the  iw«t>ngful  deprivation  of  personal  property 

to  the  owner.    In  actions  of  this  character  the  rale  in 

7.  this  State  requires  the  claimant  to  have  a  right  of 
property,  either  general  or  special,  and  possession, 

or  the  right  of  immediate  possession  at  the  time  of  con- 
version. Redman  v.  Oottld  (1845),  7  Blackf.  361;  Swope  v. 
Paul,  supra. 

In  this  case  appellant  was  in  possession  of  the  chattels, 
and  having  a  general  or  special  interest  in  them,  her  dam- 
ages as  against  her  coowners  would  be  the  value  of 

8.  her  interest  only,  but  as  against  a  stranger  she  will 
be  entitled  to  their  full  value,  holding  the  surplus  in 

excess  of  her  interest  as  a  trustee  for  other  owners.  Jellett 
V.  St,  Paul,  etc.,  Ry.  Co.  (1883),  30  Minn.  265, 15  N.  W.  237. 

The  case  of  Smittle  v.  Haag  (1908),  140  Iowa  492,  118 
N.  W.  869,  on  account  of  a  code  provision  of  that  state  (Acts 
of  Iowa  1904  p.  68,  §26),  and  its  particular  facts,  is  not  an 
authority  in  this  case. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  complaint,  and  for  farther  proceedings  not 
inconsistent  with  this  opinion. 

Note.— Reported  in  98  N.  E.  448.  See,  also,  under  (1)  88  Cyc 
2068;  (2)  38  Cyc  2071;  (8)  88  Qyc.  2048,  2068;  (4)  31  Gya  333; 
(5)  38  Cyc.  2052;  (6)  38  Cyc.  2062;  (7)  38  Cyc.  2044;  (8)  88 
Cyc.  2089. 


Lechner  v.  Strauss  et  al. 

[No.  7,614.    Filed  May  17,  1912.] 

1.  Pleading. — Answer  in  Abatement. — Requisites. — An  answer  In 
abatement  should  be  pleaded  witbout  any  repugnancy  and  should 
be  certain  to  every  Intent,  so  that  there  is  nothing  to  be  sup- 
plied by  Intendment  or  construction  and  no  supposable  special 
answer  left  unobvlated.    p.  420. 

2.  Pleading.— Action  Prematurely  Brouffht—Anstoer  in  Abate- 
ment.— Sufjlciencp. — In  an  action  to  recover  a  balance  due  on  a 
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contract  for  the  sale  of  real  estate  and  on  a  duebiU  given  by  the 
purchaser,  where  the  complaint  averred  plaintiff's  full  perform- 
ance of  the  terms  of  the  contract  and  dueblU,  his  execution  of  a 
deed  to  the  land  and  its  acceptance  by  the  purchaser,  and  the 
contract  sued  on  showed  that  plaintiff  was  required  to  furnish 
an  abstract  showing  a  mechantable  title  In  fee  simple  to  the  ap- 
proval of  the  purchaser  and  to  execute  and  deliver  a  deed  in 
escrow  to  be  surrendered  to  the  purchaser  upon  performance  on 
his  part,  and  the  duebiU  recited  that  it  was  given  for  the  balance 
due  under  the  contract  and  would  become  payable  on  or  after  a 
designated  future  date  on  the  furnishing  of  an  abstract  of  title 
to  the  approval  of  the  purchaser,  an  answer  in  abatement  of  the 
action  as  having  been  prematurely  brought,  which  did  not  aver 
as  a  fact  that  plaintiff  did  or  did  not  furnish  an  abstract  of 
title,  or,  if  furnished,  that  it  was  defective  and  that  it  was  not  ap- 
proved, was  insufflcient  both  in  law  and  in  equity  to  show  that 
the  collection  of  plaintiff's  claim  should  be  delayed,  pp.  421, 425. 

3.  Tendob  and  Pubchaseb. — Contracts, — Waiver  of  Modification 
of  Prior  Contract, — ^Where  the  time  of  payment  as  fixed  in  a 
contract  for  the  sale  of  real  estate  is,  by  the  terms  of  a  duebiU 
given  for  the  unpaid  porticm  of  the  purchase  price,  postponed 
until  the  delivery  by  the  vendor  of  an  abstract  showing  a  mer- 
chantable title  to  the  approval  of  purchaser's  attorneys  such  pro- 
vision may  be  waived  by  the  purchaser,    p.  422. 

4.  Vendob  and  Pubchasbb. — Contracts, — Construction* — ^A  contract 
for  the  sale  of  real  estate  on  specified  terms  and  a  duebill  given 
for  the  unpaid  i)ortion  of  the  purchase  price,  reciting  that  it  is 
due  on  or  after  a  certain  date  on  the  furnishing  of  an  abstract  of 
title  to  the  approval  of  the  purchaser,  must  be  construed  as  an 
entirety,  and,  if  susceptible  of  two  constructions,  a  fair  and 
equitable  construction  will  be  adopted  rather  than  one  which 
would  result  in  injustice,    p.  424. 

5.  CoNTBACTS. — Construction, — ^Where  a  contract  is  fairly  open  to 
two  constructions,  one  favorable  to  the  party  in  whose  interest 
it  was  prepared,  and  one  favorable  to  the  other  contracting  party, 
the  construction  favorable  to  the  latter  will  be  adopted  if  con- 
sistent with  the  object  for  which  the  instrument  was  prepared, 
p.  425. 

Prom  Allen  Circuit  Court;  Edward  O^Rourke,  Judge. 

Action  by  George  W.  Lechner  against  Simon  J.  Strauss 
and  another.  Prom  a  judgment  for  defendants,  the  plain- 
tiff appeals.    Reversed. 

Bichhorn  dk  Vaughn,  for  appellant. 
Biggs,  Barrett  &  Morris,  for  appellees. 
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HoTTEL,  J. — ^Appellant  brought  this  action  to  recover  a 
balance  due  on  a  contract  for  the  sale  of  real  estate  and  on  a 
duebill.  Appellees  appeared  specially  and  filed  an  answer  in 
abatement  in  two  paragraphs,  a  demurrer  to  each  of  which 
was  filed  and  overruled.  A  denial  to  each  paragraph  of  said 
plea  closed  the  issues,  and  a  trial  by  the  court  resulted  in  a 
judgment  for  appellees. 

The  ruling  of  the  court  on  the  demurrers  to  each  of  the 
paragraphs  of  the  plea  in  abatement  presents  the  only  ques- 
tion to  be  determined  by  this  court.     The  complaint  sets 
out  the  contract  for  the  sale  of  the  real  estate  and  the  due- 
bilL    The  substance  of  that  part  of  the  contract  and  duebill 
necessary  to  an  understanding  of  the  questions  presented  is 
as  follows:     Appellant  in  consideration  of  $1.00  and  the 
covenants  and  agreements  of  appellees  set  out,  grant  unto 
appellees  the  option  to  purchase  at  any  time  on  or  before  the 
1st  day  of  November,  1907,  for  the  sum  of  $6,000.00  on  the 
terms  and  conditions  hereinafter  set  out,  the  real  estate 
described  in  Allen  County,  Indiana.    In  case  of  acceptance 
of  such  option,  appellant  was  to  convey  by  deed  of  general 
warranty  to  Abe  Ackerman,  of  said  county  (one  of  the 
appellees)  or  to  such  other  grantee  as  appellees  might  direct, 
a  merchantable  title  in  fee  simple  to  said  premises  free  of 
all  incumbrances  escept  as  stipulated;    such  deed  to  be 
executed  and  delivered  by  appellant  within  ten  days  after 
the  acceptance  of  the  option  to  Old  National  Bank  of  Port 
Wayne,  to  be  by  it  held  in  escrow  until  appellees  performed 
their  part  of  the  contract,  whereupon  such  custodian  was  to 
surrender  it  to  appellees ;  appellant  to  procure  and  deliver 
to  appellees  at  Commercial  Bank,  in  said  city  of  Fort 
Wayne,  an  abstract  of  title  to  said  premises  showing  title  as 
aforesaid,  all  to  the  approval  of  appellees,  the  same  to  be  sub- 
mitted for  examination  within  thirty  days  from  appellees' 
acceptance,  of  the  option  contract,  appellant  to  cause  all 
defects  therein  to  be  corrected  within  sixty  days  thereafter, 
and  if  not  corrected  by  that  time,  the  appellees  were  author- 
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ized  at  their  option  to  cause  the  same  to  be  corrected,  in 
which  event  appellant  was  to  pay  the  expenses  thereof.  In 
consideration  for  which  appellees  agreed  that  should  they 
avail  themselves  of  this  option,  they  would  pay  for  said  real 
estate  said  sum  of  $6,000  as  follows:  ** $1,000  on  or  before 
the  1st  day  of  November,  1907,  •  •  •  and  the  balance 
of  $5,000  •  •  •  on  or  before  the  1st  day  of  January, 
1908,  •  •  •  at  the  office  of  said  Strauss  Brothers  & 
Company,  Port  "Wayne,"  or  at  the  office  of  said  custodian  at 
the  option  of  appellees,  providing  that  if  appellant  shall  not 
have  complied  with  his  part  of  this  contract,  by  said  time, 
then  appellees  may  at  their  option,  withhold  such  payments 
until  the  same  has  been  done.  At  the  time  of  such  final  pay- 
ments, appellant  shall  execute  to  the  appellees  an  affidavit 
for  further  assurance  as  to  title,  in  accordance  with  this 
contract.  In  the  event  of  the  default  of  appellant  in  the 
performance  of.  this  contract,  the  said  custodian  shall  hold 
aU  of  said  purchase  money  that  may  thereafter  be  paid  by 
appellees  as  indemnity,  to  secure  the  performance  of  this 
contract  by  appellant,  until  the  same  is  complied  with. 
Time  is  the  essence  of  this  contract  and  shall  be  so  con- 
strued. 

''DUEBILL. 

Ligonier,  Indiana,  Decfember  30th,  1907. 

•    •    •    There  will  be  due  from  the  undersigned 
Strauss  Brothers  &  Company,  to  George  W.  Lechner, 

the  sum  of  •  •  •  ($5,000.00)  •  •  •,  as  the 
balance  of  the  purchase  price  for  the  real  estate  con- 
veyed by  Warranty  Deed  dated  the  30th  day  of  De- 
cember, 1907,  •  •  •  pursuant  to  contract  by  and 
between  said  grantor  and  his  then  wife,  who  has  since 
died,  and  the  undersigned,  dated  the  i6th  day  of  March, 
1907.  Said  sum  is  tp  become  due  and  payable  •  •  • 
on  or  after  %  first  day  of  May,  1908,  •  •  •  and 
when  the  said  grantors  shall  have  delivered  to  the  un- 
dersigned an  abstract  of  title  to  said  premises  showing 
merchantable  title  thereto  free  of  liens,  ail  to  the  ap- 
proval of  the  attorneys  for  the  undersigned  and  all  in 
Vol.  50—27 


418  APPELLATE  COURT  OP  INDIANA, 


Lechner  r.  Strauss — 50  Ind.  App.  414. 


accordance  with  the  provision  of  said  contract  which  is 
referred  to  herein  and  made  a  part  hereof.  The  under- 
signed reserve  the  right  to  cause  all  of  the  conditions  of 
this  due  bill  to  be  complied  with  and  they  are  hereby 
autiiorized  to  pay  the  abstractors  and  attorneys  for  their 
services  and  expenses  incurred  on  account  thereof 
wlietlier  contracted  for  by  the  said  payee  or  by  the 
undersigned.  All  disbursements  as  provided  for  herein, 
which  siiall  be  made  by  the  undersigned  are  to  be  de- 
ducted from  the  amount  of  this  duebill.  That  portion 
of  said  sum,  if  any,  in  excess  of  Two  Hundred  ($200) 
doUars,  shall  bear  interest  at  the  rate  of  5  per  cent  per 
annum  from  the  first  day  of  March,  1908,  until  the 
aforesaid  conditions  of  this  duebill  are  complied  with, 
provided,  however,  that  such  interest  shall  cea^e  in  any 
event  at  the  expiration  of  one  year.  The  residue  of  said 
sum  shall  not  bear  any  interest.    •    *>    • 

By  Simon  J.  Strauss, 
a  member  of  said  firm.'* 

This  duebill  shows  a  number  of  indorsements  of  payments 
of  various  sums,  the  last  of  which  bears  date  October  24, 
1908,  when  $262.18  was  paid  thereon. 

Appellant  in  his  amended  complaint  avers  that  he  had 
'*  fully  performed  and  complied  with  the  terms  of  said  eon- 
tract  and  duebill  in  the  matters  therein  set  forth;  that  he 
executed  the  deed  of  conveyance  for  said  real  estate  to  the 
defendants  which  deed  was  accepted  by  said  defendants  and 
that  said  defendants  have  since  sold  and  conveyed  said  prop- 
erty •  •  •  that  there  is  due  plaintiff  under  said  eon- 
tract  and  duebill  the  sum  of  $1,206.46." 

The  first  paragraph  of  the  plea  in  abatement,  after  aver- 
ring that  defendants  appear  specially  to  the  amended  com- 
plaint, alleges,  in  substance,  that  appellant  ought  not  to 
maintain  his  action,  because,  he  executed  the  "option  con- 
tract,*' which  is  also  filed  as  an  exhibit  with  said  plea;  that 
l)ursuant  to  said  option  appellees  purchased  said  real  estate 
from  appellant,  and  that  he  conveyed  the  same  to  Abe  Acker- 
man;  that  (we  quote)  **on  the  duebill  herein  sued  upon 
there  is  to  be  paid  plaintiff    •    •     •     ($1,266.92)  but  de- 
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fendants  aver  that  said  amount  is  not  due  nor  payable  nor 
was  the  same  due  or  payable  at  the  commencement  of  this 
action  because  they  say,  that  in  and  by  the  terms  of  said 
contract  plaintiff  agreed  to  deliver  defendants  an  abstract  of 
title  to  the  above  real  estate,  compiled  by  competent  and 
responsible  abstractors,  showing  a  merchantable  title  therein 
in  plaintiff,  free  of  all  liens,  such  abstract  to  be  approved  by 
defendants'  attorneys  and  defendants  aver  that  plaintiff  did 
not  comply  with  his  contract  in  this,  that  the  same  was  not 
approved  either  by  the  defendants  or  their  attorneys  be- 
cause as  shown  by  the  abstract  delivered  by  plaintiff  to  de- 
fendants,*' certain  suits  were  filed  against  appellant,  which, 
it  is  averred,  affected  the  title  to  said  real  estate,  viz.,  a  suit 
by  Thomas  Greer,  the  administrator  of  appellant's  grantor, 
against  appellant  for  an  amount  alleged  to  be  due  on  pur- 
chase-money notes  given  for  said  land,  and  to  foreclose  a 
vendor's  lien  thereon.  The  compromise  and  settlement  of 
said  suit  is  alleged,  also  the  filing  of  other  suits  against  appel- 
lant, all  of  which  it  is  alleged  were  dismissed  except  one,  and 
as  to  this,  it  is  averred  that  judgment  was  rendered  for 
appellant. 

Then  the  following  averments  are  given:  **That  because 
cf  the  institution  of  said  action  by  said  Thomas  Qreer, 
administrator,  the  manner  of  the  settlement  thereof  and  the 
other  miits  brought  affecting  said  real  estate  defendants' 
attorney  insisted  that  in  order  to  cure  any  defects  in  the 
conveyance  by  said  Patrick  Malloy,  to  plaintiff  and  by  rea- 
son of  similar  claims,  which  might  be  asserted  by  the  heirs 
of  said  Patrick  Malloy,  deceased,  who  were  unknown,  it 
would  be  necessary  to  bring  action  against  all  such  heirs  of 
said  Patrick  Malloy,  whose  names  and  residences  were  un- 
known, and  thereupon  plaintiff  employed  his  attorney, 
Charles  Kuhne,  to  bring  action  in  the  name  of  Thomas  P. 
Stack,  grantee  of  said  Abe  Ackerman,  *  •  •  against  all 
the  heirs,  unknown  spouses,  •  •  •  and  all  parties  ap- 
pearing of  record  who  might  have  any  claim  against  said 
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real  estate,  and,  with  said  complaint,  plaintiff  filed  bis  affi- 
davit that  the  residences  of  each  and  all  of  said  defendants 
to  said  action  upon  diligent  inquiry  were  unknown,  and 
•  •  •  a  decree  was  entered  quieting  the  title  in  and  to 
said  premises  in  said  Thomas  P.  Stack  and  thereupon  de- 
fendunts  and  their  attorneys  objected  to  said  abstract  as  not 
being  merchantable  and  to  the  payment  of  said  balance 
under  said  duebill  until  the  expiration  of  five  years  from  the 
date  of  said  decree,  towit :  September  17,  1908,  and  for  the 
cause  of  objection  state  and  now  allege  that  under  the  laws 
of  Indiana  any  of  the  defendants  to  said  action  upon  a  proper 
showing  would  have  the  right  to  open  up  said  decree  within 
said  time  and  further  notifying  plaintiff  that  they  would 
pay  the  balance  due  on  said  duebill  at  the  expiration  of  said 
time.  Defendants  further  aver  that  they  notified  plaintiff 
that  said  abstract  was  not  merchantable  in  that,  the  same  on 
its  face  showed  that  claims  were  asserted  and  made  by  heirs 
and  others  interested  in  the  estate  of  said  Patrick  Malloy, 
deceased,  that  at  the  time  of  said  conveyance  he  was  of 
unsound  mind  and  that  until  twenty  years  had  expired  from 
the  date  of  his  death  and  the  issuance  of  said  letters  of  ad- 
ministration, as  aforesaid,  said  title  would  be  open  to  attack 
by  the  heirs  of  said  Patrick  Malloy,  deceased,  who  were  then 
unknown ;  that  by  reason  of  the  premises  said  duebill  was 
not  payable  at  the  commencement  of  this  action,  and  will  not 
be  due  or  payable  until  five  years  from  September  17th, 
1908,  by  reason  of  the  matters  and  things  hereinbefore  set 
forth.'' 

In  determining  the  sufficiency  of  an  answer  in  abatement, 
the  rule  governing  the  same  is  different  from  that  which 
ordinarily  obtains  in  determining  the  sufficiency  of  a 
1.    pleading.    The  Supreme  Court  in  the  case  of  Need- 
ham  V.  Wright  (1895),  140  Ind.  190,  194,  39  N.  E. 
510,  quotes  from  1  Chitty,  PI.  462,  the  following  language : 
**  *As  pleas  in  abatement  do  not  deny,  and  yet  tend  to  delay 
the  trial  of  the  merits  of  the  action,  great  accuracy  and 
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precision  are  required  in  framing  them.  They  should  be 
certain  to  every  intent,  and  be  pleaded  without  any  repug- 
nancy.' In  Stephen  PL  352  (9th  Am.  ed.),  it  is  said  that 
dilatory  pleas  *are  regarded  unfavorably  by  the  courts,  as 
having  the  effect  of  excluding  the  truth ; '  and  therefore  that 
they  'must  be  certain  in  every  particular;  which  seems  to 
amount  to  this,  that  they  must  meet  and  remove  by  antici- 
pation every  possible  answer  of  the  adversary.'  *  •  •  In 
Gould  PL  §§o2,  57,  58,  59,  in  speaking  of  the  certainty 
required  in  pleas  in  abatement  and  other  dilatory  pleas,  the 
rule  is  stated  even  more  strongly :  *  Certainty  of  this  sort,  or 
**to  a  certain  intent  in  every  particular/*  requires  the  ut- 
most fullness  and  particularity  of  statement,  as  well  as  the 
highest  attainable  accuracy  and  precision,  leaving,  on  the 
one  hand,  nothing  to  be  supplied  by  intendment  or  construc- 
tion; and  on  the  other,  no  supposable  special  answer  unob- 
viated.  The  rule  requiring  this  degree  of  certainty,  is  a 
rule  not  of  '^ construction' *  only,  but  also  of  '^addition''; 
that  is,  it  requires  the  pleader,  not  only  to  answer  fully  what 
is  necessary  to  be  answered;  but  also  to  anticipate  and  ex- 
clude all  such  supposable  matter,  as  would,  if  alleged  on  the 
opposite  side,  defeat  his  plea. '  The  rule  as  thus  given  by  the 
textwriters  is  followed  in  this  state.  Board,  etc,  v.  Lafay- 
ette, etc.,  B.  Co.  [1875],  50  Ind.  85  (117) ;  Kelley  v.  State 
[1876],  53  Ind.  311  (312).  See,  also,  1  Am.  and  Eng.  Ency. 
Law  11,  and  notes.'* 

It  will  be  observed  from  the  language  of  the  answer 
quoted  that  it  is  nowhere  alleged  as  a  fact  that  appellant  did 

or  did  not  furnish  an  abstract.    It  is  nowhere  alleged 
2.    as  a  fact  that  appellees,  either  in  person  or  by  their 

attorneys,  refused  to  approve,  or  whether  or  not  any 
abstract  was  in  fact  submitted  for  the  approval  or  disap- 
proval of  either  appellees  or  their  attorneys.  It  is  nowhere 
alleged  as  a  fact  that  the  abstract  furnished  was  defective  or 
not  merchantable.  It  is  only  alleged  that  plaintiff  did  not 
comply  with  his  contract  in  this,  that  the  same  (necessarily 
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referring  to  contract)  was  not  approved  either  by  the  de- 
fendants or  their  attorneys^  because,  etc.,  and  then  follows 
an  enumeration  of  certain  suits  which  the  recital  above 
would  indicate  was  shown  by  the  abstract.  True,  after  the 
recital  of  the  facts  connected  with  the  various  suits  filed, 
and  their  disposition,  and  after  averring  that  on  account  of 
such  suits  the  appellees'  attorney  ''insisted  that  in  order  to 
cure  any  defects  in  the  conveyance  by  said  Patrick  MaUoy/' 
it  would  be  necessary  to  bring  action  against  aU  such  heirs, 
and  after  averring  that  pursuant  to  this  request  the  appel- 
lant employed  his  attorney  to  bring  such  suit  in  tiie  name  of 
appellees'  grantee,  Thomas  P.  Stack,  and  by  such  suit  ob- 
tained a  judgment  therein  quieting  the  title  in  and  to  said 
premises  in  said  Stack,  it  is  then  averred  that  thereupon 
appellants  ''and  their  attorneys  objected  to  said  abstract  as 
not  being  merchantable,  and  to  the  payment  of  said  bal- 
ance." 

Tested  by  the  rule  governing  pleadings  generally,  this 
paragraph  of  answer  would  be  open  to  criticism,  to  say  the 
least,  in  that  some  of  its  essential  averments  are  uncertain, 
and  are  made  by  way  of  recital  and  conclusion,  and  when 
tested  by  the  rules  above  announced  governing  pleas  of  this 
character,  it  is  fatally  defective,  in  that  it  is  not  "certain  to 
every  intent,"  and  falls  far  short  of  containing  "the  utmost 
fullness  and  particularity  of  statement,  as  well  as  the  high- 
est attainable  accuracy  and  precision,  leaving,  on  the  one 
hand  nothing  to  be  supplied  by  intendment  or  constructian, 
and  on  the  other  no  supposable  special  answer  unobviated,'* 

Giving  appellees  the  benefit  of  the  construction  which  they 

insist  must  be  given  to  the  duebill,  viz.,  that  it  expressly 

postpones  the  time  of  its  payment  until  the  delivery 

3.    by  appellant  of  an  abstract  showing  a  merchantable 
title  in  said  real  estate,  all  to  the  approval  of  appel- 
lees* attorneys,  yet  this  condition,  the  same  as  any  other, 
might  have  been  waived  by  appellees. 

The  complaint  to  which  this  answer  is  addressed  avers 
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performance  of  all  the  terms  of  the  contract  and  duebill, 
and  that  appellant  had  executed  the  deed  to  the  real  estate 
in  question,  which  deed  '^wo*  accepted"  by  the  appellees, 
and  that  they  **have  since  sold  and  conveyed  the  property." 
The  option  contract  provided  that  the  deed  should  be  placed 
in  a  bank  in  escrow  within  ten  days  after  the  acceptance  of 
such  contract  by  appellees,  to  be  held  until  the  terms  of  the 
contract  were  complied  with  by  appellees.  Appellees  were 
to  pay  $1,000  cash  on  or  before  November  1,  1907,  and  the 
remaining  $5,000  on  or  before  January  1,  1908.  Instead  of 
paying  in  full  on  January  1, 1908,  appellees  gave  the  duebill 
sued  on. 

The  option  contract  provided  that  in  case  of  default  on 
appellant's  part  in  the  performance  of  such  contract,  the 
custodian  should  hold  all  of  such  purchase  money,  there- 
after paid  by  appellees,  as  indemnity  to  secure  such  per- 
formance. The  duebill  provided  that  appellees  might  with- 
hold the  payment  of  all  of  the  $5,000  until  abstract  was  fur- 
nished. In  view  of  said  conditions  in  the  option  contract 
and  the  duebill,  the  acceptance  by  appellees  of  the  deed  and 
their  conveyance  of  the  real  estate  to  another,  and  the  pay- 
ment by  appellees  of  all  of  the  $5,000  except  $1,266.92,  the 
averment  in  the  answer  that  appellees'  attorneys  insisted 
that,  in  order  to  cure  any  defects  in  the  conveyance  to  appel- 
lant from  his  grantor,  a  suit  should  be  filed  to  quiet  title, 
and  that  pursuant  to  this  request  appellant  authorized  his 
attorney  to  bring  such  suit  in  the  name  of  appellees'  grantee, 
the  bringing  of  said  suit  and  the  quieting  of  title  are  each 
and  all  facts  strongly  suggestive,  at  least,  of  a  waiver  of  said 
condition,  postponing  payment  until  abstract  was  furnished, 
and,  under  oertain  conditions,  might  be  conclusive  thereof. 

It  is  nowhere  averred  in  this  answer  when  the  abstract 
which  appellees  in  person  or  by  their  attorneys  refused  to 
approve  was  furnished  for  examination  under  said  option 
contract,  whether  before  or  after  appellees'  acceptance  of 
the  deed,  and  the  conveyance  of  the  land  by  appellees,  or 
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whether  before  or  after  the  payment  of  the  various  stuDS 
paid  on  the  duebill.  Nor  is  it,  in  fact,  averred  whether  such 
abstract  was  furnished  before  or  after  the  giving  of  the  due- 
bill  itself. 

Appellees  apparently  recognize  that  the  equities  of  the 

case  are  against  their  contention,  but  insist  that  equitable 

principles  have  no  place  in  the  case.    This  statement 

4.  is  true  when  properly  qualified.  If  the  court  were 
required  to  construe  the  contract  of  sale  and  the  due- 
bill  on  which  this  action  is  brought,  which  it  would  neces- 
sarily be  required  to  do  if  the  plea  in  abatement  were  in  all 
other  respects  suflScient,  they  would  be  construed  as  an  en- 
tirety ;  and  if  there  were  such  ambiguity  and  uncertainty  in 
their  meaning  as  to  make  them  susceptible  of  two  construc- 
tions, well-established  principles  governing  in  such  cases 
would  require  the  adoption  of  a  fair  and  equitable  construc- 
tion, rather  than  one  which  would  result  in  injustice  and 
inequity.  Cleveland,  etc.,  R,  Co,  v.  Moore  (1908),  170  Ind. 
328,  340,  82  N.  E.  52,  84  N.  B.  540;  Dunning  v.  Elmore 
Hamilton  Cont.  Co.  (1910),  124  N.  Y.  Supp.  107,  111,  139 
App.  Div.  249;  Chicago,  etc,  B.  Co.  v.  Provolt  (1908),  42 
Colo.  103, 117,  93  Pac.  1126, 16  L.  R.  A.  (N.  S.)  587. 

In  this  connection  it  may  be  stated  further,  that  looking 

at  all  the  provisions  of  this  option  contract  and  duebill,  it  is 

manifest  that  they  were  prepared  by  appellees  or 

5.  their  agents  or  attorneys,  or,  at  least,  that  the  domi- 
nant, if  not  the  sole  intent  and  idea  of  the  person  who 

prepared  the  same  was  to  see  that  appellees'  interests  were 
fully  protected.  In  such  a  case,  where  the  writing  is  fairly 
and  reasonably  open  to  two  constructions,  one  favorable  to 
the  party  in  whose  interest  it  was  prepared,  and  one  favora- 
ble to  the  other  contracting  party,  the  courts  will  adopt  that 
construction  favorable  to  the  latter  party  rather  than  that 
favorable  to  the  first  party,  when  such  construction  is  con- 
sistent with  the  objects  for  which  the  instrument  was  pre- 
pared.   Wilson  V.  Cooper  (1899),  95  Fed.  625,  628;  Leslie 
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V.  Bell  (1904),  73  Ark.  338,  342,  84  S.  W.  491;  First  Nat. 
Bank  v.  Hartford  Fire  Ins.  Co.  (1878),  95  U.  S.  673,  24  L. 
Ed.  563;  Rankin  v.  Rankin  (1903),  111  IlL  App.  403,  409. 

But  for  the  reasons  above  suggested,  the  averments  in  the 

plea  in  abatement  are  not  sufficient  to  show  that  either  in 

law  or  equity  the  collection  of  plaintiff's  claim,  relied 

2.  upon  in  his  complaint,  should  be  delayed.  What  we 
have  said  in  regard  to  the  first  paragraph  of  the  plea, 
necessarily  means  that  the  second  is  also  bad. 

The  judgment  is  therefore  reversed,  with  instructions  to 
the  court  below  to  sustain  the  demurrer  to  each  of  the  para- 
graphs of  the  answer  in  abatement,  and  for  such  further  pro- 
ceedings as  may  be  consistent  with  this  opinion. 

Note.— Reported  In  98  N.  B.  444.  See,  also,  under  (1,  2)  31 
Cyc.  179;  (3)  30  Cyc.  1292;  (4)  39  Cyc.  1296;  (5)  9  Cyc.  590.  As 
to  options  to  purchase  land,  also,  as  to  time  fixed  for  payment,  see 
104  Am.  St.  271,  275.  As  to  rule  favoring  the  grantee  of  a  deed  in 
preference  to  the  grantor,  see  59  Am.  Dec.  548. 


Chicago  and  Erie  Railroad  Company  v. 
Hamerick,  Administrator, 

I  No.  6,980.     Filed  November  28,  1911.     Rehearing  denied  May  17, 

1912.1 

1.  Pmading. — Complaint — Statutory  Action, — ^Where  a  pleader 
seeks  to  state  a  cause  of  action  under  the  statute,  facts  must  be 
averred  which  bring  the  case  within  the  provisions  of  the  statute, 
p.  433. 

2.  Masteb  and  Servant. — Railroads. — Negligence. — Complaint. — 
Allegations. — *'Signal". — In  an  action  against  a  railroad  company 
for  the  death  of  an  employe,  an  allegation  of  the  complaint  that 
the  decedent  was  given  "a  signal  calling  him  on  down  main 
track",  was  not  the  statement  of  a  conclusion,  but  such  expression 
and  others  of  similar  import,  when  used  in  railroad  business 
having  to  do  with  the  operation  of  trains,  are  statements  of  fact, 
p.  433. 

3.  Master  and  Servant. — Railroads, — Negligence. — Complaint. — 
Bufflciency. — ^In  an  action  against  a  railroad  company  for  the 
death  of  an  employe,  where  the  complaint  averred  that  the 
decedent  was  an  engineer  in  charge  of  one  of  defendant's  trains 
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and  was  approaching  a  station  under  orders  to  meet  another 
train  at  that  point,  that  he  checked  the  speed  of  h\a  engine  pre- 
paratory to  taking  the  siding  when  he  received  from  the  operator 
of  defendant's  block  system  a  "signal  calling  him  on  down  main 
track",  which  he  answered  by  sounding  his  whistle  and  then  pro- 
ceeded down  the  main  track  to  the  front  of  the  station  where  the 
collision  occurred,  resulting  in  his  death,  it  >vas  not  insufficient 
as  against  a  demurrer  for  failure  to  aver  additional  facts  in 
regard  to  the  alleged  signal,  but  was  open  to  a  motion  to  make 
more  specific,    p.  434. 

4.  Master  and  Sebvant. — Railroads. — yegligence, — Complaint. — 
AUcfjations. — "Duty". — In  a  complaint  against  a  railroad  company 
for  the  death  of  an  engineer  in  charge  of  defendant's  train, 
caused  by  a  collision  resulting  from  the  failure  of  a  block  signal 
operator  to  give  proper  signals,  the  allegations  "that  it  was  the 
duty  and  business"  of  the  operator  to  give  proper  signals,  and  that 
it  was  "the  duty  and  business"  of  the  decedent  to  obey  the  sig- 
nals so  given,  were  averments  of  ultimate  facts  and  not  mere 
conclusions  of  the  pleader,    p.  434. 

5.  Pleading. — Conclusions. — "Dutyi*\ — ^Although  the  use  of  the 
word  "duty"  in  a  general  statement  charging  that  it  is  one's 
duty  to  do,  or  to  refrain  from  doing,  a  certain  act  or  thing,  in- 
tending thereby  to  charge  that  by  reason  of  contractual  rela- 
tions, or  by  implication  of  law,  one  is  obligated  to  do  or  not  to 
do  the  particular  thing  averred,  would  render  such  averment  the 
statement  of  a  conclusion,  there  are  cases  in  which  the  word  may 
be  used  in  a  pleading  to  designate  the  character  of  work  to  be 
done,  or  the  act  to  be  performed,  in  pursuance  of  an  employment, 
and  when  so  used  the  allegation  is  not  a  conclusion,  but  one  of 
ultimate  fact    p.  434. 

6.  Master  aitd  Sebvaitt. — Railroads. — Negligence. — Complaint. — 
Sufficiency. — A  complaint  in  an  action  for  the  death  of  a  railroad 
engineer  in  a  collision  with  a  standing  train  at  a  station,  which 
shows  a  fully  equipped  telegraph  office  and  block  signal  system 
at  the  station  with,  an  employe  in  charge,  whose  business  it  was 
to  give  signals,  and  which  alleged  that  plaintiff's  decedent  ap- 
proached the  station  under  orders  to  meet  a  train  there,  that  he 
checked  the  speed  of  his  engine  preparatory  to  taking  the  siding, 
when  he  received  from  the  operator  a  signal  calling  him  to  come 
down  the  main  track,  that  it  was  the  duty  and  business  of  such 
operator  to  give  proper  signals,  and  of  the  decedent  to  obey  the 
same,  that  decedent  proceeded  down  the  main  track  and  his  train 
collided  with  a  train  standing  at  the  station,  thereby  causing  hte 
death,  sufficiently  complied  with  §343  Bums  1908,  §338  IL  S. 
1881,  requiring  the  facts  to  be  stated  in  plain  and  concise  lan- 
guage, and  stated  a  cause  of  action  under  the  fourth  clause  of 
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section  one  of  tlie  employers'  liability  act  (18017  Burns  1908, 
Acte  1803  p.  294).    p.  435. 

7.  Appeal. — Review. — Verdict — Answers  to  Interrogatories, — ^A 
general  verdict  finds  every  issuable  fact  in  favor  of  the  prevailing 
party,  and  on  appeal  the  court  cannot,  in  passing  on  a  motion 
for  Judgment  on  the  answers  to  interrogatories,  consider  the 
evidence,  but  must  look  solely  to  the  general  verdict,  the  inter- 
rogatories and  answers^  and  to  the  facts  provable  under  the 
issues,    p.  439. 

8,  Master  and  Sebvant. — Railroads. — Negligence. — Abrogation  of 
Rules. — Evidence. — In  an  action  against  a  railroad  company  for 
the  death  of  an  engineer  in  a  collision,  where  the  complaint  al- 
leged that  the  decedent  was  under  orders  to  take  a  siding  and 
whoi  preparing  to  take  the  siding  he  received  a  signal  from  de- 
fendant's operator  to  take  the  main  track,  and  that  it  was  the 
duty  of  the  operator  to  give  proper  signals  and  of  the  decedent 
to  obey  same,  evidence  that,  by  long  usage  and  custom  a  rule 
was  established  and  acquiesced  in  by  defendant  and  its  employes, 
permitting  an  engineer  to  obey  such  signal  notwithstanding  the 
company's  printed  rules  or  previous  orders  to  the  contrary  known 
to  him,  was  admissible  to  show  an  abrogation  of  the  printed 
rules,    p.  440. 

0.  Masteb  and  SEBVAkT. — Railroads, — Negligence. — Verdict. — An^ 
steers  to  Interrogatories. — In  an  action  for  the  death  of  a  rail- 
road engineer  in  a  collision,  where  the  decedent  had  complied 
with  a  signal  to  proceed  down  the  main  track  instead  of  comply- 
ing with  a  previous  order  to  take  the  siding,  answers  to  inter- 
rogatories which  showed  that  rules  of  the  company  known  to  the 
decedent  required  him  to  take  the  siding,  were  not  in  conflict 
with  the  general  verdict,  where,  under  the  Issues,  evidence  of  a 
custom  to  obey  such  signals  and  of  the  abrogation  of  the  rules 
was  admissible,    p.  440. 

10.  Appe.\l. — Review, — Verdict. — Sufficiency  of  the  Evidence. — ^The 
court  will  not  weigh  the  evidence  on  appeal,  and  where  there  is 
evidence  tending  to  prove  all  the  facts  essential  to  a  recovery, 
the  verdict  will  not  be  disturbed  for  insufficiency  of  the  evidence, 
p.  440. 

11.  Master  and  Sebvant. — Railroads. — Regulation  of  Employment, 
— Duty  to  Adopt  Rules. — It  is  the  duty  of  a  railroad  company  to 
adopt  and  promulgate  reasonable  rules  for  the  running  of  its 
trains  and  the  safety  of  its  employes,    p.  441. 

12.  Masteb  and  Servant. — Railroads. — Duty  of  Employe  to  Obey 
Rules. — Contributory  Negligence. — ^Where  they  are  brought  to 
his  notice,  it  is  the  duty  of  a  railroad  employe  to  obey  the  reason- 
able rules  promulgated  by  the  company  for  the  safety  of  employes, 
and  if  he  violates  any  such  rule,  and  is  injured  as  a  proximate 
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reenlt  thereof,  he  Is  guilty  of  contrlbntory  negligence  and  cannot 
recover,  unless  there  are  facts  relieving  him  from  the  duty  of 
strict  obedience,  or  unless  the  rule  has  been  abrogated,    p.  441. 

13.  Master  aitd  Sebvant. — Injury  to  Servant. — Violation  of  Rules 
of  Employment. — Abrogation  of  Rules, — Negligence. — ^Where  an 
employer  knowingly  permits  his  rules  established  to  promote  the 
safety  of  his  employes  to  be  habitually  violated  by  them,  such 
rules  will  be  deemed  to  have  been  abrogated  by  his  consent,  and 
he  will  not  be  permitted  to  set  up  a  violation  of  any  such  rule  as 
contributory  negligence  to  preclude  a  recovery  for  an  injury  to  or 
the  death  of  an  employe,    p.  441. 

14.  Appeal. — Review. — Verdict. — Sufflciency  of  Evidence. — ^In  pass- 
ing on  error  assigned  In  overruling  a  motion  for  a  new  trial  on 
the  ground  of  Insufficient  evidence  to  sustain  a  verdict  for  plain- 
tiff. In  an  action  against  a  railroad  company  for  the  death  of  an 
engineer  in  a  collision,  where  the  evidence  showed  that  the  dece^ 
dent  violated  the  printed  rules  of  the  company  in  obeying  a  sig- 
nal to  proceed  down  the  main  track.  Instead  of  complying  with  a 
previous  order  to  take  the  siding,  the  court,  under  the  Issue 
tendered  by  a  complaint  alleging  that  it  was  the  duty  of  the 
decedent  to  obey  such  signal,  must  ascertain  whether  there  was 
some  evidence  from  which  the  jury  may  rightfully  have  found 
the  existence  of  a  custom  to  thus  violate  such  printed  rules  so 
as  to  operate  as  an  abrogation  of  the  same.    p.  444. 

15.  Appeal. — Review, — Verdict. — Sufficiency  of  Evidence  Must  he 
Determined  from  Record. — ^Where  error  is  assigned  in  overruling 
a  motion  for  a  new  trial  on  the  Insufficiency  of  the  evidence  to 
sustain  a  verdict,  the  question  whether  there  was  evidence  to 
warrant  the  jury*R  finding  must  be  determined  from  the  record 
alone,  and  the  question  of  what  evidence  was  admissible  under 
the  issues  cannot  be  considered,    p.  444. 

IG.  Master  and  Servant. — Railroads. — Contributory  Negligence. — 
Question  for  Jury. — In  an  action  for  the  death  of  a  railroad  en- 
gineer in  a  collision  with  a  train  standing  at  a  station,  where 
the  decedent  had  proceeded  down  the  main  track  with  his  train 
Instead  of  complying  with  the  printed  rules  of  the  company 
under  an  order  to  take  the  siding,  and  there  was  evidence  to 
show  that  he  proceeded  down  the  main  track  in  obedience  to  a 
signal  given  by  the  operator  of  defendant's  block-signal  system, 
and  tending  to  show  that  It  was  the  usual  custom  on  defendants 
road,  when  such  signal  was  given  a  train  approaching  under  or- 
ders to  take  the  siding,  not  to  go  in  on  the  switch,  but  to  pro- 
ceed on  down  the  main  track  to  the  station  for  orders,  and  that 
such  custom  was  known  to  and  acquiesced  in  by  defendant,  it 
was  for  the  jury  to  determine  whether  decedent  was  guilty  of 
contributory  negligence,    pp.  440, 447. 
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17.  Xegugerce. — Contrilutory  Negligence, — Question  of  Law. — 
Where  the  evidence  as  to  contributcHry  negligence  is  undisputed, 
the  question  is  one  of  law  for  the  court    p.  446. 

18.  Tbial. — Evidence, — Inferences  from  Facts  Proved, — Considerch 
Hon  hy  Jury, — ^Tbe  Jury  has  a  right  to  consider  all  the  evidence, 
and  determine  its  weight  as  applied  to  any  issuable  fact  in  the 
case,  and  also  to  consider  what  may  be  reasonably  inferred  from 
what  is  thus  proved,    p.  447. 

19.  Negligence. — Contributory  Negligence. — Conflicting  Evidence, — 
Question  for  Jury, — Where  there  is  any  conflict  in  the  evidence 
given  on  a  trial  on  the  subject  of  contributory  negligence,  the 
decision  of  the  issue  should  be  submitted  to  the  Jury.    p.  447. 

20.  Appeal. — Review, — Verdict. — Evidence, — Where  there  was  some 
evidence  to  warrant  a  Jury  in  finding  that  there  was  no  con- 
tributory negligence,  a  verdict  for  plaintiff  will  not  be  disturbed, 
p.  447. 

21  Tbiau — Instructions, — Refusal. — Instructions  Covering  Those 
Refused. — It  is  not  error  to  refuse  requested  instructions  where 
they  are  covered  by  the  instructions  given,    p.  448. 

22b  Appeal. — Review. — Harmless  Error. — Instructions. — Refusal. — 
In  an  action  for  the  death  of  a  railroad  engineer,  where  the 
complaint  charged  negligence  in  the  giving  of  a  signal  by  the 
operator  of  defendants  block  system,  the  refusal  of  an  instruc- 
tion that  if  the  alleged  signal  was  given  by  order  of  the 
train  dispatcher  there  could  be  no  recovery  was  harmless  where 
the  Jury's  answer  to  an  interrogatory  showed  that  the  signal  was 
not  given  by  order  of  the  train  dispatcher,    p  448. 

2S.  Trial.  —  Instructions.  —  Incomplete  Instruction. — Failure  to 
Tender  Complete  Instruction. — Waiver  of  Error, — Error  in  giving 
an  incomplete  instruction,  which  states  the  law  correctly  as  far 
as  it  goes,  is  waived  by  failure  to  tender  a  more  complete  in- 
struction on  the  subject    p.  448. 

24.  Appeal. — Review, — Verdict, — Harmless  Error. — Incomplete  In- 
struction,— ^The  giving  of  an  incomplete  instruction  on  the  meas- 
ure of  damages  is  harmless  error  where  the  size  of  the  verdict 
was  warranted  by  the  facts  shown,    p.  449. 

25.  Appeau — Review. — Harmless  Error. — ^Where  It  is  apparent 
from  the  record  that  appellant  was  not  harmed  by  the  admission 
or  the  exclusion  of  certain  evidence,  questions  presented  thereon 
will  not  be  considered,    p.  440. 

Prom  Wells  Circuit  Court ;  Charles  E.  Sturgis,  Judge. 

Action  by  Davis  P.  Hamerick,  as  administrator  of  the 
estate  of  William  B.  McCalley,  deceased,  against  the  Chi- 
cago and  Erie  Railroad  Company.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed, 
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W.  0.  Johnson,  Arthur  H.  Jones  and  Ulric  Z,  Wiley,  for 
appellant. 

C.  W.  Watkins  and  E.  0.  King,  for  appellee. 

FelT;  C.  J. — ^Davis  P.  Hameriek,  as  administrator  of  the 
estate  of  William  E.  MeCalley,  deceased,  brought  this  action 
against  appellant  to  recover  damages  for  the  death  of  said 
decedent  alleged  to  have  been  caused  by  the  negligence  of 
appellant. 

Under  the  issues  joined  there  was  a  trial  by  jury  and  a 
verdict  for  appellee  in  the  sum  of  $3,200.  Judgment  was 
rendered  on  the  verdict,  from  which  this  appeal  is  prose- 
cuted. 

The  errors  relied  on  for  reversal  challenge  the  sufficiency 
of  the  facts  averred  in  each  of  the  first,  second  and  third 
paragraphs  of  the  amended  complaint,  also  the  overruling  of 
appellant's  motion  for  judgment  on  the  answers  to  the  inter- 
rogatories, notwithstanding  the  general  verdict,  and  over- 
ruling the  motion  for  a  new  trial. 

Omitting  the  formal  parts,  the  first  paragraph  of  the 
amended  complaint,  in  substance,  avers  that  appellant  owns 
and  operates  a  line  of  railroad  from  the  city  of  Chicago,  in 
and  through  Huntington  and  Wabash  counties,  in  the  State 
of  Indiana,  to  the  city  of  Erie,  in  the  State  of  Pennsyl- 
vania; that  it  owns  a  large  number  of  locomotives,  cars, 
trains,  etc.,  which  it  operates  on  said  road;  that  it  main- 
tains along  its  road,  side-tracks,  switches,  stations,  plati 
forms,  systems  of  signals  and  all  usual  and  necessary  equip- 
ment for  the  management  and  operation  of  such  road ;  that 
on  December  11,  1905,  William  E.  MeCalley,  appellee's 
decedent,  left  Huntington,  Indiana,  as  engineer  on  engine 
No.  776,  going  west,  which  was  the  head  engine  of  an  extra 
train  running  as  a  double-header;  that  when  said  train 
left  Huntington  the  crew  had  meeting  orders  for  trains  No. 
32  and  No.  74,  east  bound,  at  Bippus,  Indiana,  the  first  sta- 
tion west  of  Huntington;  that  when  said  extra  train  came 
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to  the  switch  at  Bipptis,  the  operator  at  said  station  called 
engineer  McCalley  up  main  track,  and  a  **  Number  nineteen 
train  order"  was  handed  on,  changing  the  meeting  order  for 
No.  74  from  Bippus  to  Servia,  Indiana,  which  is  on  def end- 
ant 's  road,  and  at  which  place  a  telegraph  operator  is  placed 
and  provided  with  signals,  blocks,  lights,  flags,  and  all  things 
necessary  to  signal  trains;  that  when  said  extra  train  No. 
776  arrived  at  Servia,  said  McCalley  brought  his  train  near- 
ly to  a  stop  some  distance  east  of  the  switch,  and  the  head 
brakeman  ran  ahead  to  throw  the  switch,  preparatory  to 
heading  in  on  to  the  siding ;  that  before  said  brakeman  came 
near  the  switch,  the  operator  at  Servia  gave  said  McCalley  a 
signal,  calling  him  on  down  main  track;  that  it  was  the 
duty  and  business  of  said  operator,  then  and  there  in  the 
employ  of  defendant,  to  give  proper  signals  to  employes 
managing  and  running  trains  for  defendant  on  its  road; 
that  it  was  then  and  there  the  duty  and  business  of  said 
McCalley  to  obey  the  signals  given  him  by  said  operator, 
and  McCalley  relied  and  had  a  right  to  rely  on  the  same  in 
running  his  train ;  that  when  said  McCalley  was  called  up 
main  track  he  whistled  his  brakeman,  who,  seeing  that  his 
train  was  signaled  up  main  track,  stopped  and  waited  for  his 
train;  that  said  McCalley,  reljdng  on  the  block  issued  to 
him  by  said  operator,  went  on  down  main  track,  and  when 
within  a  few  rods  of  the  station  at  Servia,  through  the  dark- 
ness, and  from  the  reflection  of  the  headlight  on  his  own 
engine,  he  saw  train  No.  74  standing  in  front  of  said  depot 
on  the  main  track;  that  said  McCalley  applied  his  air,  re- 
versed his  engine,  and  whistled  for  brakes,  and  did  every- 
thing possible  to  stop  his  train,  but  without  success ;  that  a 
collision  occurred  between  said  trains  No.  776  and  No.  74, 
and  said  McCalley  was  thrown  under  his  engine  and  killed ; 
that  said  operator  was  in  the  employ  of  defendant  corpora- 
tion and  in  charge  of  the  block  signals  at  the  station  of 
Servia,  and  negligently  gave  to  said  McCalley,  as  engineer,  a 
signal  calling  him  up  main  track,  when  train  No.  74  already 
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had  the  right  of  way  on  the  main  track,  and  by  reason  of  his 
negligence  in  so  doing  said  engineer  was  killed,  as  aforesaid. 

It  is  further  averred  that  appellee  is  the  duly  appointed 
administrator  of  decedent's  estate;  that  decedent  left  sur- 
viving  him  Allie  M.  McCalley,  his  widow,  Alonzo  V.  and 
Prank  McCalley,  his  children,  aged  respectively  twenty  and 
thirteen  years,  who  were  dependent  upon  him. 

The  second  paragraph  of  amended  complaint,  contains 
substantially  the  same  averments  as  the  first  paragraph, 
and,  in  addition  thereto,  alleges  that  it  was  about  5.45 
o'clock  p.  m.  when  the  accident  occurred;  that  it  was  dark; 
that  train  No.  74  was  standing  on  the  main  track  in  front  of 
the  station  at  Servia,  and  the  headlight  on  engine  No.  809, 
drawing  said  train  No.  74,  was  not  burning  so  as  to  be  visible 
to  the  crew  of  said  extra  train;  that  the  engineer  on  train 
No.  74  was  in  the  service  of  appellant,  and  at  the  time  acting 
in  the  line  of  his  duty  and  in  charge  of  the  engine  drawing 
said  train ;  that  as  such  engineer  it  was  his  duty  to  have  the 
headlight  on  his  engine  burning  so  as  to  be  visible  as  a  sig- 
nal to  approaching  trains ;  that  said  McCalley,  as  soon  as  he 
saw  train  No.  74,  made  every  effort  to  stop  his  train,  but 
without  success;  that  by  reason  of  the  negligence  of  the 
engineer  on  said  train  No.  74  in  failing  to  have  his  headlight 
burning  so  as  to  be  visible  to  the  employes  on  an  approaching 
train,  and  by  reason  of  said  operator  giving  said  McCalley 
the  signal  to  come  down  the  main  track,  the  latter  did  pro- 
ceed on  down  the  main  track  with  his  train,  which  collided 
with  train  No.  74,  causing  his  death,  by  and  on  account  of 
the  negligence  aforesaid. 

The  third  paragraph  of  the  amended  complaint  combines 
the  averments  of  the  first  and  second  paragraphs,  and  fer 
the  purposes  of  this  appeal  is  the  same  as  the  latter. 

The  sufficiency  of  each  paragraph  of  the  complaint  is 
questioned  by  demurrer  and  by  independent  assignment  of 
error.  It  is  urged  that  neither  paragraph  states  a  cause  of 
action  under  the  common  law,  and  that  the  facts  averred  are 
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losofiBcient  to  bring  the  complaint  within  any  of  the  provi- 
sions of  the  employers'  liability  act;  that  it  fails  to  show 
.  that  appellant  owed  a  legal  duty  to  appellee's  decedent 
which  was  negligently  omitted  or  performed  to  his  injury. 

The  objections  urged  are  equally  applicable  to  each  para- 
graph of  the  complaint.    Evidently  the  pleader  has  sought 
to  state  a  cause  of  action  under  the  statute.    Where 

1.  this  is  done,  facts  must  be  averred  which  bring  the 
case  within  the  provisions  of  the  statute  relied  on. 

Chicago,  etc.,  B.  Co.  v.  Barnes  (1905),  164  Ind.  143, 148,  73 
N.  E.  91. 

The  specific  objection  urged  against  the  complaint  is  that 
the  allegations  charging  negligence  are  mere  conclusions, 
and  not  the  averment  of  fact&  This  objection  is  specially 
urged  with  great  emphasis  against  the  statement  that  ''the 
operator  at  Servia  gave  said  Mc  Galley  a  signal  calling  him  on 
down  main  track,"  also  **that  it  was  the  duty  and  business 
of  said  operator  •  •  *  to  give  proper  signals  to  em- 
ployes," and  that  it  was  ''the  duty  and  business  of  said  Mc- 
Calley  to  obey  the  signals  given  him  by  said  operator." 

Doubtless  the  form  of  these  averments  could  be  improved, 

but  to  say  that  the  engineer  was  given  "a  signal  calling  him 

on  down  main  track"  is  not  the  statement  of  a  con- 

2.  elusion,  but  of  a  fact.    In  railroad  business  having  to 
do  with  the  operation  of  trains,  to  say  that  a  man  is 

given  "a  signal  to  stop"  or  "a  signal  to  back  up"  or  to  use 
other  statements  of  similar  import,  is  not  to  state  a  conclu- 
sion, but  a  fact, 

Webster  defines  the  word  signal  to  mean  "a  sign,  event  or 
watchword  which  has  been  agreed  upon  as  the  occasion  of 
concerted  action.  A  sign  made  for  the  purpose  of  giving 
notice  to  a  person  of  some  occurrence,  command  or  danger." 
Applying  this  definition  to  the  business  of  operating  rail- 
road trains,  it  is  apparent  that  the  pleader  in  a  case  like  this 
cannot  go  far  in  defining  the  alleged  signal  and  its  meaning, 
Vol.  50—28 
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without  pleading  evidence,  which  is  as  much  condemned  by 
the  rules  of  good  pleading  as  the  statement  of  conclusions 
instead  of  facts. 

The  averments  of  the  complaint  show  that  appellee's  de- 
cedent, in  charge  of  appellant's  engine  No.  776,  was  ap- 
proaching the  station  at  Servia  from  the  east,  under 

3.  orders  to  meet  another  train  at  that  point;  that  he 
checked  the  speed  of  his  engine,  and  sent  his  brake- 
man  to  throw  the  switch,  preparatory  to  taking  the  siding, 
when  he  received  from  the  operator  a  signal,  which  he  an- 
swered by  sounding  the  whistle  of  his  engine,  and  then  pro- 
ceeded down  the  main  track  to  the  front  of  the  station  where 
the  collision  occurred,  resulting  in  his  death.  On  motion  to 
make  the  complaint  more  specific,  the  court  doubtless  would 
have  required  some  additional  averments  as  to  the  kind  and 
character  of  the  signal  given,  its  meaning  and  application  to 
the  particular  case,  but  as  against  the  demurrer,  the  com- 
plaint is  not  insufficient  for  failure  to  aver  additional  facts 
in  regard  to  the  alleged  signal. 

Under  the  statute,  the  operator  stood  in  the  place  of  the 

master,  and  his  acts  in  giving  signals  to  regulate  and  control 

the  movement  of  trains,  were  the  acts  of  appellant. 

4.  Aided  by  the  other  averments  of  the  complaint,  the 
statements  'Hhat  it  was  the  duty  and  business"  of 

the  operator  to  give  proper  signals,  and  that  it  was  "the 
duty  and  business"  of  the  engineer  to  obey  the  signals  so 
given,  were  averments  of  ultimate  facts,  and  not  mere  con- 
clusions of  the  pleader. 

The  complaint  shows  a  fully-equipped  telegraph  office  and 
signal  station  at  Servia,  on  appellant's  road,  with  an  em- 
ploye in  charge,  whose  business  it  was  to  operate  the  same, 
and  who  gave  the  alleged  signal  of  which  appellee  complains. 

The  words  "duty  and  business,"  employed  by  the  pleader, 
plainly  refer  to  the  work  of  the  operator  in  charge 

5.  of  the  station,  and  likewise  to  the  work  and  business 
of  the   engineer.     There   are   instances   where   the 
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word  ''duty"  may  be  used  in  a  pleading  to  designate  the 
character  of  work  to  be  done,  or  the  act  to  be  performed,  in 
pursuance  of  an  employment,  and  when  so  used  the  allega- 
tion is  one  of  ultimate  fact,  and  not  subject  to  the  criticism 
that  it  states  only  a  conclusion  of  the  pleader.  There  is, 
however,  a  dear  distinction  between  such  use  of  the  word 
''duty/'  and  its  use  in  a  general  statement  charging  that  it 
is  the  duty  of  a  person  to  do,  or  to  refrain  from  doing,  a 
certain  act  or  thing,  intending  thereby  to  charge  that  by  rea- 
son of  contractual  relations,  or  by  implication  of  law,  such 
person  is  obligated  to  do  or  not  to  do  the  particular  thin^ 
averred. 

In  the  latter  case  the  weight  of  authority  is  decidedly  to 
the  effect  that  such  averments  state  conclusions  of  law,  and 
not  facts.  But  the  use  of  the  word  duty  in  the  case  at  bar, 
clearly  comes  within  the  former  class,  and  is  employed  in  the 
sense  of  work  or  labor.  This  view  is  strengthened  by  the 
fact  that  it  is  used  in  connection  with  the  word  "business." 
Pittsburgh,  etc,  R.  Co.  v.  Lightheiser  (1904),  163  Ind.  247, 
254,  71  N.  E.  218,  71  N.  E.  660 ,-  Cleveland,  etc.,  B.  Co.  v. 
Morrey  (1909),  172  Ind.  513,  520,  88  N.  E.  932;  Diamond 
Block  Coal  Co.  v.  Cuthbertson  (1906),  166  Ind.  290,  315,  76 
N.  E.  1060;  Chicago,  etc.,  B.  Co.  v.  Barker  (1908),  169  Ind. 
670,  675,  83  N.  E.  369,  17  L.  R.  A.  (N.  S.)  542;  PHnceton 
Coal,  etc.,  Ct>.  v.  Boll  (1904),  162  Ind.  115,  119,  66  N.  E. 
169;  Chicago,  etc.,  B.  Co.  v.  McDaniel  (1893),  134  Ind.  166, 
172,  32  N.  E.  728,  33  N.  E.  769;  Hay  v.  Bash  (1906),  37 
Ind.  App.  167,  172,  76  N.  E.  744 ;  Chicago,  etc,  B.  Co.  v. 
Hamilton  (1908),  42  Ind.  App.  512,  517,  85  N.  E.  1044; 
Pittsburgh,  etc.,  B.  Co.  v.  Bogers  (1910),  45  Ind.  App.  230, 
242,  87  N.  E.  28. 

Our  statute  (§343  Bums  1908,  §338  R.  S.  1881)  requires 
"a  statement  of  the  facts  constituting  the  cause  of  action 

in  plain  and  concise  language,  without  repetition, 
6.    and  in  such  manner  as  to  enable  a  person  of  common 

understanding  to  know  what  is  intended." 
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The  complaint  does  not  depend  on  inferences  for  its  suffi- 
ciency. Defendant  was  advised  of  the  case  it  was  to  meet 
with  sufficient  certainty  to  satisfy  the  rules  of  pleading  re- 
quiring facts  to  be  directly  and  positively  averred,  showing 
that  defendant  owed  a  legal  duty  to  the  complaining  party, 
which  it  negligently  performed,  or  negligently  failed  to  per- 
form, to  his  injury.  Cleveland,  etc.,  R.  Co,  v.  Morrey, 
supra;  Indianapolis,  etc..  Traction  Co.  v.  Newby  (1910),  45 
Ind.  App.  540,  543,  90  N.  E.  29,  91  N.  E.  36. 

The  first  paragraph  states  a  cause  of  action  under  the 
•fourth  clause  of  section  one  of  the  employers'  liability  act 
(§8017  Burns  1908,  Acts  1893  p.  294).  As  the  second  and 
third  paragraphs  contain  the  same  allegations  as  the  first, 
and  some  additional  averments,  they  are  likewise  sufficient  as 
against  the  demurrer. 

The  next  question  arises  on  the  motion  of  appellant  for 
judgment  on  the  answers  to  the  interrogatories,  notwith- 
standing the  general  verdict.  The  substance  of  the  answers, 
in  so  far  as  material  to  the  questions  presented,  is  as  fol- 
lows: The  accident  occurred  on  December  11,  1905,  on 
which  day  appellant  had  in  force  the  following  block-signal 
rules:  *'Rule  3.  The  several  positions  of  train  order  sig- 
nals described  in  Rule  2  will  be  indicated  at  night  by  differ- 
ent colored  lights  at  the  top  of  the  signal  posts,  red  signify- 
ing danger,  stop;  green  signifying  caution,  proceed  with 
care;  and  white  signifying  safety,  no  train  on  the  block." 
Appellant's  road  passed  through  Huntington,  Bippus,  and 
Servia,  Indiana,  and  at  each  of  said  places  it  maintained  a 
station,  consisting  of  a  telegraph  office,  block-signal  system 
and  switches.  On  said  date  appellee's  decedent,  William  E. 
McCalley,  was  employed  by  appellant  as  a  locomotive  en- 
gineer, and  had  been  so  employed  for  seven  years  immediate- 
ly prior  thereto,  and  previous  to  that  time  as  a  fireman. 
Decedent  had  made  frequent  trips  over  said  road,  and  was 
familiar  with  the  tracks  and  switches  at  said  places.  On 
said  date  he  was  in  charge  of  locomotive  No.  776,  and  a 
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freight-train  out  of  Huntington,  going  west,  said  train  being 
known  as  **  extra  No.  776,"  and  it  consisted  of  two  locomo- 
tives and  about  fifty  cars.  McCalley  was  the  head  engineer 
in  charge  of  the  movement  and  operation  of  said  train.  He 
had  received  orders  to  meet  No.  74  at  Bippus,  and  when  his 
train  approached  Bippus,  the  operator  at  the  station 
** winked  the  block,"  which  was  done  by  repeatedly  moving 
the  signal  up  and  down,  so  as  to  make  the  different  lights 
appear  and  disappear.  The  green  light  was  the  signal  shown 
at  night  to  indicate  that  there  was  an  order — ^known  as 
** nineteen  order" — for  the  approaching  train,  and  such  sig- 
nal was  displayed  at  Bippus  and  said  McCalley  received  an 
order,  known  as  a  '* nineteen  order,"  at  Bippus  to  meet 
train  No.  74  at  Servia.  The  order  received  by  McCalley  .at 
Bippus  was  as  follows:  **No.  74,  Engine  809,  and  Extra 
No.  776,  west,  will  meet  at  Servia  instead  of  Bippus."  As 
extra  No.  776  approached  Servia  it  stopped,  and  the  head 
brakeman  went  out  from  the  train,  forward  to  the  east  switch 
with  a  lantern,  for  the  purpose  of  throwing  the  switch.  The 
operator  at  Servia  saw  extra  train  No.  776  slow  up,  or  stop, 
and  the  brakeman  come  out  from  the  train  towards  the  east 
switch,  and  thereupon  said  operator  gave  to  said  train  a 
white  block,  which  was  not  given  in  pursuance  of  orders 
from  the  train  dispatcher  at  Huntington.  The  block  was 
not  ** winked"  at  Servia,  as  train  extra  No.  776  approached 
the  east  switch,  nor  at  any  time  preceding  the  collision,  nor 
did  said  extra  train  take  the  siding  at  Servia.  The  only  sig- 
nal displayed  at  Servia  for  train  No.  776  was  a  white  block, 
and  when  so  given  No.  74  was  on  the  main  track,  so  as  to 
dear  the  passing  track  at  both  the  east  and  west  switches, 
and  was  there  by  the  order  of  the  dispatcher  at  Huntington. 
On  December  11,  1905,  and  for  many  years  prior  thereto, 
appellant  had  in  force  certain  rules  governing  the  running 
of  trains  and  the  action  of  the  engineers  in  charge  of  them, 
and  McCalley  was  familiar  with  said  rules  prior  to  and  on 
December  11,  1905,  of  which  the  following  were  then  in 
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force:  *'No.  522.  A  train,  or  any  section  of  a  train,  must 
be  governed  strictly  by  the  terras  of  orders  addressed  to  it, 
and  must  not  assume  rights  not  conferred  by  such  orders. 
•  •  •»>  '*No.  86.  When  a  train  of  inferior  class  meets  a 
train  of  a  superior  class,  on  single  track,  the  train  of  inferior 
class  must  take  the  siding."  **No.  84.  •  •  •  (A) 
East-bound  trains  have  absolute  right  over  west-bound  trains 
of  the  same  class,  unless  otherwise  ordered."  ''82.  All  ex- 
tra trains  are  of  inferior  class  to  all  regular  trains  of  what- 
ever class."  **19  orders.  A  green  flag  by  day,  or  a  green 
light  by  night,  will  be  displayed  by  operators  having  *19 
orders'  to  be  delivered.  These  orders  must  not  be  placed  so 
that  they  can  be  mistaken  for  the  block  signal,  and  it  must 
be  understood  that  they  have  no  connection  whatever  with 
the  block  signals.  They  are  simply  to  notify  train  men  that 
there  are  '19  orders'  for  them  at  that  office,  which  they  will 
go  to  the  office  and  get,  or  the  operator  will  hand  to  them  as 
they  pass.  The  displaying  of  a  colored  block  signal  shall 
not  be  understood  as  authorizing  a  train  to  use  the  main 
track  at  a  station  where,  imder  the  general  rules,  or  under 
orders  previously  received,  they  should  take  the  siding. ' ' 

Train  No.  74  was  a  regular  east-bound  train,  and  was 
superior  to  extra  No.  776.  Under  the  rules  of  appellant,  in 
force  December  11,  1905,  it  was  the  duty  of  a  west-bound 
train  to  take  the  side-track  at  any  point  where  it  had  orders 
to  meet  an  east-bound  train  of  the  same  or  superior  class. 
It  was  the  duty  of  McCalley,  as  the  engineer  in  charge  of 
train  extra  No.  776,  under  orders  received  by  him  at  Bippus, 
to  take  side-track  at  Servia.  It  was  moonlight  at  the  time 
of  the  accident  to  said  McCalley,  and  at  that  time  appellant 
had  in  force  rule  232,  which  provided  that  engineers  must 
"keep  a  constant  lookout  on  the  track  for  danger-signals 
and  obstructions. "  Appellant's  track  at  and  near  Servia  was 
straight  from  a  point  east  of  the  east  switch  to  the  point 
where  the  accident  occurred,  and  there  was  no  obstruction, 
at  and  immediately  prior  to  the  time  of  the  accident  to  Me 
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Calley,  which  prevented  him  from  seeing  the  engine  of 
train  No.  74  on  the  main  track  at  Servia.  The  headlight  on 
McCalley's  engine  was  burning  at  the  time  of  the  accident^ 
and  was  not  smoky  at  the  time  of  and  immediately  prior 
thereto. 

Appellant  insists  that  under  well-established  rules  of  law, 
the  answers  to  the  interrogatories  are  in  irreconcilable  con- 
flict with  the  general  verdict,  and  especially  urges  in  this 
connection  the  finding  that  the  rules  of  appellant,  in  force 
at  the  time  of  the  accident,  known  to  the  decedent,  required 
a  west-bound  train  to  take  the  side-track  at  any  point  where 
it  had  orders  to  meet  an  east-bound  train,  and  also  that  it 
was  McCalley's  duty,  as  engineer,  under  his  orders  received 
at  Bippus,  to  take  the  side-track  at  Servia  at  the  east  switch 
to  meet  train  No.  74.  Also  that  the  rules  provide  that  a 
colored  block  signal  will  not  authorize  a  train  to  use  the 
main  track,  where  under  the  general  rules  or  orders  previ- 
ously received  it  should  take  the  siding. 

It  is  apparent  that  the  finding  that  ^4t  was  the  duty  of 
McCalley,  under  orders  received  at  Bippus,"  to  take  the 
switch  at  Servia,  is  not  the  equivalent  of  a  finding  based  on 
all  the  evidence  that  such  was  his  duty,  for  the  interrogatory 
expressly  limits  his  duty  to  the  requirements  of  his  orders. 
Furthermore,  the  complaint  proceeds  on  the  theory  that  his 
orders  required  him  to  take  the  siding  at  Servia,  and  alleges 
that  he  was  about  to  do  so  when,  by  signal  from  the  operator,: 
be  was  called  on  down  the  main  track. 

The  general  verdict  finds  every  issuable  fact  in  favor  of 

the  prevailing  party,  and  in  passing  on  this  motion  we  are 

not  permitted,  under  our  procedure,  to  consider  the 

7.  evidence,  but  must  look  solely  to  the  general  verdict, 
the  interrogatories  and  the  answers  thereto,  and  to 
the  facts  provable  under  the  issues.  Ittenbach  v.  Thomas 
(1911),  48  Ind.  App.  420,  96  N.  E.  21;  McCoy  v.  Eokomo 
«.,  etc.,  Co.  (1902),  158  Ind.  662,  64  N.  E.  92;  Indiana  B. 
Co.  V.  Maurer  (1903),  160  Ind.  25,  25  N.  E.  156. 


440  APPELLATE  COURT  OP  INDIANA, 

Chicago,  etc.,  R.  Co.  v.  Hamerick — 60  Ind  App.  425. 

Under  the  issues  of  this  case,  proof  was  admissible  to  show 

that  notwithstanding  the  printed  rules  promulgated  by  the 

company,  by  long  usage  and  custom,  a  rule  was  estab- 

8.  lished  and  known  to  and  acquiesced  in  by  both  Me 
Galley  and  appellant,  by  which  an  engineer  holding 

orders  requiring  him  to  take  his  train  over  the  side-track,  on 
receiving  the  white  block  signal,  meaning  '^safety,  no  train 
on  the  block, ' '  and  answering  the  same,  was  permitted  to  take 
his  train  down  the  main  track  at  least  as  far  as  the  station, 
notwithstanding  the  printed  rules  or  previous  orders  to  the 
contrary  known  to  him.    Pennsylvania  Co.  v.  McCormack 
(1892),  131  Ind.  250,  257,  30  N.  E.  27;  Springer  v.  Byram 
(1894),  137  Ind.  15,  25,  36  N.  E.  361,  23  L.  R.  A.  244,  45 
Am.    St.    159;    Pittsburgh,   etc.,   B.    Co.   v.   Montgomery 
(1898),  152  Ind.  1,  24,  49  N.  E.  582,  69  L.  R.  A.  875,  71  Am. 
St.  301;   Pennsylvania  Co.  v.  Coyer  (1904),  163  Ind.  631, 
G37,  72  N.  E.  875;  Stalcup  v.  Louisville,  etc.,  R.  Co.  (1897), 
16  Ind.  App.  584,  590,  45  N.  E.  802;  Syndicate  Improv.  Co. 
V.  Bradley  (1895),  6  Wyo.  171,  43  Pac.  79,  84,  44  Pac.  60; 
Reese  v.  Hershey  (1894),  163  Pa.  St.  253,  29  AtL  907,  43 
Am.  St.  795;  Pennsylvaiiia  Co.  v.  Stoelke  (1882),  104  Dl. 
201,  204;  Clark  v.  Manhattan  R.  Co.  (1902),  79  N.  Y.  Supp. 
220,  77  App.  Div.  284;   Daley  v.  American  Printing  Co. 
(1891),  152  Mass.  581,  26  N.  E.  135. 

For  the  reason  above  stated  and  on  the  authority 

9.  cited  we  hold  that  the  trial  court  did  not  err  in  over- 
ruling the  motion  for  judgment  on  the  answers  to  the 

interrogatories. 

We  come  now  to  the  alleged  errors  presented  by  the  over- 
ruling of  the  motion  for  a  new  trial,  which  was  asked  for 
numerous  reasons,  among  them  that  the  verdict  (1)  is  not 
sustained  by  siiflScient  evidence,  and  (2)  is  contrary  to  law. 

If  there  is  evidence  tending  to  prove  all  the  facts  essen- 
tial to  appellee's  recovery  under  any  paragraph  of 

10.  the  complaint,  the  verdict  cannot  be  disturbed  for 
insufl&ciency  of  the  evidence.     This  court  will  not 
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weigh  the  evidence,  but  will  decide  whether  there  is,  or  is  not, 
a  total  fikilure  of  evidence  to  support  any  material  fact  essen- 
tial  to  a  recovery. 
It  is  the  dnty  of  a  railroad  company  to  adopt  and  promul- 
gate reasonable  ruleQ  for  the  running  of  its  trains  and 

11.  the  safety  of  its  employes.   It  is  likewise  the  duty  of  an 
employe  to  obey  such  reasonable  rules  when  brought  to 

his  notice,  and  if  he  violates  them,  and  is  injured  as  a  prox- 
imate result  of  such  violation,  he  is  guilty  of  contribu- 

12.  tory  negligence,  and  cannot  recover  on  account  thereof, 
unless  there  are  other  facts  which,  in  the  particular  in- 
stance, excuse  the  employe,  or  relieve  him  from  the  duty  of 
strict  obedience,  or  unless  the  rule  in  question  has  been  in 
some  way  abrogated  or  annulled  so  as  not  to  be  binding  on 
him  at  the  time  of  his  injury.  Cincinnati,  etc.,  B.  Co.  v.  Lang 
(1889),  118  Ind.  579,  584,  21  N.  E.  317;  Pennsylvania  Co. 
V.  Whitcomb  (1887),  111  Ind.  212,  218, 12  N.  E.  380;  Penn- 
sylvania Co.  V.  Coyer,  supra,  638 ;  Terre  Haute,  etc.,  B.  Co. 
V.  Becker  (1896),  146  Ind.  202,  217,  45  N.  E.  96;  Cleveland, 
etc.,  B.  Co.  V.  Gossett  (1909),  172  Ind.  525,  541,  87  N.  E. 
723;  I>iamond  Block  Coal  Co.  v.  Cuthbertson  (1906),  166 
Ind.  290,  313,  76  N.  E,  1060. 

In  5  Thompson,  Negligence  §5404,  the  author  says:    **If 
an  employer  knowingly  suffers  his  rules  established  to  pro- 
mote the  safety  of  his  employes  to  be  habitually  vio- 

13.  lated  by  them,  they  will  be  treated  as  having  been 
abrogated  with  his  consent,  and  he  will  not  be  per- 
mitted to  set  up  a  violation  of  such  a  rule  in  an  action 
against  him  by  an  employe,  or  by  his  representative  in  case 
of  his  decease,  as  contributory  negligence  and  as  a  reason 
why  he  should  not  recover.  The  reason  is  that  a  rule,  al- 
though established  and  published  in  writing,  may  as  well  be 
abrogated  by  the  author  of  it  by  acts  or  neglect  in  pais,  as 
by  an  affirmative  order  or  proclamation  to  that  effect.  The 
master  will  not  be  permitted  to  suffer  a  general  nonobserv- 
anee  of  a  rule  designed  to  promote  the  safety  of  his  serv- 
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ants,  and  then  to  revive  it  for  the  purpose  of  tripping  up 
and  defeating  the  action  of  a  particular  servant,  who,  but 
for  the  rule,  has  an  action  against  him  for  damages.  He 
will  not  be  allowed  to  neglect  it  and  to  let  it  fall  into  disuse 
as  to  his  servants  generally,  and  then  to  revive  it  and  enforce 
it  after  the  fact  against  a  particular  servant  who  is  suing 
him  for  damages." 

On  the  subject  of  when  a  rule  may  be  considered  abroi 
gated,  the  same  author  says:  '*The  abrogation  by  an  em- 
ployer of  a  rule  governing  the  conduct  of  employes  may  be 
presumed  when  it  is  frequently  and  openly  violated  for  such 
a  length  of  time  that  the  company  could,  by  the  use  of 
ordinary  care,  have  ascertained  its  nonobservance ;  and  mere 
nonobservance  thereof  by  an  employe  does  not  render  him 
guilty  of  contributory  negligence,  precluding  recovery  for 
injuries  which  might  have  been  avoided  if  he  had  observed 
it."    5  Thompson,  Negligence  §5404. 

In  Farris  v.  Southern  R.  Co.  (1909),  151  N.  C.  483,  66  S. 
E.  457,  the  defendant  was  held  charged  with  knowledge  of  a 
custom  among  its  employes  in  crossing  its  tracks,  where  the 
custom  had  existed  for  six  months. 

The  same  court  held  that  knowledge  was  shown  of  a  cus- 
tom of  employes  to  ride  on  an  engine,  where  the  evidence 
showed  the  custom  to  have  been  in  vogue  for  nine  years. 
Heilig  V.  Southern  B.  Co.  (1910),  152  N.  C.  469,  67  S.  E. 
1009. 

In  Barry  v.  Hannibal,  etc.,  B.  Co.  (1888),  98  Mo.  62,  11 
S.  W.  308,  14  Am.  St.  610,  where  a  rule  of  the  company 
stated  that  an  engineer  must  not  permit  the  fireman  to  oper- 
ate the  engine,  except  when  the  engineer  himself  is  on  the 
engine,  and  required  both  to  remain  on  the  engine  while  on 
duty,  and  the  engineer  was  injured  while  off  his  engine,  it 
was  held  that  negligence  of  the  engineer  could  not,  on  siioh 
facts,  be  ruled  as  a  matter  of  law,  and  that  where  there  was 
an  established  usage  of  the  company's  engineers,  known  and 
acquiesced  in  by  its  superior  officers,  to  allow  an  engineer  to 
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alight  from  his  engine,  and  to  permit  his  fireman  to  make 
short  moves,  the  engineer  remaining  near  enough  to  give 
direetions,  such  custom  amounted  to  an  abandonment  of  the 
mle  to  the  extent  of  the  custom. 

The  supreme  court  of  Michigan  has  held  that  violation  of 
the  rules  of  the  company  will  defeat  recovery,  but  that  an 
exception  exists  where  the  '^company  itself  has  sanctioned 
the  custom  of  its  employes  to  act  in  violation  of  the  rules, 
and  has  thus  virtually  abrogated  theuL  This  exception  is 
based  upon  the  theory  that  it  would  be  unjust  in  employers 
to  establish  rules,  and  then  sanction  their  violation,  and  in- 
terpose such  violation  as  a  defense.  •  •  *  Only  when 
this  rule  is  violated  by  brakemen  so  universally  and  notori- 
ously that  it  is  a  fair  inference  that  the  company  sanc- 
tioned and  approved  the  violation  is  the  company  barred 
from  this  defense."  Nichols  v.  Chicago,  etc.,  B.  Co.  (1900), 
125  Mich.  394,  397,  84  N.  W.  470. 

In  Cleveland,  etc.,  B.  Co.  v.  Gossett,  supra,  543,  our  Su- 
preme Court,  in  speaking  of  the  violation  of  rules,  said: 
**  There  are,  however,  a  great  many  circumstances  attending 
the  violation  of  rules  which  modify  the  act  and  give  it  such 
character,  with  respect  to  negligence,  as  will  make  it  a  ques- 
tion for  the  jury." 

In  Kane  v.  Erie  B.  Co.  (1906),  142  Fed.  682,  73  C.  C.  A. 
672,  where  it  was  shown  to  be  a  part  of  the  duty  of  a  fire- 
man to  clean  the  engine,  and  it  was  proved  that  it  was  the 
enstom  on  defendant's  road  for  a  fireman  to  do  the  work 
\vhile  the  engine  was  moving,  and  such  custom  was  known  to 
aod  sanctioned  by  the  company,  although  there  was  a  rule 
in  force  forbidding  a  fireman  so  to  do,  it  was  held  that  the 
effect  of  such  custom  was  to  abrogate  the  rule,  and  that  the 
fireman  could  not,  as  a  matter  of  law,  be  held  guilty  of  con- 
tributory negligence,  preventing  a  recovery,  for  an  injury 
received  while  so  cleaning  his  engine ;  that  the  question  was 
one  for  the  jury.  To  the  same  effect  are  the  following  cases : 
Brady  v.  New  York,  etc.,  R.  Co.  (1903),  184  Mass.  225,  228, 
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68  N.  E.  227;  Oalveston,  etc.,  B.  Co.  v.  Sweeney  (1896),  14 
Tex.  Civ.  App.  216,  36  S.  W.  800;  Gulf,  etc.,  B.  Co.  v.  Knox 
(1901),  25  Tex.  Civ.  App.  450,  61  S.  W.  969;  Sutherland  v. 
Troy,  etc.,  R.  Co.  (1891),  125  N.  Y.  737,  26  N.  E.  609;  Som- 
erset,  etc.,  B.  Co.  v.  GMraith  (1885),  109  Pa.  St.  32,  1  AtL 
371;  Kane  v.  Northern  Cent.  B.  Co.  (1888),  128  U.  S.  91, 
9  Sup.  Ct.  16,  32  L.  Ed.  339 ;  Baltimore,  etc.,  B.  Co.  v.  Leath- 
ers (1895),  12  Ind.  App.  544,  40  N.  E.  1094;  5  Thompaon, 
Negligence  §§5404-5408,  and  cases  cited. 

Considering  only  the  rules  and  the  orders  held  by  appel- 
lee's decedent,  it  is  apparent  that  he  should  have  taken  the 
siding  at  Servia,  notwithstanding  the  white  block  sig- 

14.  nal  given  to  him  by  the  operator,  and  that  failing  so 
to  do  he  was  guilty  of  negligence  which  contributed  to 

his  injury,  and  should  prevent  a  recovery.  But  under  the 
issues  we  are  required  to  go  farther,  and  ascertain  whether 
there  is  some  evidence  from  which  the  jury  may  have  rights 
fully  found  that  he  was  not  guilty  of  negligence  in  using 
the  main  track,  notwithstanding  the  rules  of  the  company 
and  the  orders  held  by  him. 

In  passing  on  the  motion  for  judgment  on  the  answers  to 
the  interrogatories,  we  have  held  that  the  special  verdict  is 
not  in  irreconcilable  conflict  with  the  general  verdict  be- 
cause, under  the  issues,  evidence  was  admissible  to  prove  a 
custom  establishing  a  rule  of  operating  trains  on  appellant's 
road  which  would  so  modify  or  annul  the  printed  rules  as 
to  authorize  McCalley  to  proceed  on  down  the  main  track  to 
the  station  at  Servia,  without  being  guilty  of  contributory 
negligence  as  indicated  by  the  printed  rules. 

In  passing  on  the  error  ajssigned  in  overruling  the  motion 

for  a  new  trial,  asked  on  the  ground  of  the  insufficiency  of 

the  evidence,  we  are  not  permitted  to  determine  the 

15.  question  from  the  evidence  admissible  under  the  is- 
sues, independent  of  the  evidence  actually  shown  by 

the  record,  nor  are  we  to  weigh  the  evidence  if  conflicting  on 
that  issue,  but  we  must  determine  whether  there  is  any  evi- 
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dence  in  the  record  from  which  the  jury  may  have  found 
such  custom  to  be  established,  and  binding  on  appellant. 

It  is  not  questioned  by  appellant,  but  on  the  contrary  it 
asserts,  that  an  engineer  holding  orders  requiring  him  to 
take  the  siding  at  a  certain  place  on  appellant's  road,  on  ap- 
proaching the  station  at  such  place,  may  proceed  on  down 
the  main  track  to  the  station,  if  before  so  doing  the  block  is 
winked,  and  in  addition  thereto,  at  night  a  green  light  is  dis- 
played or  in  the  daytime  a  green  flag. 

There  is  evidence  tending  to  prove  that  winking  the  block 

is  done  by  moving  the  semaphore  up  and  down,  and  that  in 

so  doing  the  lights  are  changed  from  red  to  white, 

16.  and  there  is  other  testimony  to  the  effect  that  colors 
other  than  red  and  white  also  appear  in  winking  the 
block ;  that  there  is  no  difference  in  dropping  the  block  and 
winking  the  block ;  that  when  an  engineer  approaches  a  sta- 
tion on  appellant's  road,  under  orders  to  take  the  siding,  he 
may  be  called  down  to  the  station  to  get  a  meeting  or  nine- 
teen order,  without  stopping  his  train,  by  the  winking  of 
the  block ;  that  on  seeing  the  light  changed  to  white  the  en- 
gineer answers  the  signal  by  sounding  his  whistle,  and  if 
the  light  remains  white  he  moves  down  the  main  track  to 
the  station,  and  is  governed  by  the  orders  there  received; 
there  was  also  other  testimony  to  the  effect  that  he  should  not 
do  so  unless,  in  addition  to  the  winking  of  the  block,  a  green 
light  other  than  that  of  the  semaphore  was  displayed  at  the 
station;  that  trains  do  not  usually  stop  to  receive  such  or- 
ders, but  they  are  handed  on  as  the  train  passes ;  that  it  was 
the  usual  custom  on  appellant's  road  at  the  time  of  the  acci- 
dent when  the  white  block  was  given  an  approaching  train, 
having  orders  to  take  the  siding  at  that  station,  not  to  go 
in  on  the  switch,  but  to  proceed  on  down  the  main  track 
to  the  station  for  orders ;  that  it  had  been  a  custom  among 
engineers  on  appellant's  road  for  about  five  years  prior  to 
the  accident,  on  approaching  a  station  under  orders  requir- 
ing them  to  take  the  siding,  on  the  winking  of  the  block,  to 
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run  their  trains  down  to  the  station  on  the  main  track  for 
an  order ;  that  for  thirteen  years  prior  to  the  accident  such 
custom  was  known  to  and  approved  by  appellant's  tirain 
master;  that  a  white  block  at  Servia  meant  that  there  was 
no  train  on  the  track,  between  that  place  and  Boliver,  the 
next  station  west ;  that  there  was  no  written  or  printed  rule 
in  force  on  appellant's  road,  and  never  had  been,  requiring 
engineers  to  take  their  trains  down  the  main  track  to  the 
station  on  seeing  the  nineteen  order  signal  displayed;  that 
when  decedent  approached  the  east  switch  at  Servia  he 
stopped  his  train  and  sent  his  head  brakeman  forward  to 
throw  the  switch  preparatory  to  taking  his  train  in  on  the 
siding ;  that  the  operator  saw  the  brakeman  approaching  the 
switch  and  threw  the  block  from  red  to  white,  and  McCalley 
answered  the  signal  by  sounding  the  whistle,  and  immedi- 
ately '' pulled  down  the  main  track"  to  the  station;  that 
the  block  lights  were  visible,  but  looking  down  the  main 
track  in  the  direction  of  the  station  no  headlight  or  train 
was  visible  until  McCalley 's  engine  was  within  two  or  three 
car  lengths  of  the  engine  with  which  he  collided. 

The  question  here  presented  is  that  of  the  contributory 
negligence  of  decedent.  Diamond  Block  Coal  Co.  v.  Cuth- 
bertson,  supra,  313. 

Can  it  be  said  that  a  person  of  ordinary  prudence  would 
not  have  done  as  the  decedent  did  under  all  the  facts  of  this 
case  as  disclosed  by  the  evidence,  or  can  it  be  said,  as  a  mat- 
ter of  law,  that  he  was  guilty  of  negligence  contributing  to 
the  collision  which  caused  his  death,  by  running  his  train 
down  the  main  track  to  the  station,  instead  of  taking  the 
siding? 

Where  the  evidence  is  undisputed,  and  all  tends  to  show 

contributory  negligence,  the  question  is  one  of  law  for  the 

court.    But  where  it  is  conflicting  on  the  subject,  or 

17.   is  of  such  a«character  that  reasonable  minds  may  draw 
different  conclusions  therefrom,  the  question  of  con- 
tributory negligence  is  one  of  fact  to  be  submitted  to  and  de- 
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cided  by  the  jury.    The  jury  has  the  right  to  consider 

18.  all  the  evidence,  and  determine  its  weight  as  applied 
to  any  issuable  fact  in  the  case,  and  also  to  consider 

what  may  be  reasonably  inferred  from  what  is  thus  proved. 

If  there  is  any  conflict  in  the  evidence  given  on  the  trial 

on  the  subject  of  contributory  negligence,  no  matter  what  its 

weight  or  character,  nor  to  what  extent  it  is  appar- 

19.  ently  overborne  or  contradicted  by  other  evidence, 
the  decision  of  the  issue  should  be  submitted  to  the 

jury.  Beaning  v.  South  Bend  Electric  Co.  (1910),  45  Ind. 
App.  261,  267,  90  N.  E.  786 ;  Haughton  v.  Aetna  Life  Ins. 
Co.  (1905),  165  Ind.  32,  40,  73  N.  E.  592,  74  N.  E.  613; 
Diamond  Block  Coal  Co.  v.  Cuthbertson,' supra,  306;  Farm- 
ers Nat.  Bank  v.  Coyner  (1909),  44  Ind.  App.  335,  338,  88 
N.  E.  856;  Cleveland,  etc.,  B.  Co.  v.  Oossett,  supra,  537; 
Collins  V.  Catholic  Order,  etc.,  (1909),  43  Ind.  App.  549, 
559,  88  N.  E.  87. 

We  conclude,  therefore,  that  the  question  of  the 

16.   contributory  negligence  of  appellee's  decedent  was 
properly  submitted  to  the  jury. 

There  was  evidence  tending  to  prove  a  custom  from  which 
the  jury  in  weighing  the  evidence  could  find  the  decedent 
free  from  negligence  in  running  his  train  down  the  main 
track  to  the  station  at  Servia,  and  also  that  such  custom  was 
known  to  and  acquiesced  in  by  appellant. 

The  jury  having  so  found,  on  the  facts  of  this 

20.  case,  we  are  not  warranted  in  reversing  the  judgment 
for  insufficiency  of  the  evidence  to  support  the  ver- 
dict. 

A  new  trial  was  also  asked  on  account  of  alleged  errors  in 
giving  certain  instructions  and  in  refusing  certain  instruc- 
tions tendered  by  appellant.  What  we  have  said  on  other 
questions  in  this  opinion  is  applicable  to  some  of  the  ques- 
tions raised  on  the  instructions,  and  need  not  be  repeated. 

Instructions  five,  eighteen  and  nineteen,  tendered  by  ap- 
pellant, and  refused,  present  phases  of  the  proposition  that 
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appellee  must  recover  on  the  allegations  of  negligence 

21.  charged  in  his  complaint,  or  not  at  all.    These  were 
proper  instructions  but  the  same  questions  were  cov- 
ered by  other  instructions  given  by  the  court. 

Instruction  five  told  the  jury  that  if  the  alleged  signal 
complained  of  was  given  by  order  of  the  train  dis- 

22.  patch er,  there  could  be  no  recovery  on  that  account, 
as  the  negligence  charged  in  regard  to  the  signal  was 

that  of  the  operator. 

The  jury  in  answer  to  interrogatory  twenty-two  and  one- 
half  expressly  found  that  the  signal  was  not  given  by  order 
of  the  train  dispatcher,  so  that  if  there  was  error  in  refus- 
ing the  instruction  it  was  harmless  to  appellant. 

By  different  language,  most  that  is  included  in  in- 

21.   structions  eighteen  and  nineteen,  refused,  is  included 
in  twenty-one,  tendered  by  appellant  and  given  by 
the  court. 

Complaint  is  also  made  of  the  refusal  of  instruction  eight, 
but  the  record  affirmatively  shows  that  it  was  given. 

Instruction  fourteen,  tendered  by  appellant  and  refused, 
told  the  jury,  in  effect,  that  appellee's  decedent  could  not 
recover  if  he  violated  his  orders  in  taking  his  train  over  the 
main  track  to  the  station  at  Servia.  But  the  court  gave  in- 
struction nine,  tendered  by  appellant,  which  told  the  jury 
that  if  McCalley  was  **  injured  or  killed  without  fault  on 
the  company's  part,  or  by  reason  of  his  failure  to  comply 
with  the  orders,  rules  and  directions  of  the  company,  he  can- 
not recover,"  nor  can  his  administrator. 

The  other  instructions  refused  were  sufficiently  covered 
by  those  given,  to  render  harmless  their  refusal 

Complaint  is  also  made  of  the  giving  of  instruction  four, 
tendered  by  appellee,  on  the  measure  of  damages.    This  in- 
struction is  incomplete,  but  states  the  law  correctly 

23.  as  far  as  it  goes,  and  the  error  in  giving  it,  if  any,  is 
waived  by  appellant  by  failure  to  tender  a  more  com- 
plete instruction  on  the  subject.    Elliott,  App.  Proc.  §§647, 
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736;  Fitzgerald  v.  Ooff  (1884),  99  Ind.  28,  39;  New  Castle 
Bridge  Co.  v.  Doty  (1907),  168  Ind.  259,  266,  79  N.  E.  485; 
Voris  V.  Shotts  (1898),  20  Ind.  App.  220,  223,  50  N.  E. 
484. 

Furthermore,  on  tbe  facts  of  this  ease,  the  size  of 

24.  the  verdict  is  such  as  to  warrant  the  conclusion  that 
appellant  was  not  harmed  by  the  instruction. 

The  court  gave  instructions  covering  the  non-liability  of 
appellant,  where  the  injury  resulted  from  the  inexcusable 
violation  of  its  reasonable  rules  and  of  its  orders,  in  such 
way  as  clearly  to  set  before  the  jury  the  defense  made  to  the 
suit.  The  instructions  taken  as  a  whole  state  the  law  fully 
and  fairly  to  both  parties,  and  there  is  no  available  error 
ahown  by  the  refusal,  or  in  the  giving  of  instructions. 

The  objections  made  to  the  admission  and  to  the  exclu- 
sion of  certain  evidence  present  no  questions  merit- 

25.  ing  extended  consideration,  for  it  is  apparent  from 
the  record  that  appellant  was  not  harmed  by  any  of 

such  rulings. 

The  court  did  not  err  in  overruling  the  motion  for  a  new 
trial.  No  error  harmful  to  appellant  appearing  in  the  rec- 
ord, the  judgment  is  afiOb*med. 

Myers,  Hottel,  Ibach,  Adams  and  Lairy,  JJ..  oonenr. 

Note.— Reported  In  96  N.  E.  649.  See,  also,  raider  (1)  31  Cyc. 
115;  (2)  26  Cyc.  1384;  (4^  5)  31  Cyc.  54;  (6)  26  Cyc.  1392;  (7)  38 
Cyc.  1930;  (8)  26  Cyc.  1440;  (9)  26  Cyc.  1513;  (10)  3  Qra  348; 
(U)  26  Cyc.  1157;  (12)  26  Cyc.  1162;  (13)  26  Cyc.  1161;  (14)  3 
Cjc.  347,  348;  (15)  3  Cyc.  318,  319;  (16)  26  Cyc.  1482;  (17)  29 
Cyc.  630;  (18)  38  Cyc.  1517;  (19)  29  Cyc.  633;  (20)  3  Cyc.  348; 
(21)  38  Cyc.  1711;  (22)  38  Cyc.  1817;  (23)  38  Cyc.  1693;  (24)  38 
Cyc.  1814;  (25)  38  Cyc  1411,  1450.  For  a  discussion  of  the  diso- 
bedience of  the  rules  or  regulations  of  a  master  as  affecting  the 
right  of  a  servant  to  recover  for  personal  injuries,  see  8  Ann. 
Gas.  3 ;  10  Ann.  Cas.  152 ;  Ann.  Cas.  1912A  84.  As  to  pleading  and 
practice  under  Lord  Campbell's  Act  and  kindred  enactments,  see 
48  Am.  Dec.  636.  As  to  the  want  of  due  care  by  a  telegraph 
operator  In  controlling  train  movements,  see  75  Am.  St.  637. 

Vou  50—29 
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Lak£  Erie  and  Western  Railroad  Company 

V.  Beals. 

[No.  7,645.    Filed  May  17,  1912.] 

1.  Nbgliqence. — ComplcUnt. — Allegations  of  Several  Acts  of  Negli- 
gence, — Proof, — Several  charges  of  negligence  may  be  embodied 
In  one  paragraph  of  complaint,  and  proof  of  one  will  be  sufficient 
unless  the  acts  of  negligence  charged  are  so  related  and  dei^end- 
ent  upon  each  other  as  to  show  that  the  Injary  complained  of 
resulted  from  the  combined  acts.    p.  453. 

2.  Gabbiebs. — Railroads, — Passengers. — Assistance  in  Alighting. — 
Duty  of  Carrier. — Where  a  carrier  has  provided  a  safe  and  suit- 
able place  for  passengers  to  alight  and  gives  them  a  reasonable 
time  to  do  so,  it  is  not  ordinarily  required  to  tender  assistance 
to  a  passenger  In  the  act  of  alighting,  except  where  by  reason  of 
sickness,  age,  infirmity,  or  some  other  cause  known  to  the  carrier 
or  its  servants,  he  Is  in  need  of  assistance,    p.  453. 

3.  Garbiebs. — Railroads. — Passengers, — Negligence, — Failure  to  As- 
sist Passenger  in  Alighting. — Complaint. — Sufficiency. — In  an  ac- 
tion by  a  railroad  passenger  to  recover  for  injuries  In  all^ting 
from  a  train,  a  complaint,  charging  several  acts  of  negligence, 
and  charging  negligence  in  the  failure  of  defendant's  servants  to 
assist  plaintiff  in  alighting,  was  insufficient  as  to  such  charge, 
where  there  were  no  allegations  showing  a  duty  to  render  such 
assistance  or  that  the  failure  to  render  such  assistance  was  the 
cause  of  the  injury,    p.  454. 

4.  Gabbiebs. — Railroads, — Passengers. — Complaint. — Allegation  of 
Negligence. — Sufficiency. — A  complaint  by  a  passenger  for  injuries 
in  alighting  from  a  train,  alleging  that  while  plaintiff  was  in  the 
act  of  alighting,  the  defendant's  servants  negligently,  and  without 
notice  caused  the  train  to  start  suddenly  with  such  speed  as 
violently  to  throw  plaintiff  to  the  platform,  sufficiently  charged 
negligence  without  averring  the  particular  duty  which  was  vio- 
lated, or  the  particular  acts  or  omissions  which  constituted  such 
violation  of  duty.    p.  454. 

5.  Negligence. — Complaint, — Allegations, — Motion  to  Make  Spe- 
cific.— Where  a  complaint  charges  that  an  act  was  negligently 
done,  and  It  Is  desired  that  it  should  be  more  specific  as  to  the 
duty  violated,  or  the  particular  acts  or  omissions  which  consti- 
tuted the  violation,  the  defendant's  remedy  is  by  a  motion  to  that 
effect,    p.  454. 

6.  Garbiers. — Railroads, — Passengers, — Complaint. — Allegation  of 
Negligence. — Proof, — In  support  of  an  allegation  that  while  plain- 
tiff was  alighting  from  a  train  the  servants  of  defendant  railroad 
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company  negligently  and  without  notice  caused  the  train  to  start 
suddenly  with  such  speed  as  to  throw  plaintiff  to  the  station  plat- 
form, plaintiff  is  permitted  to  prove  any  act  or  omission,  in 
reference  to  the  starting  of  the  train,  which  constituted  the  vio- 
lation of  any  duty  owing  to  plaintiff  as  a  passenger,    pp.  455, 456. 

7.  Cabbiebs. — Railroads. — Passengers  Alighting, — Duty  of  Carrier, 
—A  railroad  company  owes  a  passenger  the  duty  to  allow  a 
reasonable  time  to  alight  before  again  putting  the  train  in  motion, 
p.  455. 

8.  Cabbiebs. —  Railroads, — Passengers  Alighting. —  Negligence. — 
Starting  Train. — A  railroad  company  will  be  held  guilty  of  a 
breach  of  duty  amounting  to  negligence  in  starting  the  train,  if 
its  servants  caused  the  train  to  be  started  with  knowledge  that 
at  the  time  a  passenger  is  in  the  act  of  alighting,  even  though 
a  reasonable  time  had  been  allowed  for  all  passengers  to  alight 
p.  455. 

8.  Gabboebs.  —  Railroads, — Passengers  Alighting.  —  VegUgence. — 
Where  a  railroad  company  stops  its  train  at  the  station  platform 
a  sufficient  length  of  time  to  allow  passengers  a  reasonable  op- 
portunity to  alight,  the  sudden  starting  of  the  train  will  not  con- 
stitute negligence  even  though  a  passenger  is  at  the  time  alighting, 
unless  such  fact  is  known  to  the  servants  of  the  company  who 
give  the  directions  to  start  the  train,    p.  455. 

10.  TBihiM— Instructions. — Application  to  Case. — ^The  instructions 
to  a  Jury  should  state  the  law  correctly  in  view  of  the  issues  and 
the  evidence,    p.  456. 

IL  Cabbiebs. — Railroads. — Passengers, — Instructions, — Injuries  in 
Alighting. — Negligence. — 'In  an  action  by  a  railroad  passenger  for 
injuries  caused  by  negligently  starting  the  train  while  the  pas- 
senger was  in  the  act  of  alighting,  an  instruction  that  it  was  the 
duty  of  defendant's  servants,  before  starting  the  train,  to  exercise 
reasonable  care  to  inform  themselves  as  to  whether  passengers 
were  in  the  act  of  getting  off,  and,  if  they  were  trying  to  get  off, 
to  leave  the  car  standing  a  sufficient  time  for  all  passengers,  in- 
cluding the  plaintiff,  to  get  off  in  safety,  was  erroneous  in  that  it 
required  defendant  to  ascertain  whether  a  passenger  was  in  the 
act  of  alighting  before  starting  the  train,  regardless  of  whether  a 
reasonable  time  had  been  allowed  for  passengers  to  alight  p.  456. 

12.  Cabbiebs — Railroads. — Duty  as  to  Passengers  Alighting. — Rule 
as  to  Street-Car  Passengers  Not  Applicable. — While  the  conductor 
of  a  street-car  must  use  the  highest  degree  of  care  to  see  that 
no  person  Is  in  the  act  of  alighting  at  the  time  the  car  is  started, 
the  rule  does  not  apply  in  the  operation  of  a  railroad  passenger- 
train,    p.  457. 

13.  Cabbiebs. — Railroads. — Passenger  Alighting  from  Train. — 
Negligence. — Instructions. — Conformity  to  the  Issues. — ^In  an  ac- 
tion by  a  passenger  for  injuries  sustained  in  alighting  from  a 
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train,  where  the  qnestloii  of  nesUgenoe  in  f&iling  to  assist  the 
plaintiff  In  alighting  was  not  in  issue,  the  giving  of  an  instruc- 
tion on  that  subject  was  error,  although  the  instmction  given  was 
a  correct  statement  of  the  law  as  an  abstract  proposition,  pp.  457, 
450. 
14.  CABXtaa.^Railroads.'^Duiy  a$  to  PassengerM  AUghiinff, — 
InairucHons. — Refusal — ^In  an  action  against  a  railroad  company 
by  a  passenger  for  injuries  caused  by  alleged  negligence  In  sud- 
denly starting  the  train  while  plaintiff  was  in  the  act  of  alighting 
therefrom,  the  refusal  of  Instructions  tendered  by  defendant, 
which  correctly  defined  and  limited  the  duties  of  the  defendant 
with  reference  to  the  stopping  of  trains  to  discharge  passengers, 
the  length  of  time  trains  should  remain  standing  for  that  pur- 
pose, and  the  care  required  in  again  putting  tiie  same  in  motion, 
was  erroneous,    p.  489. 

From  Hamilton  Circuit  Court ;  Meade  Vestal,  Judge. 

Action  by  Juliet  Beals  against  the  Lake  Erie  &  Western 
Railroad  Company.  From  a  judgment  for  plaintiff,  the  de- 
fendant appeals.    Reversed. 

John  B.  Cockrum,  Shirts  db  Fertig,  for  appellant. 
Kane  &  Kane  and  Joseph  A.  Boherts,  for  appellee. 

Laiby^  J. — ^Appellee  brought  this  action,  as  a  passenger, 
against  appellant  for  injuries  sustained  by  her  in  alighting 
from  one  of  appellant's  trains  in  the  city  of  Noblesville, 
Indiana.  It  appears  from  the  averments  of  the  complaint 
that  appellee  boarded  a  train  of  i^pellant  company  at  In- 
dianapolis, to  be  carried  as  a  passenger  to  Noblesville,  and 
that  when  the  train  arrived  at  the  latter  station,  at  about 
seven  o'clock  in  the  evening,  it  was  stopped  for  the  purpose 
of  allowing  passengers  to  aUgfat  therefrom.  The  allegations 
of  the  complaint  in  respect  to  the  negligence  of  appellant 
are  as  follows :  * '  That  plaintiff  as  soon  as  the  train  stopped 
immediately  started  from  her  seat  in  said  car  to  the  platform 
thereof  and  down  the  steps  toward  the  station  platform 
without  halt  or  delay  until  she  was  on  the  steps  of  the  car, 
at  which  time  she,  noticing  that  no  one  of  defendant's  serv- 
ants or  other  person  was  present  to  assist  her  in  alighting 
hesitated  a  few  seconds  while  looking  for  such  assistance 
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but  no  one  being  there  to  aasist  her  and  the  defendant's 
fiervants  negligently  failing  to  come  to  assist  her  to  alight 
she  proceeded  to  the  lower  step  of  the  car  and  was  in  the  act 
of  alighting  therefrom  to  the  station  platform  when  the  de- 
fendant's servants  in  charge  of  said  train  negligently  and 
without  notice  caused  the  train  and  car  to  suddenly  start 
with  such  speed  as  to  jerk  and  throw  plaintiff  violently  to 
and  on  the  station  platform  and  was  thereby  badly  injured, 
etc.  ♦  ♦  •  That  said  injuries  were  caused  wholly  through 
and  by  the  fault  and  negligence  of  the  defendant.'' 

The  averments  of  the  complaint  indicate  an  attempt  on 

the  part  of  the  pleader  to  state  several  acta  of  negligence ; 

but  it  is  not  improper  to  embody  several  charges  of 

1.  negligence  in  one  paragraph  of  complaint,  and  proof 
of  one  will  be  sufficient,  unless  the  acts  of  negligence 

chained  are  so  related  and  so  dependent  on  each  other  as  to 
show  that  the  injury  complained  of  resulted  from  the  com- 
bined acts  of  negligence.  Long  v.  Doxey  (1875),  50  Ind.  385 ; 
Port  Wayne,  etc.,  Traction  Co.  v.  Crosbi^  (1907),  169  Ind. 
281,  81  N.  E.  474,  13  L.  R.  A.  (N.  S.)  1214,  14  Ann.  Cas, 
117;  Louisville,  etc..  Traction  Co.  v.  Short  (1908),  41  Ind. 
App.  570,  83  N.  E.  265. 

There  is  no  direct  averment  in  the  complaint  that  the  serv* 
ants  of  appellant  failed  or  neglected  to  assist  appellee  to 
alight,  the  averments  on  that  subject  being  by  way  of  recital 
merely;  but  even  though  these  averments  should  be  given 
force,  there  is  no  averment  that  appellee  was  sick  and  in- 
firm, or  that  she  was  otherwise  in  need  of  assistance.  If 
a  carrier  has  provided  a  safe  and  suitable  place  for 

2.  passengers  to  alight,  and  has  brought  his  conveyance 
to  a  stop  at  that  place,  and  given  a  reasonable  time 

for  all  passengers  to  alight,  it  is  not  ordinarily  a  part  of  the 
dutjr  of  the  servants  of  such  carrier  to  tender  assistance  to 
passengers  who  are  in  the  act  of  alighting  from  the  train. 
This  duty  arises  only  in  eases  where  the  passenger,  by  rea- 
son of  sickness,  age,  infirmity,  or  some  other  cause  known  to 
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the  carrier  or  his  servants,  is  in  need  of  assistance ;  or  where 
the  place  provided  for  the  passenger  to  alight  is  of  such  a 
character  as  to  render  assistance  reasonably  necessary.  IIU- 
r.ois  Cent.  E.  Co.  v.  Cruse  (1906),  123  Ky.  463,  96  S.  W. 
821,  8  L.  R.  A.  (N.  S.)  299,  13  Ann.  Cas.  593;  Qidf,  0ic., 
R.  Co.  V.  Garner  (1908),  52  Tex.  Civ.  App.  387,  115  S.  W. 
273;  Raben  v.  Central  Iowa  R.  Co.  (1887),  73  Iowa  579,  35 
N.  W.  645,  5  Am.  St.  708;  2  Hutchinson,  Carriers  (3d  ed.) 
§1127.  As  there  is  no  averment  of  any  fact  showing  that  ap- 
pellant or  its  servants  owed  any  duty  to  appellee  to 

3.  assist  her  in  alighting  from  the  train,  and  as  the  com- 
plaint fails  to  aver  that  the  fall  of  appellee  and  the 

resulting  injury  was  caused  by  the  failure  to  render  such 
assistance,  we  think  that  the  complaint  is  insufficient  to  sus- 
tain a  recovery  on  this  charge  of  negligence. 

The  complaint,  however,  contains  the  general  averment 

that  while  appellee  was  in  the  act  of  alighting  from  the  steps 

of  the  car  to  the  station  platform,  the  servants  of  ap- 

4.  pellant,  -negligently  and  without  notice  caused  said 
train  and  car  suddenly  to  start  with  such  speed  as  to 

throw  appellee  violently  to  the  station  platform.  It  has  fre^ 
quently  been  held  by  this  court  and  the  Supreme  Court  that 
it  is  a  sufficient  charge  of  negligence  to  aver  that  an  act 
was  negligently  done,  without  specifying  the  particular  duty 
which  was  violated,  or  the  particular  acts  or  omissions  which 
constituted  such  violation  of  duty.  Pittsburgh,  etc.,  R.  Co. 
V.  ColUns  (1904),  163  Ind.  569,  71  N.  E.  661;  Lake  Erie, 
etc.,  R.  Co.  V.  Moore  (1908),  42  Ind.  App.  32,  81  N.  B.  85, 
84  N.  E.  506.     If  it  is  desired  that  the  complaint 

5.  should  be  more  specific  in  these  particulars,  the  de- 
fendant should  make  a  motion  to  that  effect ;  but,  in 

the  absence  of  such  a  motion,  the  complaint  will  be  held  good 
as  against  a  demurrer.     Louisville,  etc.,  R.  Co.  v.  Bates 
(1897),  146  Ind.  564,  45  N.  B.  108 ;  Tipton  Light,  etc.,  Co.  v. 
Newcomer  (1901),  156  Ind.  348,  58  N.  B.  842. 
In  support  of  this  allegation,  appellee  would  be  permitted 
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to  prove  any  and  every  act  or  omission  in  reference  to  the 
starting  of  the  train,  which  constituted  the  violation 

6.  of  any  duty  owing  to  her  as  a  passenger.    Having 
reached  the  station  at  which  appellee  was  to  get  off, 

and  having  stopped  its  train  at  the  platform,  the  company 
owed  appellee  the  duty  to  allow  a  reasonable  time 

7.  for  her  to  alight  before  again  putting  the  train  in  mo- 
tion.   If  appellant  failed  in  this  duty,  and  started  the 

train  without  allowing  a  reasonable  time  for  appellee  to 

alight,  this  would  be  a  negligent  starting  of  the  train  within 

the  meaning  of  the  general  averment.    Appellant 

8.  would  also  be  held  guilty  of  a  breach  of  duty  amount- 
ing to  negUgence  in  starting  the  train,  if  its  servants 

caused  the  train  to  be  started,  knowing  that  appellee  was  at 
the  time  in  the  act  of  alighting  from  the  train,  and  this 
would  be  true  even  though  a  reasonable  time  had  been  al- 
lowed for  all  passengers  to  alight.  Highland  Ave.,  etc., 
R.  Co.  V.  Burt  (1890),  92  Ala.  291,  9  South.  410, 13  L.  R.  A. 
95;  Stratis  v.  Kansas  City,  etc.,  R.  Co.  (1881),  75  Mo.  185 ; 
Moore,  Carriers  185. 

It  is  argued  that  the  averment  in  the  complaint  in  respect 
to  the  negligent  starting  of  the  train  is  not  such  a  general 
averment  of  negligence  in  that  respect  as  would  authorize 
proof  of  any  and  every  act  or  omission  in  starting  the  train 
amounting  to  a  breach  of  duty  owing  to  appellee.  It  is 
claimed  that  the  acts  which  appellee  relies  on  as  constituting 
the  negligence  of  appellant  in  starting  the  train  are  specifi- 
cally alleged,  in  that  it  is  stated  that  the  servants  of  appel- 
lant caused  said  train  to  start  suddenly,  without  notice,  and 
with  such  speed  as  to  throw  appellee  violently  to  the  plat- 
form.   If  appellant  stopped  its  train  at  the  station 

9.  platform  a  sufficient  length  of  time  to  allow  appellee 
a  reasonable  opportunity  to  alight,  it  then  had  a  right 

to  start  it  suddenly  and  without  notice ;  and  the  fact  that  it 
did  so  would  not  constitute  negligence,  even  though  appellee 
was  at  the  time  in  the  act  of  alighting,  or  was  otherwise  in 
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a  plaoe  of  danger,  unless  such  position  of  appellee  was  with.- 
in  the  knowledge  of  the  servants  of  the  company  who  gave 
directions  to  start  the  train.    Harris  v.  Chdf,  etc,  £.  Co. 
(1904),  36  Tex.  Civ.  App.  94,  80  S-  W.  1023;  Hurt  v.  St. 
Louis,  etc.,  R.  Co.  (1887),  94  Mo.  255,  7  S-  W.  1,  4  Am.  St. 
374;  4  Elliott,  Railroads  §1628.    It  cannot  be  said, 
6.    therefore,  that  the  averment  that  the  train  was  started 
suddenly  and  without  notice,  amounts  to  such  a  spe- 
cific charge  of  negligence  in  starting  the  train  as  to  preclude 
j:roof  of  the  breach  of  any  duty  arising  out  of  such  act,  not 
specifically  alleged. 

Under  the  pleadings,  the  negligence  chai^d  against  ap- 
pellant was  limited  to  the  starting  of  the  train.  If  the  traiu 
was  started  before  appellee  had  been  allowed  a  reasonable 
time  to  alight  in  safety,  and  if  her  injury  resulted  as  a  con- 
sequence, appellant  is  liable ;  or  if  the  conductor  gave  a  sig- 
nal to  start  the  train  when  he  knew  that  appellee  was  in  the 
act  of  alighting,  she  may  recover  for  any  injury  thereby  oc- 
casioned. These  questions  should  have  been  fairly  submit- 
ted to  the  jury  under  the  law  and  the  evidence.    The 

10.  instructions  to  the  jury  should  state  the  law  correctly 
in  view  of  the  issues  and  the  evidence.    Patterson  v. 

Doe  (1846),  8  Blaekf.  237;  Terrc  Haute  Electric  Co.  v. 
Roberts  (1910),  174  Ind.  351,  91  N.  E.  941. 

We  do  not  think  that  the  questions  of  fact  in  issue  were 
fairly  submitted  to  the  jury  for  its  decision  by  the  instruc- 
tions given  in  this  case.    The  court  at  the  request  of 

11.  appeUee  gave  to  the  jury  inatrnctions  one  and  two, 
which  were  objected  to  by  appellant.    Instruction  one 

is  as  follows :  ' '  The  plaintiff  in  this  cause  alleges  in  her  com- 
plaint that  at  the  time  of  the  accident  she  was  a  passenger 
on  the  defendant's  railroad  train,  and  I  charge  you  that  if 
under  the  evidence  you  find  that  the  plaintiff  was  at  said 
time  a  passenger  on  the  defendant 's  railroad  train,  intended 
to  alight  from  said  train  at  Noblesville,  which  was  her  desti- 
nation, it  was  the  duty  of  defendant 's  servants  in  charge  of 
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said  train,  before  starting  the  same  to  exercise  reasonable 
eare  to  inform  themselves  as  to  whether  or  not  passengers 
were  in  the  act  of  getting  off  the  same  and  if  they  were  try- 
ing to  get  off  to  leave  said  ear  standing  a  sufficient  length 
of  time  for  all  passengers,  inclnding  the  plaintiff,  to  get  off 
said  car  in  safety." 

Under  this  instruction  a  steam  railway,  engaged  as  a 
carrier  of  passengers,  would  be  required  to  use  care  to  ascer- 
tain whether  a  passenger  was  in  the  act  of  alighting  from 
any  of  its  cars  before  putting  the  train  in  motion,  regardless 
of  the  fact  that  a  reasonable  time  had  been  allowed  for  all 
passengers  to  alight  before  the  train  was  put  in  motion. 
This  is  not  the  law  as  applied  to  the  operation  of  steam  rail- 
ways. Where  the  train  has  been  stopped  for  a  length  of 
lime  sufficient  to  enable  all  passengers,  without  haste  or  con- 
fusion, to  leave  the  train  safely,  the  conductor  then  has  a 
right  to  presume  that  they  have  done  so,  and  he  may  start 
the  train  without  causing  an  examination  to  be  made  of  each 
of  the  ear  platforms  before  doing  so.  Straus  v.  Kansas  City, 
etc.,  R.  Co.,  supra;  Louisville,  etc.,  R.  Co.  v.  Espenscheid 
(1897),  17  Ind.  App.  558,  47  N.  E.  186;  Raien  v.  Central 
Iowa  R.  Co.,  supra;  Imhoff  v.  Chicago,  etc.,  R.  Co.  (1866), 
20  Wis.  362. 

A  different  rule  for  a  different  reason  has  been  applied  to 

the  operation  of  street-cars.    The  conductor  of  a  street-car 

must  use  the  highest  degree  of  care  to  see  that  no  per- 

12.  son  is  in  the  act  of  alighting  at  the  time  the  car  is 
started.    Highland  Ave.,  etc.,  R.  Co.  v.  Burt,  supra; 

Birmingham  Union  R.  Co.  v.  Smith  (1889),  90  Ala.  60,  8 
South.  86,  24  Am.  St.  761;  Crump  v.  Davis  (1904),  83  Ind. 
App.  88,  70  N.  E.  886. 

Instruction  two,  requested  by  appellee  and  given  by  the 

court,  18  as  follows?  *'When  a  passenger  enters  the  car  of 

the  railroad  company  for  transportation  over  its  road, 

13.  he  or  she,  places  his  or  her  person  in  the  custody  of 
the  railroad  company,  and  has  the  right  to  rely  upon 
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the  railroad  company's  discharging  its  dnty  to  provide  for 
his  or  her  safety;  this  duty  involves  the  providing  by  the 
company  of  such  suitable  and  proper  assistance  from  the 
trainmen  and  employes  as  may  be  necessary  to  enable  the 
passenger  to  alight  from  the  train,  and  the  stopping  of  trains 
at  its  station  in  a  proper  place  and  for  a  sufficient  length  of 
time  to  enable  the  passengers  to  alight  from  the  train  in 
safety,  and  if  the  company  is  negligent  in  failing  to  dis- 
charge all  or  any  of  the  foregoing  duties,  and  the  passenger 
is  injured  by  such  failure  without  fault  or  negligence  on 
his  or  her  part,  the  company  is  liable  for  the  injury  sus- 
tained." This  instruction  contains  a  correct  statement  of  the 
law  as  an  abstract  proposition,  and,  in  a  proper  case  where 
the  pleadings  and  evidence  warrant  such  an  instruction,  it 
should  be  given.  Lake  Erie,  etc.,  B.  Co,  v.  Taylor  (1900), 
25  Ind.  App.  679,  58  N.  B.  852.  In  this  case,  however,  we 
have  held  that  the  question  of  the  negligence  of  the  servants 
of  appellant,  in  failing  to  assist  appellee  to  alight  in  safety, 
is  not  presented  by  the  pleadings,  and  for  that  reason  no 
Instruction  bearing  on  this  question  should  have  been  given. 
The  court  refused  to  give  instructions  three,  four,  six, 
ten  and  eleven,  requested  by  appellant.  Instructions  six  and 
ten  are  as  follows:  ^'(6)  If  you  find  that  the  plaintiff 
was  in  good  health  and  not  suffering  from  any  physical  in- 
firmities and  was  able  to  walk  and  go  about  without  assist- 
ance and  as  an  ordinary  person,  and  if,  by  the  exercise  of 
reasonable  diligence  and  expedition  the  plaintiff  could  have 
left  her  seat  in  said  car  and  proceeded  to  the  steps  of  said 
car  and  alighted  therefrom  in  safety  before  said  train 
started  to  leave  the  station,  and  if  none  of  the  defendant's 
servants  had  any  knowledge  that  plaintiff  intended  to  alight, 
then  you  should  find  for  the  defendant.'*  *'  (10)  It  is  the 
duty  of  the  railroad  to  stop  its  trains  for  a  reasonable  time 
at  way  stations  in  order  that  passengers  may  get  on  or  off 
the  cars  with  safety;  and  the  railroad  company  is  liable 
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when  its  conductor,  or  other  servant,  gives  a  signal  while 
a  passenger  is  obviously  in  the  act  of  getting  on  or  off  its 
said  train;  but  if  the  train  has  stopped  a  reasonable  time, 
and  the  passenger  has  given  no  notice  of  an  intention  to 
alight,  and  the  conductor  does  not  see  him  in  the  act  of 
alighting,  the  railroad  company  is  not  liable  for  the  act  of 
the  conductor  in  starting  the  train." 

In  view  of  the  issues  and  the  evidence  in  this  case,  it  was 
important  that  the  jury  should  be  fully  and  correctly  in- 
structed as  to  the  duties  which  the  law  imposes  on 

14.  steam  railways  in  reference  to  the  stopping  of  their 
trains  to  discharge  and  receive  passengers,  the  length 
of  time  they  should  remain  standing  for  that  purpose,  and 
the  care  required  by  such  carriers  in  again  putting  such 
train  in  motion.  Instructions  six  and  ten,  just  recited,  cor- 
rectly define  and  properly  limit  the  duties  of  appellant  in 
this  respect,  and  the  court  erred  in  refusing  to  give  them. 

Instruction  eleven,  tendered  by  appellant  and  refused,  is 
quite  lengthy,  and  need  not  be  set  out.  The  jury  is  in- 
formed by  this  instruction  that  if  they  find  certain  facts  to 
be  true,  their  verdict  should  be  for  appellant.  Appellee 
has  not  pointed  out  any  objection  to  this  instruction,  and 
we  fail  to  discover  any.  In  our  opinion,  this  instruction 
should  have  been  given. 

The  third  and  fourth  instructions  tendered,  relate  to  the 
duties  of  the  servants  of  a  carrier  in  assisting  pas- 

13.  sengers  to  alight.  Under  the  issues  in  this  case,  there 
was  no  error  in  refusing  these  instructions. 

It  is  possible  that  if  the  question  involved  had  been  prop- 
erly submitted  to  the  jury  under  proper  instructions  the  re- 
sult might  have  been  the  same;  but  we  have  no  means  of 
knowing  that  it  Would  not  have  been  different.  Appellant 
was  entitled  to  have  the  issues  of  fact  presented  to  the  jury 
for  its  decision  imder  proper  instructions  from  the  court. 
As  this  was  not  done  a  new  trial  should  be  granted.    The 
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judgment  is  therefore  reversed,  with  directions  to  grant  a 
new  trial  It  is  also  ordered  that  i^pellee  be  given  leave 
to  amend  her  complaint  if  desired. 

Non:.— Reported  in  ^  X.  E.  453.  See,  also,  under  (1)  28  Cyc. 
587;  (2)  6  Cya  611;  (3)  6  Qyc.  611,  626;  (4)  6  Gyc.  626;  (5)  31 
Cyc.  644,  650;  (6)  29  Cyc  584;  (7)  6  Cyc.  612;  (8,  9)  6  Cyc.  613; 
(10)  38  Cyc.  1612,  1617;  (11,  13,  14)  1913  Cyc  Ami.  771;  (12)  0 
Cyc  612,  615.  On  the  carrier^s  duty  to  guide  or  conduct  passenger 
to  or  from  train,  see  20  L.  R.  A.  ( N.  S. )  1041.  As  to  the  liability 
of  a  carrier  for  assistance  negligently  rendered  passenger  by  em- 
ploye, see  10  L.  R.  A.  (X.  S.)  411.  As  to  carrier's  duty  to  see  that 
passenger  has  alighted  before  starting  train  at  station,  see  25  L. 
R.  A.  (N.  S.)  217.  As  to  the  duty  of  a  street-car  conductor  to 
see  that  passenger  is  off  before  starting  the  car,  see  11  L.  R.  A. 
(X.  S.)  140.  For  time  allowed  pa&senger  to  alight,  see  4  L.  R.  A 
(X.  S.)  140.  As  to  the  doctrine  that  a  carrier's  duty  towards  a 
passenger  extends  not  only  to  transpcHrting  him  safely  but  seeing 
him  safely  alight,  see  77  Am.  St  27.  As  to  the  carrier*s  duty  with 
reference  to  Ume  and  place  for  alighting,  see  7  Am.  St  833.  As 
to  the  duty  of  a  railroad  company  to  allow  passengers  time  to  board 
or  alight  from  trains,  see  7  Ann.  Cas.  760 ;  14  Ann.  Cas.  962 ;  Ann. 
Cas.  191 2C  71«. 


Patterson  v.  Middlb  School  Township,  Hen- 
dricks County. 

[No.  8,197.    Filed  May  17,  1912.] 

1.  Schools  ant>  School  Distbicts. — Discontinuance  of  Schools. — 
Transportation  of  Pupils  Transferred. — Statute. — Construction. — 
Secticm  6423  Burns  1908,  Acts  1907  p.  444,  making  it  the  duty  of 
the  township  trustee  to  proTide  for  the  education  of  pupils  af- 
fected by  the  discontinuance  of  a  school,  and  to  provide  means  of 
transportation  for  such  pupils  who  live  certain  distances  from 
the  school  to  wlilch  they  are  transferred,  is  remedial  and  admin- 
istrative In  its  character,  and  should  be  liberally  construed,  p.  464. 

2.  Officebs. — Toicnship  Trustee. — Contracts. — Validity. — Statute. 
-—Contracts  made  in  violation  of  $9598  Bums  1908,  Acts  1899 
p.  150,  |9,  providing  that  when  a  township  trustee  desires  to  pnr- 
chase  school  furniture,  fixtures,  maps,  charts  or  other  supplies, 
excepting  fuel  and  literary  periodicals,  authorized  by  the  ad- 
visory board,  he  should  make  an  itemized  estimate  to  be  uaed 
by  bidders,  are  absolutely  void  and  cannot  be  enforced,    p.  465. 
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3.  Qfficebs. — TotcnsMp  Trustee. — Powers. — Persons  doing  business 
with  a  township  trustee  are  bound  to  take  notice  of  the  extent 
of  his  authority,  and  tliat  his  powers  are  only  such  as  are  ex- 
pressly given  by  statute,  or  are  necessarily  implied  therefrom, 
p.  465. 

4.  OFFICEB& — Tiyumship  Trustee. — Contra€t8.^Validitp.^Estoppel 
of  Taicnship. — ^Where  a  township  trustee  does  not  proceed  in 
the  manner  provided  by  the  statute  under  which  he  seeks  to  bind 
Ills  township,  the  contract  is  void  and  no  subsequent  act  can 
estop  the  township  from  setting  up  its  invalidity,    p.  466. 

5.  Schools  and  School  Districts. — Transportation  of  Pupils. — 
Cofi^rac^.—^o«iee.— Section  9598  Bums  1908,  Acts  1899  p.  150, 
{9,  relates  only  to  building  or  repairing  school  houses,  and  fur- 
nishing school  supplies,  other  than  fuel  and  literary  periodicals, 
and  does  not  require  notice  to  be  given  by  the  township  trustee 
before  letting  a  contract  for  the  transportation  of  children,  p.  466. 

6.  Schools  and  School  Distbicts. — Transportation  of  Pupils. — 
Duty  of  Trustee^—Contract-^V alidity. -^Vnder  16423  Bums  1908, 
Acts  1907  p.  444,  a  township  trustee  is  compelled  to  provide  means 
of  transportation  for  children  affected  by  the  discontinuance  of 
the  school  in  the  district  where  they  reside  if  they  reside  certain 
distances  from  the  school  which  they  are  required  to  attend  after 
such  discontinuance,  and  where  there  was  an  unexpended  ap- 
propriation for  the  purpose,  a  contract  made  by  the  township 
trustee  for  the  transportation  of  pupils  entitled  to  such  trans- 
portation under  the  statute,  though  made  without  notice,  was,  in 
the  absence  of  a  statute  requiring  notice  to  be  given  of  the  let- 
ting of  the  contract,  enforceable  against  the  township,  and  was 
not  affected  by  the  fact  that  the  pupils  so  transported  became  of 
school  age  long  after  the  school  of  the  district  in  which  they 
resided  had  been  discontinued,    p.  466. 

From  Hendricks  Circuit  Court;  James  L.  Clark,  Judge. 

Action  by  Virgil  Patterson  against  Middle  School  Town- 
ship, Hendricks  County.  From  a  judgment  for  defendant, 
the  plaintiff  appeals.    Reversed. 

Edgar  M.  Blessing,  for  appellant. 

George  W.  Brill,  Oeorge  C.  Harvey,  Thomas  J.  Gofer  and 
Zimri  E.  Dougan,  for  appellee. 

Adams,  J. — This  action  was  brought  by  appellant  to  re- 
cover on  a  written  contract  with  the  trustee  of  appellee  town- 
ship, for  transportation  of  school  children.    On  request,  the 
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court  made  a  special  finding  of  facts,  and  stated  its  conclu- 
sion of  law  thereon.  The  only  error  assigned  on  appeal  is 
that  the  court  erred  in  stating  its  conclusion  of  law  on  the 
facts  found. 

In  support  of  the  judgment,  appellee  submits  that  the 
contract  in  controversy  was  entered  into  without  authority 
of  law,  in  that  no  notice  was  given  of  the  letting  of  the  con- 
tract, no  bids  were  received  therefor,  and  the  advisory  board 
of  appellee  township  was  not  present,  and  did  not  participate 
in  the  making  of  said  contract ;  that  children  reaching  school 
age  after  the  abandonment  of  a  school  in  the  district  of  their 
residence  are  not  entitled  to  transportation,  under  §6423 
Bums  1908,  Acts  1907  p.  444 ;  that  the  court  does  not  find 
that  the  trustee  of  appellee  township  transferred  such  chil- 
dren prior  to  the  making  of  the  contract  in  controversy, 
which  is  in  effect  a  finding  that  they  were  not  transferred. 

In  its  first,  second  and  third  findings,  the  court  found  that 
on  September  28,  1908,  there  was  on  hand  the  sum  of  $700 
appropriated  by  the  advisory  board  of  Middle  Township  in 
1907,  for  the  employment  of  janitors  for  the  schools  in  said 
township,  and  for  the  hauling  of  children  to  said  schools  dur- 
ing the  year  1908 ;  that  on  said  date  the  trustee  of  appellee 
township  entered  into  a  written  contract  with  appellant, 
wherein  the  latter  agreed  to  haul  the  children  in  said  town- 
ship residing  on  what  is  designated  in  the  contract  as  ''route 
number  one,"  to  school  number  six,  and  was  to  receive  the 
sum  of  $2  per  day  therefor;  that  appellant  complied  with 
his  contract,  which  required  his  services  for  sixty-five  days ; 
and  that  he  has  not  received  any  compensation  for  his  said 
services. 

Findings  four  and  five  are  as  follows:  **  (4)  The  trus- 
tee of  said  township  did  not  before  entering  into  said  con- 
tract with  said  plaintiff,  advertise  in  any  way  or  give  no- 
tice of  the  public  letting  of  a  contract  for  the  performance 
of  said  services,  and  received  no  bids  therefor,  and  the  ad- 
visory board  of  said  township  did  not  participate  in  the  mak- 
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ing  of  said  contract,  and  were  not  present  when  the  same 
was  made.  (5)  None  of  the  children  residing  along  said 
ronte  number  one,  and  who  were  hauled  by  said  plain- 
tiff under  said  contract,  resided  nearer  than  one  mile  to  said 
school  number  six,  and  some  of  them  resided  more  than  two 
miles  from  said  school,  and  all  but  one  or  two  of  them  were 
over  six  and  under  twelve  years  of  age.  There  were  about 
twelve  of  said  children  and  all  of  them  resided  in  a  portion 
of  said  JVIiddle  Township  which  had  at  one  time  been  a 
school  district  having  a  school  house  therein,  and  was  known 
and  designated  as  District  Number  Four.  The  school  in 
said  district  had  been  abandoned  about  ten  years  before  the 
making  of  said  contract,  and  there  had  been  no  school  in 
said  district  at  any  time  after  the  children  or  any  of  the 
children  hauled  or  to  be  hauled  by  plaintiff  under  the  said 
contract  had  been  of  school  age,  and  none  of  the  children  had 
at  any  time  attended  a  school  in  said  District  Number 
Pour/' 

On  the  facts  found,  the  court  stated  as  its  conclusion  that 
the  law  was  with  the  defendant,  and  plaintiff  was  not  en- 
titled to  recover.  Exception  to  the  conclusion  of  law  was 
reserved  by  appellant,  and  judgment  rendered  for  appellee. 

Section  9598  Bums  1908,  Acta  1899  p.  150,  §9,  provides 
that  '^If  a  trustee  finds  it  necessary  to  erect  a  new  school 
house,  he  shall  procure  suitable  specifications  therefor,  to  be 
ujsed  by  the  bidders  in  bidding  and  in  the  construction  of 
such  house.  If  he  desires  to  purchase  any  school  furniture, 
fixtures,  maps,  charts  or  other  school  supplies,  excepting 
fuel  and  literary  periodicals,  in  such  amounts  as  may  be  au- 
thorized by  the  advisory  board,  in  any  year,  he  shall  make 
an  estimate  of  the  kinds  and  amounts,  itemized  particularly, 
to  be  used  by  the  bidders  therefor.  If  it  is  necessary  to 
make  repairs  on  or  about  the  school  houses,  other  than  cur- 
rent or  incidental  repairs,  he  shall  likewise  make  an  item- 
ized statement  of  the  nature  and  character  of  the  work,  to  be 
made  for  the  use  of  bidders.   He  shall,  in  like  manner,  make 
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a  schedule  of  such  work  as  may  be  necessary  in  the  repair  or 
construction  of  bridges  in  his  township  for  any  one  year. 
All  contracts  shall  be  let,  after  notice  given,  by  posting  for 
three  (3)  weeks  in  five  (5)  of  the  most  public  places  in  the 
township,  and  also  at  or  near  the  door  of  each  postoffice 
therein,  stating  briefly  the  buildings,  repairs  or  supplies 
sought  to  be  let,  and  when  and  where  bids  will  be  received 
and  opened  therefor.  •  •  •  The  Advisory  Board  shall 
attend  the  letting.  At  the  letting  all  the  work  or  supplies 
ZT\  any  one  class  shall  be  included  in  a  single  contract.  All 
bids  shall  be  in  writing,  and  opened  and  read  publicly  at 
the  time  and  place  fixed  in  the  notice.  The  trustee  may 
take  time  to  examine  and  satisfy  himself  as  to  which  is  the 
lowest  bid,  and  advise  with  the  Advisory  Board  thereon,  and 
said  board  is  hereby  empowered  to  reject  any  and  all  bids. 


If 


Section  9601  Bums  1908,  Acts  1899  p.  150,  §11,  provides 
that  all  contracts  made  in  violation  of  this  act  shall  be  null 
and  void. 

Sections  6420-6422  Bums  1908,  Acts  1901  p.  159,  Acts 
1901  p.  437,  Acts  1907  p.  444,  authorize  the  township  trus- 
tee to  abandon  any  district  school  in  his  township  under  the 
conditions  therein  set  out. 

Section  6423  Bums  1908,  Acts  1907  p.  444,  provides  that 

*'it  shall  be  the  duty  of  township  trustees  to  provide  for  the 

education  of  such  pupils  as  are  affected  by  such  or 

1.  any  former  discontinuance  in  other  schools,  and  they 
shall  provide  and  maintain  means  of  transportation 
for  all  such  pupils  as  live  at  a  greater  distance  than  two 
miles,  and  for  all  pupils  between  the  ages  of  six  (6)  and 
twelve  (12)  years  that  live  less  than  two  miles  and  more 
than  one  mile  from  the  schools  to  which  they  may  be  trans- 
ferred, as  a  result  of  such  discontinuance.  Such  transpor- 
tation shall  be  in  comfortable  and  safe  conveyances.  The 
drivers  of  such  conveyances  shall  furnish  the  teams  there- 
for, and  shall  use  every  care  for  the  safety  of  the  children 
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under  their  charge,  and  shall  maintain  discipline  in  such  con- 
veyances. Restrictions  as  to  the  use  of  public  highways  shall 
not  apply  to  such  conveyances.  The  expenses  necessitated 
by  the  carrying  into  effect  the  provisions  of  this  act  shall  be 
paid  from  the  special  school  fund."  This  section  of  the 
statute  has  been  held  to  be  remedial  and  administrative  in 
character,  and  should  be  liberally  construed.  Lyle  v.  State, 
ex  rel  (1909),  172  Ind.  502,  507,  88  N.  B.  850. 

Section  9598,  supra,  is  a  part  of  the  county  and  township 

reform  law.    By  this  section  the  trustee  is  required,  where 

he  desires  to  purchase  school  furniture,  fixtures,  maps, 

2.  charts  or  other  supplies,  excepting  fuel  and  literary 
periodicals,  authorized  by  the  board,  to  make  an  item- 
ized estimate  to  be  used  by  bidders.    It  has  also  been  held 
that  contracts  made  in  violation  of  this  section  of  the  re- 
form act  are  absolutely  void  and  cannot  be  enforced;  that 

persons  doing  business  with  a  township  trustee  are 

3.  bound  to  take  notice  of  the  extent  of  his  authority, 
and  that  his  powers  are  only  such  as  are  expressly 

given  by  statute,  or  are  necessarily  implied,  and  that  the 
authority  of  a  township  trustee  will  not  be  extended  nor  his 
powers  enlarged,  either  by  intendment  or  by  any  strained 
construction  of  the  statute*  §9601  Bums  1908,  Acts  1899 
p.  150,  §11;  First  Nat.  Bank  v.  Adams  School  Tp.  (1897), 
17  Ind.  App.  375,  376,  46  N.  E.  832 ;  First  Nat.  Bank  v.  Van 
Buren  School  Tp.  (1911),  47  Ind.  App.  79,  93  N.  E.  863, 
866;  Oppenheimer  v.  Oreencastle  School  Tp.  (1905),  164 
Ind.  99, 103,  72  N.  E.  1100;  Moss  v.  Sugar  Bidge  Tp.  (1903), 
161  Ind.  417,  425,  68  N.  E.  896. 

It  has  also  been  held  that  a  trustee  must  proceed  in  a 
manner  provided  by  statute  when  he  seeks  to  bind  his  town- 
ship, otherwise  his  contracts  are  void,  and  no  subse- 

4.  quent  act  can  estop  the  township  from  setting  up 
their  invalidity.    Peck-Williamson,  etc.,  Co.  v.  Steen 

School  Tp.  (1903),  30  Ind.  App.  637,  639,  66  N.  E.  909; 
Vol.  50—30 
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Clinton  School  Tp.  v.  Lebanon  Nat,  Bank  (1897),  18  Ind. 
App.  42,  45,  47  N.  E.  349;  Lee  v.  York  School  Tp.  (1904), 
163  Ind.  339,  340,  71  N.  E.  956. 

These  cases,  however,  with  many  others,  have  been  de- 
cided on  the  ground  that  the  contracts  involved  were  made 
in  violation  of  an  express  statute.    The  question  to 

5.  be  first  determined  in  the  case  at  bar  is  whether 
§9598,  supra,  requires  notice  to  be  given  before  let- 
ting a  contract  for  the  transportation  of  children.  As  we 
read  that  section,  it  relates  only  to  building  or  repairing 
schoolhouses,  and  furnishing  school  supplies,  other  than  fuel 
and  literary  periodicals.  There  is  no  reference  made  to  con- 
tracts for  the  transportation  of  children  from  districts 
-where  schools  have  been  abandoned,  and  we  do  not  think  we 
are  authorized  to  read  into  the  section  a  provision  which  the 
legislature  did  not  include. 

Section  6423,  supra,  requires  the  trustee  to  provide  for 

the  education  of  children  affected  by  the  discontinuance  of 

schools  in  the  district  in  which  they  reside,  and  di- 

6.  rects  that  the  trustee  shall  provide  and  maintain 
means  of  transportation  for  children  residing  certain 

distances  from  the  school  which  they  are  required  to  attend. 

The  court  found  that  an  appropriation  had  been  made  for 
this  purpose  by  the  advisory  board,  and  that  at  the  time  of 
making  the  contract  in  question  the  same  had  not  been  ex- 
pended. The  court  also  found  that  appellant  in  this  case 
contracted  to  haul  the  children  residing  on  a  certain  route 
for  $2  per  day;  that  he  was  engaged  in  such  service  for  a 
period  of  sixty-five  days,  and  has  received  no  compensation 
therefor. 

Appellee  directs  our  attention  to  the  finding  which  shows 
that  the  children  in  this  case  were  all  under  school  age,  and 
some  of  them  unborn  at  the  time  the  school  in  district  num- 
ber four  was  abandoned.  It  is,  therefore,  insisted  that  the 
trustee  was  not  required  by  §6423,  supra,  to  furnish  trans- 
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portation  for  pupils  who  were  not  ** transferred"  when  the 
school  was  abandoned.  We  think  such  an  interpretation  too 
narrow,  and  wholly  at  variance  with  the  spirit  of  our  public 
school  system  and  the  laws  enacted  for  the  administration 
of  the  same.  Popular  education  has  always  been  a  matter  of 
the  highest  concern  to  the  State.  Our  fundamental  law  pro- 
vides that  ^'Knowledge  and  learning,  generally  diffused 
throughout  a  community,  being  essential  to  the  preservation 
of  a  free  government,  it  shall  be  the  duty  of  the  general 
assembly  to  encourage,  by  suitable  means,  moral,  intellectual, 
scientific,  and  agricultural  improvement,  and  to  provide,  by 
law,  for  a  general  and  uniform  system  of  common  schools, 
wherein  tuition  shall  be  without  charge,  and  equally  open  to 
alL''    Constitution,  Art.  8,  §1. 

The  laws  enacted  in  obedience  to  this  constitutional  man- 
date were  passed  and  promulgated  for  the  manifest  purpose 
of  putting  children  in  school,  and  not  for  the  purpose  of 
keeping  them  out.  Moreover,  there  could  be  no  *' transfer", 
as  contemplated  by  §6449  Burns  1908,  Acts  1901  p.  448, 
from  a  school  district  which  has  ceased  to  exist.  A  school 
district  is  not  a  geographical  subdivision  of  a  township,  with 
definite  and  certain  boundaries.  It  exists  as  an  entity  by 
virtue  of  the  schooL  When  the  school  is  abandoned,  the 
children  of  school  age  residing  in  the  district  become  at- 
tached to  another  district  by  being  enumerated  therein.  And 
where  a  child  residing  in  a  locality  which  was  formerly  a 
school  district  becomes  of  school  age,  and  resides  more  than 
a  mile  or  two  miles,  as  the  case  may  be,  from  the  school  in 
which  the  child  is  enumerated  by  reason  of  the  abandonment 
of  a  school,  such  child  is  entitled,  under  §6423,  supra,  to 
transportation  to  and  from  the  school  which  it  is  required 
to  attend. 

The  trustee  was  compelled  by  law  in  this  case  to  furnish 
such  transportation,  and  there  being  no  statute  requiring 
notice  to  be  given  of  the  letting  of  the  contract,  such  as  was 
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made  in  the  case  at  bar^  the  trustee  was  acting  clearly  within 
his  powers,  and  the  contract  made  by  him  was  enforceable 
against  the  township. 

The  judgment  is  reversed,  with  instructions  to  the  lower 
court  to  restate  its  conclusion  of  law,  and  render  judgment 
thereon  in  favor  of  appellant  for  the  amount  found  due. 

Nora.— Reported  In  08  N.  E.  440.  See,  also,  under  (1)  36  Cyc. 
1173;  (2)  38  Cyc.  636,  638;  (3)  aS  Cyc.  637;  (4)  38  Cyc.  639; 
(5)  35  Cyc.  955;  (6)  35  Cyc  954,  957.  For  a  discussion  of  the 
validity  and  construction  of  a  statute,  ordinance,  etc.,  providini?  for 
the  transportation  of  pupils  to  and  from  school,  see  Ann.  C\is. 
19120  762.  On  the  question  of  the  right  to  use  school  money  for 
trniisiK)rtatIon  of  pupils,  see  38  L.  R.  A.  (N.  S.)  710.  On  the  duty 
of  the  public  to  furnish  free  transiK)rtation  to  pupils,  see  37  L.  R.  A. 
(N.  S.)  1110. 


Cullen-Friestedt  Company  v.  Turley. 

[No.  7,441.    Piled  March  12,  1912.    Rehearing  denied  May  17,  1912.] 

1.  Contracts. — Contract  for  Materials. — Part  Performance, — Re- 
covery.— ^Where  one  enters  Into  n  si)ecial  contract  to  furnish  ma- 
terials to  another,  and  furnishes  the  same,  though  not  in  the  time 
or  manner  stipulated  in  the  contract,  and  the  other  party  accepts 
and  uses  the  same  the  party  furnishing  such  material  may  re- 
cover the  value  thereof  less  the  damages  occasioned  by  his  failure 
to  comply  with  his  contract    p.  472. 

2.  Contracts. — Contracts  for  Materials. — Part  Performance. — ^J?e- 
covcry  on  Quantum  Meruit. — ^Where  one,  having  a  special  contract 
to  furnish  materials,  is  prevented  from  completing  the  contract 
by  the  other  party,  he  may  recover  for  the  materials  furnished  on 
the  quantum  meruit,  not  to  exceed  the  contract  price,    p.  472. 

3.  Contracts.  —  Action.  —  Counterclaim.  —  Damages.  —  Proof  of 
Breach, — In  an  action  to  recover  for  stone  furnished  defendant, 
though  not  furnished  at  the  time  and  in  the  manner  stipulated 
in  the  contract,  defendant  was  ^eqi^^e^  to  show  that  there  had 
been  no  breach  of  the  contract  on  its  part,  in  order  to  recover  on 
a  counterclaim  for  damages,  for  breach  thereof  by  plaintiff, 
p.  473. 

4.  Contracts. — Contract  for  Materials. — Performance. — Breach. — 
Where  plaintiiTs  inability  to  comply  with  his  contract  to  furnish 
stone  to  defendant  in  quantities  up  to  150  cubic  yards  per  day 
was  condoned  by  an  arrangement  whereby  defendant  was  to  bear 
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with  plaintiff,  and  purchase  stone  needed  In  the  open  market, 
and  when  a  time  should  come  that  defendant  could  not  use  as 
much  stone  as  plaintiff  could  furnish,  plaintiff  was  to  bear  with 
defendant,  plaintiff,  on  thereafter  being  directed  by  defendant  to 
ship  no  more  stone  until  further  orders,  could  not  rely  on  such 
direction  as  constituting  a  breach  of  the  contract,  unless  defend- 
ant failed  for  an  unreasonable  time  to  give  such  further  orders. 
p.  47a. 
&  Ck)2iTRACT8. — Contract  for  Materials^ — Time  of  Payment. — 
Breach, — Recovery. — ^Where^  under  a  contract  to  furnish  stone, 
timely  payment  of  the  amount  due  for  monthly  shipments  was  of 
the  essence  of  the  contract,  defendant's  failure  to  make  such  pay- 
ments was  a  breach  which  absolved  plaintiff  from  further  per- 
formance on  his  part,  and  he  was  entitled  to  recover  for  the 
reasonable  value  of  the  stone  furnished,  less  the  damages  suf- 
fered by  defendant  on  account  of  his  failure  to  furnish  the  full 
amount  needed  before  the  breach  of  the  contract  by  defendant, 
p.  474. 

6.  CoNTBACTS. — Demand  for  Performance  After  Breach, — ^Where 
the  time  of  payment  is  of  the  essence  of  a  contract,  a  party 
thereto  while  in  arrears  has  no  right  to  demand  a  performance 
by  the  other  imrty.    p.  474. 

7.  CozvTBACTS. — Contract  for  Materials. — Action  for  Reasonable 
Value, — Evidence, — ^In  an  action  for  the  reasonable  value  of  stone 
sold  pursuant  to  a  contract,  the  contract  price  is  in  itself  prima 
facie  evidence  of  the  value,    p.  475. 

Prom  Washing^n  Circuit  Court;  Thomas  B.  Buskirk, 
Judge. 

Action  by  Oliver  P.  Turley  against  the  Cullen-Priestedt 
Company.  From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Affirmed. 

Perry  McCari,  Elmer  H,  Adams,  Dmght  8.  Bobb  and 
Asa  0.  Adam^,  for  appellant. 

Will  H.  Talboti,  M.  B.  Hottell,  Shirts  &  Fertig,  for  ap- 
pellee. 

IbacH;  p.  J. — Appellee  brought  this  action  against  appel- 
lant on  a  complaint  in  two  paragraphs,  the  first  on  a 
written  contract  for  the  sale  and  delivery  of  certain  stone, 
the  second  on  a  common  count  for  stone  delivered  to  and 
accepted  by  appellant,  a  bill  of  particulars  of  which  was 
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filed  with  the  complaint.  Appellant  filed  a  set-off,  claiming 
damages  amounting  to  $11,857.68  for  appellee's  failure  to 
perform  the  contract  for  the  sale  of  stone. 

The  principal  and  controlling  question  is  whether  the  evi- 
dence is  sui&cient  to  support  the  conclusion  of  law  that 
appellee  was  entitled  to  recover  the  amount  stated  in  a 
special  finding  of  facts  by  the  court. 

The  finding  of  facts  shows  that  the  parties  entered  into  a 
written  contract  in  the  following  words: 

"I  agree  to  furnish  CuUen-Friestedt  Company  all  the 
crushed  stone  necessary  for  the  work  of  concreting  the 
tunnel  located  between  stations  1,028  and  1,051,  and 
known  as  the  Burton  tunnel,  on  the  Southern  Railway 
Company's  line  between  French  Lick  and  Jasper,  In- 
diana, said  crushed  stone  to  be  to  the  satisfaction  and 
acceptance  of  the  engineers  of  said  Southern  Railway 
Company,  and  to  be  furnished  in  quantities  as  required 
by  Cullen-Friestedt  Company  up  to  one  hundred  fifty 
cubic  yards  per  day,  at  the  following  prices:  Eighty- 
five  cents  per  cubic  yard  of  crushed  stone,  measured 
f.  0.  b.  cars  at  quarry  located  east  of  Glass  Rock,  In- 
diana. 

Payments  to  be  made  monthly  by  the  Cullen-Priestedt 
Company,  on  the  20th  of  each  month,  for  the  stone  fur- 
nished and  accepted  by  the  Southern  Railway  Company 
and  used  during  the  preceding  month. 

Oliver  P.  Turley, 
Accepted  Cullen-Friestedt  Co., 

By  F.  J.  Cullen. 

Dated  at  French  Lick,  Indiana,  this  27th  day  of  May, 
1907." 

The  following  facts  are  also  found  by  the  court :  At  the 
time  the  written  contract  was  executed,  plaintiff  was  the 
owner  of  an  option  for  the  purchase  of  a  stone-quarry,  not 
yet  opened  up,  in  which  machinery  for  crushing  had  not 
been  installed,  nor  a  switch  laid  leading  to  a  line  of  railway, 
which  the  defendant  knew.  The  contract  was  made  by  the 
parties  with  these  facts  in  view,  defendant  knowing  that 
plaintiff  intended  to  equip  the  quarry  for  the  express  pur- 
pose of  carrying  out  the  above  contract.    Plaintiff  fitted  up 
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his  quarry,  and  on  June  11,  1907,  began  shipping  stone  to 
defendant  under  said  contract,  and  continued  to  ship  stone 
to  the  amount  of  about  sixty  cubic  yards  a  day  until  August 
17, 1907,  and  on  August  18,  1907,  defendant  ordered  plain- 
tiff, by  telegram,  not  to  ship  any  more  stone  until  further 
orders.  No  further  orders  were  given,  and  thereafter  plain- 
tiff shipped  no  more  stone  to  defendant.  He  shipped  be- 
tween June  11  and  August  18  in  all  3,443.83  cubic  yards  to 
de.  endant,  all  of  which  was  received  and  accepted  by  defend- 
ant under  said  contract,  and  was  used  by  defendant  in  con- 
structing the  tunnel.  The  contract  price  for  such  stone  was 
$2,927.86,  and  such  was  its  value.  Soon  after  plaintiff  began 
shipping  stone,  it  became  apparent  to  the  parties  that  he 
would  not  be  able  to  ship  the  stone  as  fast  as  defendant  de- 
manded, since  proximity  to  the  railroad  track  caused  diffi- 
culty in  working  the  quarry,  and  the  parties  agreed  that 
plaintiff  should  do  the  best  he  could,  and  defendant  might, 
in  the  meantime,  go  into  the  open  market  and  purchase 
other  stone  until  the  situation  of  the  quarry  was  such  that 
plaintiff  could  meet  defendant's  requirements.  Between  the 
date  of  the  first  shipment  and  the  sending  of  the  telegram 
on  August  18,  defendant  bought  in  the  open  market  stone 
for  which  it  paid  in  excess  of  the  contract  price  $541.68.  At 
the  time  the  telegram  was  sent,  to  ship  no  more  stone  until 
further  orders,  defendant  had  its  bins  at  the  tunnel  full  of 
crushed  stone,  and  had  eighteen  carloads  on  its  side-track, 
which  plaintiff  had  shipped  and  defendant  had  received, 
and  plaintiff  was  then  furnishing  and  was  able  to  furnish 
150  yards  per  day.  On  June  25,  1907,  plaintiff  rendered 
defendant  an  itemized  statement  for  stone  shipped  under 
said  contract  to  date,  and  defendant  paid  this  bill  on  Au- 
gust 2,  1907,  as  corrected  for  a  slight  mistake  in  amount, 
without  making  any  claim  against  plaintiff  for  breach  of 
contract.  On  July  25,  1907,  plaintiff  rendered  an  itemized 
statement  of  stone  shipped  from  June  25,  and  on  August  26 
a  statement  for  stone  shipped  after  July  25,  but  defendant 
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failed  to  pay  these  bills,  and  on  September  9,  1907,  plaintiff 
notified  defendant  that  he  could  not  make  any  further  ship- 
ments of  stone  until  such  payment  was  made.  There  is  due 
plaintiff  $16.10  for  hauling  concrete  machinery,  at  request 
of  defendant,  which  labor  was  worth  that  sum.  After  allow- 
ing defendant  credit  for  said  sum  paid  by  it  on  account  of 
stone  purchased  in  the  open  market  in  excess  of  the  con- 
tract price,  Bind  for  payment  of  the  first  bill,  there  is  due 
plaintiff  for  stone  furnished  under  such  contract  and  not 
paid  for,  the  sum  of  $1,788.20,  with  interest  from  August  25, 
1907,  and  $16.10  for  hauling  machinery,  plaintiff  being 
entitled  to  recover  in  all  the  sum  of  $1,857.94. 

Every  statement  in  the  finding  of  fact  is  supported  by 
some  evidence. 

It  is  practically  conceded  by  appellee  that  the  proof  did 
not  substantiate  the  allegations  of  the  first  paragraph  of 
complaint,  and  that  if  the  judgment  is  upheld,  it  must  be  on 
the  second  paragraph,  or  common  count. 

Where  one  enters  into  a  special  contract  to  furnish  ma- 
terials to  another,  and  furnishes  the  same,  though  not  in  the 
time  or  manner  stipulated  in  the  contract,  and  the 

1.  other  party  accepts  and  uses  it,  the  latter  is  liable  to 
the  amount  of  his  benefit  thereby,  upon  an  implied 

promise  to  pay  for  value  received.  Bicks  v.  Tates  (1854),  5 
Ind.  115;  Wheatly  v.  Miscal  (1854),  5  Ind.  142;  Persons  v. 
McKibben  (1854),  5  Ind.  261,  61  Am.  Dec.  85;  Wolcott  v. 
Yeager  (1858),  11  Ind.  84;  Adams  v.  Cosby  (1874),  48  Ind. 
153;  Everroad  v.  Schwartzkopf  (1890),  123  Ind.  35,  23  N. 
E.  969;  Cleveland,  etc.,  R.  Co.  v.  Scott  (1907),  39  Ind.  App. 
420,  79  N.  E.  226.  That  is,  the  one  furnishing  the  materials 
can  recover  for  the  value  of  his  materials  less  the  damages 
occasioned  by  his  failure  to  complete  his  contract. 

2.  But  if  he  is  prevented  from  completing  the  contract 
by  the  other  party,  he  may  recover  for  the  materials 

furnished  on  the  quantum  meruit,  not  to  exceed  the  contract 
price.    French  v.  Cunningham  (1898),  149  Ind.  632,  49  N. 
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E.  797.    Appellant's  counterclaim  was  in  the  nature 

3.  of  a  complaint  against  appellee  for  damages  for 
breaking  the  contract,  and  in  order  to  be  able  to 

recover  on  this  counterclaim,  it  must  show  that  there  had 
been  no  breach  of  the  contract  on  its  part.  Branham  v. 
Johmon  (1878),  62  Ind.  259;  Skehan  v.  Rummel  (1890), 
124  Ind.  347,  24  N.  E.  1089 ;  Ohio  Valley  Buggy  Co.  v.  An- 
derson Forging  Co.  (1907),  168  Ind.  593,  81  N.  E.  574,  11 
Ann.  Gas.  1045. 

Appellant  contends  that  appellee  broke  his  contract,  that 

he  failed  to  furnish  as  much  stone  as  appellant  required  him 

to  under  the  contract,  and  that  on  September  9, 1907, 

4.  he  was  ordered  to  furnish  more  stone,  which  he  re- 
fused to  do ;  that  appellant  was  greatly  damaged  by 

refusal,  and  that  appellee  cannot  recover  on  the  conmion 
count  without  paying  to  appellant  the  damages  occasioned 
by  his  failure  to  perform  his  contract.  Appellee's  conten- 
tion is  that  appellant  broke  the  contract.  He  urges  that 
appellee's  failure  at  first  to  furnish  as  much  stone  as  appel- 
lant required  was  condoned  by  an  arrangement  made  where- 
by appellant  was  to  bear  with  appellee,  and  purchase  stone 
needed  in  the  open  market,  and  when  a  time  should  come 
that  appellant  could  not  use  as  much  stone  as  appellee  could 
furnish,  appellee  was  to  bear  with  appellant.  That  such  an 
arrangement  was  made  is  supported  by  the  evidence.  Ap- 
pellee further  contends  that  the  contract  was  broken  by  ap- 
pellant's  telegram  directing  appellee  to  ship  no  more  stone 
imtil  further  orders.  We  do  not  think  so.  The  contract  was 
for  the  shipment  of  stone  in  quantities  up  to  150  cubic  yards 
per  day,  and  appellant  could  fix  the  amount  at  anything 
below  150  cubic  yards.  Appellant  had  borne  with  appellee 
when  he  could  not  furnish  all  the  stone  required,  in  conform- 
ity with  the  arrangement  between  them,  and  as  his  part  of 
the  agreement,  appellee  was  called  on  to  bear  with  appellant 
when  appellant  could  not  use  all  the  stone  he  could  furnish. 
The  use  of  the  words  * 'further  notice"  in  the  telegram  would 
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imply  an  intention  to  give  further  notice  and  demand  more 
stone.  However,  after  sending  the  telegram  above  men- 
tioned, if  appellant  did  not  give  further  notice  within  a  rea- 
sonable time,  such  failure  on  its  part  would  be  a  breach  of 
the  contract,  for  appeUee  could  not  be  expected  to  hold  him- 
self in  readiness  to  perform  indefinitely,  or  for  an  unreason- 
able time.  There  is  a  conflict  as  to  whether  appellant  made 
a  demand  on  appellee  to  ship  more  stone.  Appellant's  wit- 
nesses testify  that  such  a  demand  was  made  on  September  9. 
Appellee  testifies  that  appellant  did  not  demand  more  stone, 
but  qualifies  this  statement  by  saying  that  on  September  9 
appellant's  officers  did  tell  him  they  were  ready  for  stone. 
He  also  testifies  that  he  told  them  he  would  ship  them  more 
stone  if  they  would  pay  for  what  they  had  had.  We  need 
not  decide  whether  the  statement  of  appellant's  officers,  to 
the  effect  that  they  were  ready  for  stone,  could  be  construed 
to  be  a  demand,  since  appellant,  according  to  the  undisputed 
evidence,  failed  to  pay  appellee  for  the  stone  fur- 

5.  nished  under  the  contract  at  the  time  specified  by  that 
contract.    We  cannot  construe  the  contract  otherwise 

than  that  timely  payment  of  the  amount  due  appellee  on 
monthly  shipments  was  of  the  essence  of  the  contract,  and 
failure  to  make  such  payments  was  a  breach  on  appellant's 
part  which  absolved  appellee  from  further  performance  on 
his  part.  Skehan  v.  Rtimmel,  supra;  Ohio  Valley  Buggy  Co. 
V.  Anderson  Forging  Co,,  supra.  Appellant  having  failed  to 
make  payments  as  required  by  the  contract,  appellee  had  a 
right  to  consider  the  contract  broken,  and  to  refuse  to  fur- 
nish more  stone  tmless  paid  for  that  furnished,  as  he  did,  and 
to  recover  in  this  action  for  the  reasonable  value  of  the 
stone  furnished,  less  the  damages  suffered  by  appellant  on 
account  of  appellee's  failure  to  supply  the  full  amount 
needed  before  breach  of  the  contract  by  appellant. 

6.  Appellant  had  no  right  to  demand  performance  on 
appellee's  part  while  itself  in  arrears.    On  this  theory 

the  court  rendered  judgment,  and  there  is  evidence  support- 
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ing  the  judgment.    It  is  contended  that  there  is  no 
7.    evidence  that  the  stone  was  worth  the  price  allowed 
by  the  court,  which  was  the  contract  price,  but  we 
think  the  evidence  on  this  point  is  sufficient,  since  the  eon- 
tract  itself  is  prima  fade  evidence  of  the  value  of  the  stone 
[Wolcott  V.  Y eager,  supra) ^  and  since  it  is  unquestioned 
that  stone  of  similar  quality  purchased  elsewhere  cost  appel- 
lant much  more  than  the  contract  price. 
Judgment  affirmed.    Hottel,  J.,  not  participating. 

Note.— Reported  in  97  N.  E.  946.  See,  also,  under  (1)  9  Cyo. 
a86;  (2)  9  Cyc.  688;  (3)  9  Cyc.  759;  (4)  9  Cyc.  636,  646;  <5)  9 
Cyc.  642;  (6)  9  Cyc.  603;  (7)  40  Cyc.  2849.  For  authorities  on 
the  question  of  rescission  for  failure  to  pay  for  installment  as  deliv- 
ered, see  32  L.  R.  A.  (N.  S.)  1.  As  to  the  rescission  of  a  contract 
for  the  successive  deliveries  of  goods  on  account  of  the  nonpay- 
ment of  an  installment,  see  3  Ann.  Cas.  901.  As  to  quantum 
meruit  on  substantial  performance  of  a  building  contract,  see  134 
Am.  St  678.  As  to  acceptance  of  work  as  waiver  of  imperfect  per- 
formance, see  115  Am.  St  256.  As  to  the  rights  and  remedies 
generally  of  a  seller  on  the  buyer's  breach  of  contract,  see  138 
Am.  St  563. 


American  Surety  Company  op  New  York  v. 
State  op  Indiana,  ex  rel.  Souers  et  al. 

[No.  7.624.    Piled  May  28,  1912] 

1.  Pleading. — Plea  in  Abatement. — Requirements, — ^To  be  suffi- 
cient a  plea  in  abatement  must  contain  the  utmost  fullness  and 
particularity  of  statement,  so  that  there  is  nothing  to  be  supplied 
by  intendment  or  construction  and  so  as  to  leave  no  supposable 
special  answer  unobviated.    p.  480. 

2.  Pleading. — Plea  in  Abatement. — Sufficiency. — Another  Action 
Pending, — A  plea  in  abatement  on  the  ground  of  another  action 
pending  must  show  clearly  that  the  action  pending  is  for  the 
Identical  cause  of  action  as  that  involved  in  the  cause  which  Is 
sought  to  be  abated,  and  that  It  is  between  the  same  parties  or 
their  privies,    p.  481. 

3.  Intoxicating  Liquobs. — Unlawful  Sales. — Sales  by  Different 
Persons.— Joint  or  Separate  TAability. — Right  to  Maintain  Sepa- 
rate Concurrent  Actions. — ^The  basis  of  an  action  on  the  bond 
of  a  8aloou-keei>er  sounds  in  tort,  so  that  where  unlawful  sales  of 
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intoxicating  liquor,  made  by  dliferent  saloon  Iceepers,  resolt  in  a 
single  cause  of  action,  tlie  wrongdoers  may  be  proceeded  against 
either  Jointly  or  separately,  and  where  separate  actions  are 
brought,  the^  same  may  be  prosecuted  concurrently  until  Judg- 
ment, but  one  satisfaction  will  bar  further  proceedings  in  the 
other  actions,    p.  4S1. 

4.  Intoxicating    Liquors. — Unlawful    Sales. — Action    for    Dawr 
ages. — Plea  in  Abatement. — Sufficiency. — Another  Action  Pending. 

'  — Answer  in  Bar. — In  an  action  brought  on  the  relation  of  a  wife 
and  children  against  the  surety  on  a  saloon-keeper's  bond  to 
re<'ovor  for  Injury  to  their  means  of  support  resulting  from  an 
unlawful  sale  of  liquor,  the  liability  of  such  surety  is  grounded 
in  the  saloon-keeper*s  liability  as  principal,  so  that  a  plea  in 
abatement  by  the  defendant  surety  was  insufficient  which  alleged 
that  such  wife  had  instituted  an  action  on  a  similar  bond  exe- 
cuted by  another  saloon-keeper  with  the  defendant  surety  as 
surety  thereon,  and  in  which  plaintiff  alleged  the  same  grounds 
for  recovery  as  alleged  in  the  action  in  which  such  plea  was 
flled,  and  which  actl<Mi  was  pending  at  the  time  the  latter  cause 
came  up  for  trial,  and  the  demurrer  to  such  plea  and  also  a 
demurrer  to  a  paragraph  of  answer  presenting  the  same  facts 
as  matter  in  bar  of  the  action  were  properly  sustained,    p.  481. 

5.  INTOXICATINO  LiQUOBS. — Unlawful  Sales. — Action  for  Damages. 
— Right  to  Maintain  Action. — Effect  of  Election  Under  Local 
Option  La  M?.— Under  the  provisions  of  §243  Bums  1908,  5243  R.  S. 
1S81,  that  no  vested  rights,  or  suits  instituted,  under  existing 
laws  shall  be  affected  by  the  repeal  thereof,  and  under  8248 
Bums  1908,  f248  R.  S.  1881,  providing  that  the  repeal  of  any 
statute  shall  not  have  the  effect  to  release  or  extinguish  any  pen- 
alty, forfeiture,  or  liability  incurred  thereunder  unless  the  re- 
pealing act  shall  expressly  bo  provide,  a  right  to  maintain  an 
notion  on  the  bond  of  a  saloon-keeper  under  the  provisions  of 
gs3r>5  Bums  1908,  §5323  R.  S.  1881,  for  the  unlawful  sale  of 
liquor  resulting  in  injury  to  plaintiffs*  means  of  support,  la  not 
affected  by  the  fact  that  in  the  county  in  wiiich  the  action  ac- 
crued an  election  was  subsequently  held  under  the  provisions  of 
(lie  county  local  option  law  (Acts  1008  [s.  s.]  p.  4)  and  resulted 
in  prohibiting  the  sale  of  intoxicating  liquors,  even  If  said  act 
could  be  construed  as  repealing  the  act  of  1875  of  which  88355 
Burns  1008,  §5323  R.  S.  1881,  is  a  part    p.  481, 

0.  Trial.— Ansirers  to  Interrogatories. — Conflict. — ^Where  answers 
to  interrogatories  favorable  to  the  unsuccessful  party  are  in  con- 
flict with  other  answers  adverse  to  his  contention,  they  will  not 
support  a  motion  for  Judgment  thereon,    p.  484. 

7.  Intoxicating  Liquors. — Unlawful  Sale. — Action  for  Damages.— 
Evidence, — Admissibility.^Jn  an  action  brought  under  the  pro- 
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visions  of  $8365  Barns  1908,  15323  R.  S.  1881,  on  the  bond  of  a 
8alooii-ke^)er,  for  injury  to  plaintiffs'  means  of  support  by  tbe 
imlawfal  sale  of  liquor  to  the  husband  and  father  of  the  plain- 
tiffSi  he  having  been  imprisoned  for  a  homicide  alleged  to  have 
been  committed  while  Intoxicated,  evidence  of  his  threat  to  kill 
the  decedent  before  morning  was  properly  admitted  In  behalf  of 
plaintiffs  on  the  question  of  his  intoxication,  although  such  threat 
was  made  out  of  the  presence  of  the  defendants,  and  although 
he  had  stated,  while  testifying  as  a  witness  for  plaintiffs,  that 
tiie  killing  was  in  self-defense,    pp.  485, 486. 

8.  Intoxicating  LiQtroBs. — Unlatcful  Sale. — Injury  to  Means  of 
Support. — Direct  or  Remote  Results, — The  Injury  or  damage  to 
means  of  support,  for  which  an  action  lies  under  §8855  Burns 
1908,  §5323  R.  S.  1881,  in  favor  of  one  injured  in  means  of  sup- 
port by  the  unlawful  sale  of  intoxicating  liquor,  may  be  the 
direct  or  remote  result  of  such  unlawful  sale.    p.  486^ 

9.  Appeal. — Trial, — Discretion  of  Trial  Court, — Order  of  Proof, — 
The  order  of  the  admission  of  evidence  is  ordinarily  a  matter 
within  the  sound  discretion  of  the  trial  court,  and  will  furnish 
no  ground  for  reversal  unless  there  has  been  a  clear  abuse  of 
soch  discretion,    p.  488. 

10.  Appeal. — Harmless  Error, — Exclusion  of  Evidence, — No  avail- 
able error  is  presented  on  the  exclusion  of  evidence  where  the 
record  shows  that  the  witness  afterwards  answered  the  question 
excluded,    p.  488. 

IL  Intoxicating  Liquobs. — Unlawful  Sales, — Action  for  Damages, 
— Evidence, — Admissibility, — Pendency  of  Other  Actions, — ^In  the 
trial  of  an  action  on  the  bond  of  a  saloon-keeper  for  Injury  to 
the  means  of  support  of  a  wife  and  children  caused  by  the  un- 
lawful sale  of  liquor,  evidence  that  the  wife  had  filed  other  ac- 
tions against  other  saloon-keepers*  was  properly  excluded,    p.  489. 

12.  Intoxicating  Liquors. — Unlawful  Sales. — Action  for  Damages, 
— Instructions. — In  an  action  on  the  bond  of  a  saloon-keeper  under 
§8355  Bums  1908,  §5323  R.  S.  1881,  for  Injury  to  means  of  sup- 
port resulting  from  the  unlawful  sale  of  liquor,  where  the  hus- 
band and  father  of  the  plaintiffs  was  imprisoned  for  homicide 
alleged  to  have  been  committed  while  he  was  intoxicated,  and 
the  defense  was  that  the  killing  was  In  self-defense  and  not  the 
result  of  such  unlawful  sale  of  liquor,  it  was  proper  to  instruct 
the  Jury  that  if  self-defense  and  the  use  of  the  intoxicating  liquors 
unlawfully  sold  combined  as  causes  Impelling  the  killing  and 
each  operated  to  a  material  degree  in  bringing  it  about,  then,  if 
the  other  facts  necessary  to  a  recovery  by  plaintiffs  are  estab- 
lished by  a  fair  prepcmderance  of  the  evidence,  plaintiffs  are  not 
precluded  from  recovering  simply  because  self-defense  consti- 
tuted one  of  the  causes  of  the  homicide,    p.  489. 
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13.  Intoxicating  Liquobs. — Unlawful  Sale.—AcHon  for  Damoffea, 
— Instructions, — In  an  action  on  the  bond  of  a  saloon-keeper  for 
Injury  to  means  of  support  resulting  ftom  the  unlawful  sale  of 
intoxicating  liquor,  where  the  husband  and  father  of  plaintiffis 
had  been  imprisoned  for  homicide,  an  instruction  tliat  if  plain- 
tiffs' husband  and  father  acted  solely  in  self-defense,  and  that 
the  liquor  sold  him  did  not  contribute  toward  causing  the  homi- 
cide, the  Terdict  should  be  for  the  defendant,  but  that  the  ques- 
tion as  to  whether  the  use  of  liquors  sold,  if  any  such  sale  was 
made,  contributed  toward  causing  the  hiMuicide,  was  for  the  Jury 
to  determine  from  all  the  evidence,  and  that  any  claims  by  the 
husband  and  father  of  plaintiffs  that  he  had  acted  in  self-defense 
would  not  necessarily  preclude  a  finding  for  the  plaintifCs,  was 
not  erroneous  in  failing  to  require  a  finding  that  the  sale  of 
liquor  was  unlawful,  where  that  element  was  submitted  in  an- 
other instruction,  nor  was  the  instruction  Improper  in  referring  to 
the  claims  of  self-defense  as  '^claims**  and  not  as  evidence,    p.  489. 

14.  Intoxicating  Liquors. — Unlawful  Sale. — Action  for  Damages. 
— Instructions, — Refusal. — In  an  action  on  the  bond  of  a  salo<Mi- 
keeper  for  damages  resulting  from  the  unlawful  sale  of  intoxi- 
cating liquor,  where  the  evidence  was  that  the  sale  was  not  made 
by  the  saloon-keeper,  but  by  his  bartender,  an  instruction  was 
properly  refused  which  stated  that  before  any  recovery  could 
be  had  by  the  plaintiffs,  it  must  be  shown  by  a  fair  preponder- 
ance of  the  evidence  that  the  defendant  saloon-keeper  sold  the 
intoxicating  liquors,    p.  491. 

15.  Intoxicating  Liquobs. — Unlawful  Bales, — Liability. — Sales  bu 
Employe  of  Saloon-keeper. — ^In  cases  of  injury  resulting  from 
the  unlawful  sale  of  intoxicating  liquors,  a  liability  exists  on  the 
bond  of  the  saloon-keeper  although  the  sale  may  not  have  been 
made  by  him  in  person,  but  by  some  one  authorized  to  make 
sales  and  conduct  the  business  generally,    p.  491. 

16.  Intoxicating  Liquobs. — Unlawful  Sales, — Action  for  Damages* 
— Instructions. — Refusal. — ^Where  in  an  action  on  the  bond  of  a 
saloon-keeper  for  injury  to  means  of  support  resulting  from  an 
unlawful  sale  of  liquor  to  the  husband  and  father  of  plaintlflb, 
he  having  been  imprisoned  for  a  homicide  alleged  to  have  been 
committed  while  he  was  intoxicated,  it  was  claimed  that  the 
homicide  was  committed  in  self-defense  and  not  as  the  result  of 
such  sale  of  liquor,  an  instruction  was  properly  refused  whidi 
attempted  to  define  the  law  of  self-defense,  but  whidi  omitted 
the  element  requiring  a  person,  who  invokes  its  aid  to  acquit 
himself  of  the  charge  of  murder,  to  be  himself  without  fault 
p.  491. 

17.  Intoxicating  Liquobs.— I7nJaii?/ttl  Bales.— -Action  for  Damages, 
— Instructions. — Issues. — In  an  acti<m  on  the  bond  of  a  saloon- 
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keeper  lor  damages  resulting  from  the  unlawful  sale  of  liquor, 
where  no  issue  was  tendered  denying  the  execution  of  the  bond, 
an  Instruction  that  proof  of  such  execution  was  necessary  to  a 
recoveiy  by  plaintiffs  was  properly  refused,  p.  49L 
1&  Appeal. — Review. — Harmless  Error. — Refusal  to  Bubmit  Inter- 
rogatories, — ^The  refusal  to  submit  certain  interrogatories  is  not 
prejudicial  error,  where  in  the  main  such  interrogatories  called 
for  items  of  evidence,  or  related  to  collateral  or  immaterial  mat- 
ters, although  some  of  them  might  have  been  properly  sub- 
mitted,   p.  492. 

19.  Appeal. — Presenting  Question  for  Review. — Motion  for  New 
Trial — Interrogatory  Not  Sustained  by  Sufficient  Evidence.— "So 
question  is  presented  by  a  motion  for  a  new  trial  on  the  ground 
ttiat  a  certain  interrogatory  is  not  sustained  by  sufficient  evidence, 
p.  492. 

20.  Appeal. — Review, — Verdict, — Sufficiency  of  Evidence. — ^A  cause 
will  not  be  reversed  for  insufficiency  of  the  evidence  to  sustain 
the  verdict,  where  there  was  some  evidence  to  warrant  the  find- 
ing  of  the  Jury.    p.  492. 

Prom  Whitley  Circuit  Court ;  Luke  H.  Wrigley,  Judge. 

Action  by  the  State  of  Indiana  on  the  relation  of  Retta 
Soners  and  others  against  the  American  Surety  Company 
of  New  York.  Prom  a  judgment  for  plaintiiBEs,  the  defend- 
ant appeals.    Affirmed. 

Gates  &  Whiteleather,  Watkins  &  Butler,  for  appellant. 
John  8.  Branyan,  W.  F,  McNagny,  Lesh  cfe  Lesh,  for  ap- 
pellees. 

HoTTEL,  C.  J. — ^Appellee  Retta  Souers  is  the  wife,  and  the 
other  appellees  are  the  children  of  Thomas  Souers,  and  this 
action  was  brought  by  the  State,  with  said  appellees  as  re- 
lators, to  recover  on  a  saloon-keeper's  bond,  executed  by 
John  S.  BrowD  as  principal  and  appellant  as  surety. 

The  action  is  based  on  §8355  Burns  1908,  §5323  R.  S.  1881, 
and  the  breach  or  violation  of  duty  by  the  principal  of  the 
bond  relied  on,  as  creating  the  liability  alleged  in  the  com- 
plaint, is  the  unlawful  sale  of  liquor  to  said  Thomas  Souers 
at  a  time  when  he  was  intoxicated,  resulting  in  a  loss  to  the 
relators  of  their  means  of  support. 

A  trial  by  jury  resulted  in  a  verdict  for  appellees  in  the 
sum  of  $1,500. 
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The  oom])laint  avers,  in  substance,  that,  as  a  result  of  said 
unlawful  sale  to  said  Souers,  when  he  was  in  said  intoxicated 
conditioD,  he  became  so  extremely  intoxicated  that  he  was 
irritable,  crazed  and  frenzied,  and  while  in  such  condition 
engaged  in  a  quarrel  with  Benjamin  Thomas,  and  shot  and 
killed  him ;  that  on  account  of  such  killing  said  Souers  was 
indicted,  tried,  convicted  and  sent  to  the  state  prison,  and 
that  the  relators  were  thus  deprived  of  their  means  of  sap- 
port. 

It  is  conceded  by  appellant  that  the  complaint  follows 
that  of  Homire  v.  Half  man  (1901),  156  Ind.  470,  60  N.  B. 
154,  and  as  no  objection  to  its  sufSciency  is  urged,  we  need 
give  it  no  further  notice. 

The  first  question  presented  by  this  appeal  is  the  alleged 
error  of  the  trial  court  in  sustaining  a  demurrer  to  appel- 
lant's first  plea  in  abatement.  The  substance  of  this  plea  is 
that  at  the  time  appellees  commenced  this  action,  appellee 
Retta  Souers  filed  a  suit  on  a  similar  bond  executed  by  an- 
other saloon-keeper,  viz.,  Harvey  Gill,  as  principal,  and  ap- 
pellant as  surety  thereon,  and  therein  alleged  the  same 
grounds  for  recovery  which  form  the  basis  of  the  complaint 
at  bar ;  that  said  suit  was  venued  to  the  Wells  Circuit  Court, 
and  was  there  pending  at  the  time  this  cause  came  up  for 
trial. 

A  plea  in  abatement  to  be  sufiScient  must  contain  ''the  ut- 
most fullness  and  particularity  of  statement,  as  well  as  the 
highest  attainable  accuracy  and  precision,  leaving,  on 

1.  the  one  hand,  nothing  to  be  supplied  by  intendment 
or  construction ;  and  on  the  other,  no  supposable  spe- 
cial answer  unobviated."  Needham  v.  Wright  (1895),  140 
Ind.  190,  193,  194,  39  N.  E.  510.  See,  also,  Board,  etc.,  v. 
Lafayette,  etc,  R.  Co.  (1875),  50  Ind.  85,  117;  Kelley  v. 
State  (1876),  53  Ind.  311,  312;  1  Am.  and  Eng.  Ency.  Law 
11  and  notes;  Lechner  v.  Strauss  (1912),  ante  414,  98  N.  B. 
444. 

When  such  plea  is  based  on  the  ground  of  another  action, 
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it  must  show  clearly  that  the  suit  pending  is  for  the  identi- 
cal cause  of  action  as  that  involved  in  the  cause  which 

2.  is  sought  to  be  abated,  and  that  it  is  between  the  same 
parties  or  their  privies.    Needham  v.  Wright,  supra; 

Bryan  v.  SchoU  (1887),  109  Ind  367,  10  N.  E.  107;  Proa?- 
tan  V.  Vincennes  Mfg.  Co.  (1898),  20  Ind.  App.  253,  50  N. 
E.  583. 

Although  this  is  a  suit  on  a  bond,  the  basis  of  the  action 

sounds  in  tort,  and  appellees  were  entitled  to  proceed  against 

all  the  wrongdoers,  either  jointly  or  separately,  and 

3.  where  separate  actions  are  brought,  the  same  may  be 
prosecuted  concurrently  until  judgment  has  been 

reached,  but  one  satisfaction  is  a  bar  to  further  proceedings 
on  the  same  cause  of  action.  Cleveland,  etc.,  R.  Co.  v.  Oos- 
sett  (1909),  172  Ind.  525,  535,  87  N.  B.  723;  Cleveland,  etc., 
B.  Co.  v.  Hilligoss  (1908),  171  Ind.  417,  423,  86  N.  E.  485, 
131  Am.  St.  258 ;  Indianapolis  Traction,  etc.,  Co.  v.  Holtz- 
claw  (1907),  40  Ind.  App.  311,  81  N.  E.  1084. 

Appellant's  liability  as  surety  is  grounded  in  Brown's  lia- 
bility as  principal,  and  the  case  at  bar  is  prosecuted  by  addi- 
tional plaintiffs  on  a  different  bond,  and  is  based  on  a 

4.  different  sale  of  liquor  made  at  a  different  time  and 
place  from  that  of  the  action  against  Gill.    The  Oill 

action  could  not,  therefore,  serve  to  abate  the  present  action 
as  to  either  Brown  or  appellant. 

For  the  reasons  indicated,  the  demurrer  to  the  first  plea 
in  abatement  was  properly  sustained,  as  was  also  the  demur- 
rer .to  appellant's  third  paragraph  of  answer,  which  pre- 
sented the  same  defense  as  a  bar  to  this  action. 

A  second  plea  in  abatement  was  filed  by  appellant,  the  sub- 
stance of  the  averments  of  which,  in  brief,  was  that  subse- 
quent to  the  occurrence  of  the  matters  alleged  in  ap- 

5.  pellees'  complaint,  the  voters  of  Huntington  county, 
at  a  special  election  under  the  county  local  option  law 

(Acts  1908  [s.  s.]  p.  4),  voted  to  prohibit  the  sale  of  intoxica- 
VoL.  50—31 
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ting  liquors  as  a  beverage  in  said  county ;  * '  that  by  reason  of 
Rueh  election  and  by  reason  of  the  act  of  said  special  ses- 
sion of  1908  of  the  Oeneral  Assembly,  the  former  law  of  this 
State   regarding   the   regulating   and   issuing  of   licenses 

•  •  •  was  repealed  and  the  said  act  of  the  special  ses- 
sion of  1908  contained  no  clause  saving  pending  litigation  or 
providing  for  a  continuance  of  the  act  of  1875  •  •  •  for 
any  purpose  whatever." 

The  ruling  of  the  court  below  in  sustaining  a  demurrer  to 
this  plea  presents  the  second  error  relied  on. 

Appellant  urges  that  the  local  option  law  of  1908,  supra, 
repealed  or  suspended  the  act  of  1875  (Acts  1875  [s,  s.]  p. 
55,  §8355  Bums  1908),  under  which  the  bond  sued  on  was 
issued,  and  that  any  suit  based  on  said  bond  would  abate 
because  of  the  repeal  or  suspension  of  the  law. 

Section  12  of  said  act  of  1908  provides:  ** Nothing  con- 
tained in  the  provisions  of  this  act  shall  affect,  amend,  repeal 
or  alter  in  any  way  the  act  entitled  'An  act  to  better  regu- 
late and  restrict  the  sale  of  intoxicating,    •    *    *'  liquors,' 

•  •  •  •  •  approved  March  11,  1895,  nor  the  act  to 
amend  section  nine  of  the  above  mentioned  act  approved 
February  15,  1905,  nor  of  any  law  or  ordinance  which  pro- 
hibits throughout  any  township,  ward  or  any  residence  dis- 
trict the  sale  of  intoxicating  liquors,  but  this  act  shall  be 
deemed  additional  and  supplemental  thereto."  Although 
this  §12  does  not  expressly  mention  the  act  of  1875  as  among 
the  acts  expressly  saved  from  repeal  yet  the  closing  lan- 
guage of  said  section  indicates  that  the  intention  of  the  leg- 
islature was  that  the  act  of  1908  should  be  additional  and 
supplemental  to  the  existing  law  on  the  same  subject. 

But  assuming,  without  deciding,  that  the  act  of  1908, 
supra,  had  the  effect  of  repealing  the  act  of  1875,  supra,  it 
in  noway  deprived  appellees  of  their  right  to  maintain  this 
action. 

Section  248  Burns  1908,  §248  R.  S.  1881,  provides  that 

*  *  the  repeal  of  any  statute  shall  not  have  the  effect  to  release 
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or  extinguish  any  penalty,  forfeiture,  or  liability  incurred 
under  such  statute,  unless  the  repealing  act  shall  so  ex- 
pressly provide;  and  such  statute  shall  be  treated  as  still 
remaining  in  force  for  the  purpose  of  sustaining  any  proper 
action  or  prosecution  for  the  enforcement  of  such  penalty, 
forfeiture,  or  liability." 

Appellant  relies  on  the  case  of  Taylor  v.  Strayer  (1906), 
167  Ind.  23,  78  N.  B.  236,  119  Am.  St.  469,  to  take  this  ac- 
tion  out  of  the  operation  of  the  section  of  statute  last  quoted. 
That  ease  involved  the  establishment  of  a  drain,  and  while 
•the  cause  was  pending  in  the  lower  court,  the  General  As- 
sembly passed  a  new  drainage  law,  and  repealed  all  prior 
drainage  statutes.  On  appeal,  counsel  for  appellees  at- 
tempted to  invoke  the  saving  provisions  of  the  statute  above 
quoted,  but  the  Supreme  Court  said,  at  page  30:  '^It  is 
manifest  that  §248,  supra  [§248  Burns  1901,  248  R.  S. 
1881],  has  no  application  to  any  feature  of  this  case,  but 
only  relates  to  penalties,  forfeitures  and  kindred  liabilities/' 
(Our  italics.) 

In  this  connection  we  may  remark  that,  for  the  purpose 
of  this  appeal,  appellant  is  in  no  position  to  insist  that  the 

Kahility''  on  the  bond  herein  sued  on  is  not  akin  to  a 

penalty/'  because  a  large  portion  of  one  of  the  pages  of  its 
brief  is  taken  up  with  propositions  and  authorities  cited  to 
the  effect  that  the  recovery  which  the  statute  authorizes  in 
cases  of  this  kind  is  penal  in  character. 

Again  §243  Burns  1908,  §243  E.  S.  1881,  provides:  ''No 
rights  vested,  or  suits  instituted,  under  existing  laws  shall  be 
affected  by  the  repeal  thereof,  but  all  such  rights  may  be 
asserted,  and  such  suits  prosecuted,  as  if  such  laws  had  not 
been  repealed.*' 

This  is  a  suit  on  a  bond.  The  condition  of  the  bond,  for 
the  breach  or  violation  of  which  the  action  was  brought,  is 
charged  to  have  been  broken  at  a  time  previous  to  the  enact- 
ment of  the  local  option  law  of  1908,  and  the  liability  for 
such  breach  had  therefore  accrued  before  the  passage  of  such 


it 
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act,  and  would  not,  under  the  provisions  of  the  sections  of 
the  statute,  supra,  and  the  authorities  construing  the  same, 
be  affected  by  such  act  State,  ex  rel.,  v.  Helms  (1893),  136 
Ind.  122,  35  N.  E.  893 ;  Hochstettler  v.  Hosier  Coal,  etc.,  Co. 
(1893),  8  Ind.  App.  442,  35  N.  E.  927 ;  State,  ex  rel,  v.  HaU 
ier  (1898),  149  Ind.  292,  300,  302,  47  N.  E.  665,  49  N.  E.  7; 
Starr  v.  State,  ex  rel.  (1898),  149  Ind.  592,  594,  595,  49  N. 
E.  591;  City  of  Indianapolis  v.  Bitzinger  (1900),  24  Ind. 
App.  65,  77, 56  N.  B.  141. 

The  sections  of  statute  and  authorities  cited  justified  the 
ruling  of  the  court  below  on  the  demurrer  to  the  second  plea 
in  abatement,  and  to  the  second  paragraph  of  answer  which 
raised  the  same  question. 

With  its  general  verdict  the  jury  returned  answers  to  in- 
terrogatories, and  a  motion  was  made  by  appellant  for  judg- 
ment thereon,  which  was  by  the  court  overruled.  This  rul- 
ing presents  another  alleged  error  relied  on  and  urged  by 
appellant. 

The  jury  in  its  said  answers  found  that  when  Thomas 
Souers  reached  Troy  City,  where  the  shooting  occurred,  he 
went  to  a  store  to  return  a  borrowed  overcoat;  that  there 
was  no  evidence  that  he  went  to  said  store  for  any  other 
purpose,  and  that  he  did  not  know  that  Benjamin  Thomas 
was  in  the  store  when  he  entered  it  to  return  the  borrowed 
overcoat.  Other  interrogatories  show  some  of  the  details  of 
the  quarrel  and  shooting,  but  in  answer  to  the  twenty-ninth 
iQterrogatory,  the  jury  expressly  found  that  Souers  did  not 
shoot  and  kill  Thomas  in  self-defense. 

In  so  far  as  the  answers  to  the  interrogatories  are  favora- 
ble to  appellant,  they  are  in  conflict  with  other  answers 
adverse  to  its  contention,  and  their  effect  is  thereby 

6.    nullified,  and  wiU  not,  therefore,  support  a  motion  for 

judgment    thereon.      Fitzmaurice    v.    Puterhaugh 

(1897),  17  Ind.  App.  318,  45  N.  E.  524;  Davis  v.  Reamer 

(1886),  105  Ind.  318,  4  N.  E.  857;  Shuck  v.  State,  ex  rel 

(1893),  136  Ind.  63, 36  N.  E.  993. 
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The  adnufision  of  certain  evidence  is  urged  as  ground  for 
reversaL  One  of  appellees'  witnesses  was  asked  the  follow- 
ing question:  **You  may  tell  the  jury  whether 
7.  or  not  he  (referring  to  Souers)  was  making  any 
threats  against  Benjamin  F.  Thomas,"  to  which 
the  witness  answered,  over  appellant's  objection:  **Yes, 
sir.  He  said  he  would  kill  him  before  morning.  He 
bet  $20  he  would  kill  him  before  morning."  It  is 
earnestly  insisted  by  appellant  that  this  statement  be- 
ing made  out  of  the  presence  of  the  principal  and 
surety  on  the  bond,  they  should  not  be  bound  there- 
by, and  that,  inasmuch  as  appellees'  own  witness,  Souers, 
had  testified  that  he  did  the  shooting  in  self-defense,  it  was 
an  effort  to  impeach  such  witness  without  laying  the  founda- 
tion therefor.  Appellees,  upon  the  other  hand,  insist  that 
the  evidence  was  proper  to  go  to  the  jury  as  one  of  the  facts 
showing  that  Souers  was  intoxicated,  and  on  which  the  wit- 
ness based  his  opinion  so  given  to  the  jury. 

The  answer  was  not  responsive  to  the  question  asked.  The 
question  asked  simply  called  for  a  '*yes"  or  *'no"  answer  as 
to  whether  Souers  was  making  any  threats  against  Thomas, 
and  did  not  ask  for  a  statement  of  what  the  threats  were. 
The  objection  made  to  the  question  was  that  **the  defend- 
ants and  neither  of  them  are  bound  by  the  statement  made 
to  another  witness  in  their  absence."  There  was  no  objec- 
tion to  the  answer,  and  no  motion  to  strike  it  out  as  not  being 
responsive  to  the  question.  It  is  questionable,  therefore, 
whether  this  ground  of  the  motion  for  new  trial  is  presented 
by  the  record.  Continental  Casualty  Co.  v.  Lloyd  (1905), 
165  Ind.  52,  65,  73  N.  E.  8U;'Vickery  v.  McCormick  (1889), 
117  Ind.  594,  596,  20  N.  E.  495. 

But,  assuming  that  the  question  is  properly  presented,  we 
are  of  the  opinion  that  no  error  was  committed  in  admitting 
the  evidence. 

This  court  in  the  case  of  Berkemeier  v.  State,  ex  rel., 
(1909),  44  Ind.  App.  1,  6,  88  N.  E.  634,  636  said:    '^Three 
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acts  are  necessary  to  establish  this  cause  of  action :  (1)  The 
sale  or  gift  of  the  liquor  by  the  appellants;  (2)  intoxication 
resulting  from  its  use,  in  whole  or  in  part;  (3)  the  loss  of 
the  means  of  support  by  the  relators  in  consequence  of  such 
intoxication." 

It  would  seem  that  this  evidence  was  admissible  as  tending 
to  prove  the  second  element,  supra,  of  the  cause  of  action, 
but  even  if  it  were  not  admissible  for  such  purpose,  we  think 
it  was  proper  as  affecting  the  third  element. 

The  section  of  the  statute  on  which  the  action  is  based 
makes  the  damages  to  be  recovered  depend  on  the  injury 
to  the  plaintiffs'  means  of  support.  Berkemeier  v.  State, 
ex  rel.,  supra;  American  Surety  Co.  v.  State,  ex  rel.  (1910), 
46  Ind.  App.  126,  90  N.  E.  99,  91  N.  E.  624;  NeUon  v.  State, 
ex  rel.  (1903),  32  Ind.  App.  88,  90,  69  N.  E.  298;  Homire 
V.  Halfmati  (1901),  156  Ind.  470,  474,  60  N.  E.  154. 

This  injury  or  damage  may  be  the  direct  or  remote  result 

of  such  unlawful  sale.    U.  S,  Fidelity,  etc.,  Co.  v.  State,  ex 

rel.  (1910),  46  Ind.  App.  373,  92  N.  E.  691,  692; 

8.  State,  ex  rel,  v.  Terheide  (1906),  166  Ind.  689,  693, 
78  N.  E.  195;  Mulcahey  v.  Oivens  (1888),  115  Ind. 
286,  17  N.  E,  598;  Homire  v.  Halfmdn,  supra;  Nelson  v. 
State,  ex  rel.,  supra;  McCarty  v.  State,  ex  rel.  (1904),  162 
lAd.  218,  222,  70  N.  E.  131 ;  State,  ex  rel.,  v.  DudUy  (1910), 
45  Ind.  App.  674,  91  N.  E.  605,  606. 

In  this  case  the  direct  cause  of  the  injury  to  appellees' 
means  of  support  was  the  imprisonment  of  Souers,  the  hus- 
band and  father.    Such  imprisonment  was  the  direct 

7.  result  of  the  crime,  with  the  commission  of  which  he 
was  found  guilty.  Whether  such  imprisonment,  with 
the  resulting  loss  to  appellees  of  their  means  of  support, 
was  the  remote  result  of  the  unlawful  sale  of  intoxicating 
liquors  to  Souers,  therefore,  necessarily  depended  on 
whether  the  crime  for  which  Souers  was  convicted  was  the 
direct  result  of  such  unlawful  sale.    If  the  evidence  be  of  a 
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character  to  show  that  such  unlawful  sale  in  fact  caused 
Souers  to  commit  the  crime  for  which  he  was  imprisoned, 
then  the  causal  connection  between  such  sale  and  the  im- 
prisonment as  the  remote  result  would  be  shown,  and  ap- 
pellees would  be  entitled  to  recover.  If,  on  the  other  hand, 
the  evidence  showed  that  some  influence  other  than  the 
effect  of  the  liquor  induced  the  killing,  and  that  the  unlaw- 
ful sale  of  the  liquor  had  nothing  to  do  with  the  same,  then 
there  would  be  a  failure  to  show  any  causal  connection,  and 
appellees  would  fail  in  their  action. 

Applying  these  observations  to  this  case,  the  importance 
and  competency  of  the  evidence  objected  to,  we  think,  be- 
comes apparent.  Appellant -defended  this  action  on  the  the- 
ory that  Souers  killed  Thomas  in  self-defense,  uninfluenced 
by  the  effect  of  any  liquor  sold  to  him.  The  court  below, 
properly,  we  think,  allowed  this  proof,  and  allowed  appel- 
lant to  go  behind  the  judgment  of  conviction,  which  was 
prima  facie  evidence  that  the  killing  was  not  in  self-defense. 
Souers  himself  testified  that  he  did  the  shooting  in  self- 
defense.  If  this  evidence  of  self-defense,  was  proper,  and 
appellant  is  insisting  that  it  was,  then  we  think  it  follows 
necessarily  that  the  admitted  evidence  of  which  complaint 
was  made  was  proper  as  tending  to  rebut  such  theory.  This 
evidence  was  clearly  admissible  in  the  trial  of  the  criminal 
case  for  the  purpose  of  showing  intent,  malice,  motive  or  dis- 
I>osition  and  frame  of  mind  on  the  part  of  Souers  in  the  com- 
mission of  the  crime  for  which  he  was  imprisoned,  and  which 
resulted  in  the  loss  of  the  support  herein  sued  for.  Parker 
V.  State  (1894),  136  Ind.  284,  286,  35  N.  E.  1105;  Wheeler 
V.  State  (1902),  158  Ind.  687,  698,  63  N.  E.  975;  Reed  v. 
State  (1850),  2  Ind.  438;  State  v.  Brown  (1905),  188  Mo. 
451,  87  S.  W.  519;  Glass  v.  State  (1906),  147  Ala.  50,  55, 
41  South.  727. 

This  evidence  being  proper  and  competent  to  go  to  the 
jury  trying  the  criminal  cause  for  its  consideration  in  deter- 
mining whether  Souers  in  fact  acted  in  self-defense  when  he 
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shot  decedent,  or  whether  he  was  guilty  as  charged,  it  fol- 
lows, necessarily,  that  the  jury  trying  the  civil  action,  for 
the  purpose  of  determining  whether  the  imprisonment  is  the 
remote  cause  of  such  unlawful  sale,  should  have  before  it 
the  same  evidence  affecting  said  question. 

There  was  no  objection  to  the  offered  evidence  on  the 

ground  that  it  was  not  admissible  as  evidence  for  appellees 

in  their  case  in  chief,  and  in  any  event  the  order  of 

9.  the  admiEfiion  of  evidence  is  ordinarily  a  matter 
within  the  sound  discretion  of  the  trial  court,  and 

will  furnish  no  ground  for  reversal,  unless  there  has  been  a 
clear  abuse  of  such  discretion.  Louisville  Underwriters  v. 
Durland  (1890),  123  Ind.  544,  552,  24  N.  E.  221,  7  L.  B.  A. 
399;  Miller  v.  Coulter  (1901),  156  Ind.  290,  294,  59  N.  E. 
853. 

The  exclusion  of  certain  evidence  is  also  urged  as  error. 

The  witness  Souers  at  the  trial  on  cross-examination  by 

appellant  testified  that  he  had  claimed  that  he  shot 

10.  Thomas  in  self-defense,  and  answered  further  that  he 
was  '* scared  and  drunk". 

The  deposition  of  Souers  had  been  taken  while  he  was 
in  the  penitentiary,  and  appellant  asked  the  witness,  in 
substance,  if  he  had  not  stated  in  his  deposition  that  he 
was  scared  and  thought  he  (Thomas)  was  very  drunk  him- 
self, and  might  kill  him.  An  objection  to  this  question  was 
sustained.  The  only  part  of  the  answer  of  the  witness  in  his 
deposition  which  could  be  said  to  contradict  and  impeach 
his  testimony  given  at  the  trial  was  that  part  of  the  same 
which  attributed  his  fear  of  danger  to  Thomas's  being 
drunk,  while  at  the  trial  his  statement  was  that  he,  the  wit- 
ness, was  drunk. 

The  record  discloses  that  the  witness  afterwards  answered 
this  part  of  the  question.  No  available  error  on  this  ques- 
tion is  therefore  presented  by  the  record. 

The  refusal  to  permit  appellant  to  prove  by  appellee 
Retta  Souers,  on  cross-examination,  that  she  had  filed  suits 
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against  other  saloon-keepers  is  also  urged  as  error. 

11.  For  the  reasons  already  expressed  in  holding  the 
answers  tendering  such  defense  insofficienty  we  think 

this  evidence  was  properly  excluded. 

Alleged  error  in  giving  certain  instructions  is  next  urged 

by  appellant    Among  the  instructions  objected  to  are  the 

fifth  and  sixth  given  by  the  court.    The  fifth  instruc- 

12.  tion  enumerates  all  the  elements  necessary  to  entitle 
appellees  to  recover  under  the  authorities  herein  cited. 

In  £acty  appellant  makes  no  objection  to  this  part  of  the 
instruction,  but  its  objection  goes  to  the  concluding  part  of 
the  same,  which  is  as  follows:  *'If  self-defense  on  the  part 
of  Souers  and  the  use  by  him  of  intoxicating  liquors  illegally 
sold  to  Souers  by  Brown  or  his  agent,  combined  as  causes 
impelling  Souers  to  kill  Thomas,  and  each  of  these  things 
operated  to  a  material  degree  towards  bringing  about  such 
killing,  then,  if  the  other  facts  necessary  to  a  recovery  by  the 
plaintiff,  are  established  by  a  fair  preponderance  of  the 
evidence,  the  plaintiff  will  not  be  precluded  from  recovering 
simply  because  self-defense  constituted  one  of  the  causes 
bringing  about  the  killing  of  Thomas." 

A  saloon-keeper  who  sells  intoxicating  liquors  in  violation 
of  §8355  Bums  1908,  §5323  B.  S.  1881,  is,  under  the  authori- 
ties hereinbefore  cited,  liable  personally  and  on  his  bond  to 
those  injured  in  their  means  of  support  for  all  damages 
caused  directly  or  remotely  by  such  sales. 

In  view  of  the  theory  of  defense,  and  the  evidence  in  this 
ease,  we  think  the  instruction  given  was  proper  and  as  favor- 
able to  appellant  as  such  authorities  warrant. 

The  part  of  the  sixth  instruction  necessary  to  an  under- 
standing of  appellant's  objections  thereto  is  as  follows: 
''If  Souers,  in  killing  Thomas,  acted  solely  in  self- 

13.  defense,  and  the  use  of  liquor,  sold  to  Souers  by 
Brown  or  his  agent,  did  not  contribute  towards  caus- 
ing Souers  to  kill  Thomas,  then  you  should  find  for  the 
defendants.    But  the  question  as  to  whether  or  not  the  use 
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of  liquors,  sold  to  Souers  by  Brown  or  his  agent,  if  any  such 
sale  was  made,  contributed  toward  causing  Souers  to  kill 
Thomas,  is  a  question  of  fact  for  you  to  determine  from  all 
the  evidence  in  the  cause,  and  the  facts,  if  such  be  the  facts, 
that  Souers  claims  to  have  acted  in  self-defense  in  killing 
Thomas,  or  that  Souers  at  the  time  of  such  killing,  believed 
that  Thomas  was  about  to  do  him  great  bodily  harm,  do  not 
of  themselves,  necessarily  preclude  a  finding  on  your  part 
in  favor  of  the  plaintifE  on  this  branch  of  the  case.  Neither 
does  the  fact,  that  Souers,  for  the  killing  of  Thomas,  was 
convicted  of  felonious  homicide  necessarily  preclude  you 
from  finding  in  this  case,  if  you  think  such  finding  justified 
by  the  evidence,  that  Souers  acted  solely  in  self-defense  in 
killing  Thomaa" 

It  is  urged  against  this  instruction  that  it  omits  the  ele- 
ment that  the  sale  of  liquor  must  have  been  unlawful,  and 
that  it  treats  the  ^'claims  of  Souers  as  claims",  not  as  evi- 
dence, and  assumes  that  if  the  killing  were  justified  from 
the  evidence  the  defendant  would  still  be  liable  for  the  mis- 
carriage of  justice  and  the  wrong  suffered  by  Souers  from 
his  conviction. 

In  answer  to  the  first  objection  it  is  sufScient  to  say  that 
the  instruction  does  not  attempt  to  state  the  entire  law  of 
the  case,  but  only  the  law  applicable  to  one  branch  thereof. 
The  evidence  of  Souers  was  that  he  claimed  to  have  acted 
in  self-defense,  and  the  court  in  the  instruction  gave  appel- 
lant the  benefit  of  such  claim. 

We  think  the  instruction  is  not  open  to  the  objections 
urged  against  it. 

No  sufficient  ground  of  objection  is  pointed  out  to  the 
other  instructions  given. 

The  refusal  to  give  certain  instructions  which  it  tendered 
is  next  urged  by  appellant,  viz.,  error  in  refusing  to  give  the 
second,  fourth  and  fifth. 

It  is  conceded  that  the  court  ** attempted"  to  cover  the 
second  instruction  in  the  court's  sixth  instruction.     This 
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second   iostruction   was   properly    refused   in   any 

14.  event,  because  it  told  the  jury  that  before  any  re- 
covery could  be  had  by  the  appellees,  '4t  must  be 

shown  by  a  fair  preponderance  of  the  evidence  that  the 

defendant  Brown  sold  intoxicating  liquors"  to  Souers,  etc. 

The  evidence  was  that  the  sale  was  made  not  by  Brown 

but  by  his  bartender.    In  cases  of  this  character  liability 

exists  although  the  unlawful  sales  may  not  have  been 

15.  made  by  the  saloon-keeper  in  person,  but  by  some 
one  authorized  to  make  sales  and  conduct  the  business 

generally.  Nelson  v.  State,  ex  rel,  supra,  92;  Voss  v. 
State,  ex  rel.  (1894),  9  Ind.  App.  294,  36  N.  B.  654;  Reath 
V.  State,  ex  rel  (1896),  16  Ind.  App.  146,  44  N.  B.  808; 
State,  ex  rel.,  v.  Terheide,  supra,  693 ;  Berkemeier  v.  State, 
ex  rel.,  supra;  Keedy  v.  Howe  (1874),  72  IlL  133; 
Black,  Intox.  Liquors  §298;  Peterson  v.  Knohle  (1874),  35 
Wis.  80. 

Though  it  be  conceded  that  in  law  the  acts  of  the  agent 
are  the  acts  of  the  principal,  yet  under  the  evidence  in 
this  case,  the  instruction  as  tendered  would  have  been  neces- 
sarily misleading  and  harmful  to  appellees. 

The  fourth  instruction  tendered  undertook  to  define  the 
law  of  self-defense,  and  omitted  the  essential  element  re- 
quiring the  person  who  invokes  its  aid,  to  acquit 

16.  himself  of  the  charge  of  murder,  to  be  himself  with- 
out  fault,    and   was,    therefore,    properly   refused. 

Story  v.  State  (1885),  99  Ind.  413;  Smurr  v.  State  (1886), 
105  Ind.  125,  4  N.  E.  445;  Deal  v.  State  (1895),  140  Ind. 
354,  362,  39  N.  E.  930;  DeUlcs  v.  State  (1895),  141  Ind.  23, 
26,  40  N.  E.  120. 
There  was  no  issue  tendered  denying  the  execution  of 
the  bond,  and  the  fifth  instruction  tendered  by  appel- 

17.  lant,  which  necessitated  such  proof  to  justify  recov- 
ery, was  for  this  and  other  reasons  properly  refused. 

The  refusal  to  submit  certain  interrogatories  is  next 
urged. 
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Concerning  this  alleged  error,  it  is  sofiScient  to  say  that 

in  the  main  the  interrogatories  refused  called  for  items 

of  evidence,  or  related  to  collateral  or  immaterial 

18.  matters,  and  while  some  of  them  might  have  been 
properly  submitted,  their  refusal  presents  no  error 

prejudicial  to  appellant. 

It  is  urged  that  the  twenty-ninth  interrogatory  is 

19.  not  sustained  by  sufficient  evidence.    This  ground  of 
the  motion  for  new  trial  presents  no  question. 

Lastly,  it  is  urged  that  the  verdict  is  not  sustained  by 

sufficient  evidence.    This  ground  of  the  motion  for  a  new 

trial  is  urged  solely  on  the  evidence  of  self-defense. 

20.  It  is  insisted  that  all  the  evidence  shows  that  Souers 
did  the  killing  in  self-defense. 

We  cannot  agree  with  this  contention.  The  record  of  the 
conviction  of  Souers  in  the  criminal  case  was  introduced  in 
evidence,  and,  in  addition,  there  was  some  evidence  from 
which  the  jury  may  have  inferred  that  Souers  was  not 
wholly  without  fault,  and  that  but  for  his  condition  result- 
ing from  the  liquor  unlawfully  sold  to  him,  when  intoxi- 
cated, by  Brown,  or  his  agent,  he  (Souers)  would  never 
have  shot  and  killed  Thomas,  who  was  his  brother-in-law. 

We  find  no  error  in  the  record,  and  the  judgment  is  there- 
fore affirmed. 

Adams,  Myers,  Felt,  Ibach  and  Lairy,  JJ.,  concur. 

Note.— Reported  in  98  N.  E.  829.  See,  also,  under  (1)  31  Cyc. 
179;  (2)  31  Cyc.  180;  (8)  23  Cyc.  320;  (4)  31  Cyc.  181;  (5)  23 
Cyc.  310;  (6)  38  Cyc.  1926;  (7)  23  C^c.  324;  (8)  1913  Qfc.  Ann. 
2571;  (9)  3  Cyc.  337;  38  Cyc  1352;  (10)  38  Cyc.  1466;  (11)  1913 
Cyc.  Ann.  2572;  (12,  13)  23  Cyc.  331 ;  1913  Cyc.  Ann.  2573;  (14)  23 
Cyc.  331;  (15)  23  Cyc.  320,  321;  (18)  38  Cyc.  1640;  (19)  29  Cyc. 
951 ;  (20)  3  Cyc.  348.  For  a  discussion  of  furnishing  liquor  as  the 
proximate  cause  of  injury  under  civil  damage  acts,  see  3  Ann.  Cas. 
59 ;  13  Ann.  Cas.  200.  As  to  pendency  of  prior  suit  In  state  court 
as  plea  In  abatement,  see  84  Am.  Dec.  453.  As  to  pendency  of  suit 
in  a  federal  court  as  plea  in  abatement  in  state  court,  and  vice 
versa,  see  82  Am.  St.  587.  As  to  the  liability  of  a  seller  of  intoxi> 
cants  for  the  acts  of  persons  becoming  intoxicated  see  85  Am.  St 
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449.  Upon  the  necessity  to  sustain  a  recovery  under  civil  damage 
act,  that  the  intoxication  be  the  proximate  cause  of  the  injury,  see 
13  Lu  R.  A.  (X.  S.)  1158.  As  to  the  competency  of  a  wife  to  tes- 
tify as  to  misconduct  of  husband  In  action  under  civil  damage  act, 
see  39  L.  B.  A.  (N.  S.)  316.  For  the  wife's  right  of  action  at 
common  law  against  one  selling  liquor  to  liusband,  see  40  L.  R.  A. 
(N.  S.)  360.  The  question  of  the  right  of  action  in  absence  of  civil 
damage  act,  for  Injury  or  death  following  unlawful  sale  of  liquor 
is  treated  in  34  L.  R.  A.  (N.  S.)  108& 


Powell  v.  Jones. 

[No.  7,666.    Filed  May  28,  1912.1 

1  Lahdiobd  Ain)  Tenant. — Liability  for  Rent, — Surrender  of 
Lea$e, — ^To  relieve  a  lessee  from  liability  for  rent  during  the  term 
of  a  lease,  it  must  appear  that  there  was  either  an  express  sur- 
renier  of  the  lease  by  agreement  between  the  parties  that  it 
should  cease  to  be  binding,  or  that  a  surrender  was  created  by 
operation  of  law.    p.  496. 

2.  Landlobu   and   Tenant. — Lease, — Surrender, — Caneideration. — 
*An  express  surrender  of  a  lease  is  usually  required  to  be  In  writ- 
ing, and  must  be  supported  by  a  consideration,    p.  496. 

3.  Landlobd  and  Tenant. — Lease. — Surrender  by  Operation  of 
Law. — A  surrender  of  a  lease  arises  by  operation  of  law  on  the 
doing  of  some  act  by  the  parties  that  is  so  inconsistent  with  the 
subsisting  relation  of  landlord  and  tenant  as  to  imply  that  they 
have  both  agreed  to  consider  the  surrender  as  made.    p.  496. 

4.  Landlord  and  Tenant. — Liability  for  Rent, — Privity  of  Con- 
tract.— Privity  of  Estate, — ^The  liability  for  the  payment  of  rent 
may  be  created  either  by  privity  of  contract  or  by  privity  of 
estate,    p.  497, 

6.  Landlord  and  Tenant. — Liability  by  Privity  of  Estate, — Sur- 
render.— Where  the  liability  of  a  tenant  results  from  privity  of 
estate,  and  this  privity  is  broken  by  the  tenant's  assignment  of 
the  lease  with  the  consent  of  the  landlord  and  the  latter's  ac- 
ceptance of  rent  from  the  assignee,  a  surrender  arises  by  opera- 
tion of  law.    p.  497. 

6.  Landlord  and  Tenant. — Liability  for  Rent — Privity  of  Con- 
tract. — Assignment  of  Lease. — Where  the  liability  for  payment 
of  rent  arises  by  privity  of  contract,  the  acceptance  of  rent  by 
the  lessor  from  an  assignee  or  sublessee,  and  a  mere  agreement 
to  receive  him  as  tenant,  merely  indicates  that  the  privity  of 
estate  is  ended  and  does  not  relieve  the  lessee  from  liability  for 
rent,  unless  it  further  appears  that  such  assignee  or  sub-lessee 
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was  substituted  in  the  place  of  the  original  lessee  with  intent  of 
the  parties  to  the  demise  to  annul  its  obligations,    p.  498. 

7.  Lanou)bd  and  Tenant. — Liability  fur  Bent. — Release  of  Lessee, 
— Evidence, — Su^ciency, — ^In  an  action  against  the  original  leasee 
for  rent,  evidence  showing  that  defendant  never  personally  took 
possession  of  the  premises,  but  formed  a  partnership  before  the 
beginning  of  the  term  and  told  the  lessor  that  the  firm  would 
take  possession  of  the  premises,  that  lessor  said  it  was  all  rig^t 
and  gave  the  firm  leave  to  take  possession  and  received  the  rent 
from  the  firm  until  her  death,  that  thereafter  her  executors  re- 
ceived the  rent,  that  on  defendant's  retirement  from  the  firm  he 
notified  the  executors  of  that  fact  and  that  the  premises  were  in 
the  possession  of  a  new  firm,  that  one  of  the  executors  said  it 
was  all  right  and  never  demanded  rent  of  defendant,  but  was  re- 
ceived from  the  new  firm,  was  not  sufllcient  to  show  an  intention 
on  the  part  of  the  lessor,  or  her  successors  under  the  lease,  to  dis- 
charge defendant  from  his  obligations  under  the  instrument  and 
to  substitute  in  his  stead  any  of  the  various  tenants  from  whom 
rent  was  collected,    p.  490. 

S.  Landlord  and  Tenant. — Liability  far  Rent. — Sub4e9see, — ^An 
agreement  between  a  lessee  and  his  sub-lessee  as  to  the  payment 
of  rent  is  enforceable  only  by  the  lessee  and  does  not  create  a 
privity  of  contract  between  such  sub-lessee  and  the  lessor,    p.  49^. 

9.  I^NDLORD  AND  TENANT. — Liability  for  Rent. — Tenant  Never  in 
Possession. — ^A  tenant  under  an  agreement  which  is  absolute  to 
pay  rent  is  not  relieved  from  his  liability  by  the  fact  that  he  has 
never  personally  taken  possession  of  the  premises  if  he  was  not 
prevented  from  so  doing  by  the  lessor,    p.  499. 

10.  Landloed  and  Tenant. — Conveyance  of  Leased  Premises, — 
Rents, — Rights  of  Orantec. — ^Where  leased  premises  are  sold  and 
conveyed,  future  rents  under  the  existing  lease  are  due  and  pay- 
able to  the  grantee  in  the  absence  of  a  stipulation  to  the  con- 
trary,   p.  500. 

11.  Landlobd  and  Tenant. — Lease. — Termination, — Death  of  Les- 
sor.— ^Where  the  covenant  in  a  lease  for  the  payment  of  rent  is 
general,  \vithout  being  made  payable  to  any  particular  person, 
the  lease  does  not  terminate  on  the  death  of  the  le8S<Mr.    p.  501. 

12.  Landlobd  and  Tenant. — Death  of  Lessor. — Sate  of  Lease. — 
Action  for  Rent. — Evidence. — Admissibility  of  Executors*  Report 
of  Sale. — Where,  on  the  death  of  a  lessor,  the  lessor's  interest  in 
a  lease  of  her  premises  was  sold  by  executors  of  her  will,  the 
report  of  such  executors  showing  such  sale  and  the  action  of  the 
court  in  approving  the  same,  was  competent  evidence  in  an  action 
by  the  purchaser  against  the  lessee  for  the  recovery  of  rent  due. 
p.  501. 

From  Boone  Circuit  Court;    Willett  A.  Parr,  Judge. 
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Action  by  William  L.  Powell  against  Mark  D.  Jones. 
From  a  judgment  for  defendant,  the  plaintiff  appeals. 
Reversed. 

B,  F,  Ratcliff,  for  appellant. 
Terhune  &  Adney,  for  appellee. 

Felt,  J. — ^Appellant  brought  this  action  to  collect  rents 
on  certain  real  estate  from  December  1,  1908,  to  July  15, 
1909.  The  cause  was  tried  by  the  court,  and  from  a  finding 
and  judgment  in  favor  of  appellee  this  appeal  is  taken. 
The  only  error  assigned  is  that  the  court  erred  in  overruling 
appellant's  motion  for  a  new  trial. 

On  February  12, 1906,  appellee  and  Mary  T.  Snow  entered 
into  a  written  lease  of  certain  premises  owned  by  the  latter. 
The  term  of  the  lease  was  for  three  years  from  October  21, 
1906,  with  the  privilege  of  five  years,  for  the  sum  of  $50  per 
month.  Said  Mary  T.  Snow  died,  testate,  on  February  14, 
1908,  and  was,  at  the  time  of  her  death,  the  owner  of  the 
leased  premises.  By  the  terms  of  her  will,  the  executors 
thereof  were  directed  to  sell  all  the  real  estate  of  which  she 
died  seized^  and  in  July,  1908,  they  sold  the  leased  premises 
in  question  to  appellant.  After  the  execution  of  the  lease, 
and  before  October  21, 1906,  the  date  it  took  effect,  appellee 
formed  a  partnership  with  one  Schooler,  and  the  firm  of 
Jones  &  Schooler  occupied  said  premises  for  more  than  a 
year  thereafter,  and  paid  the  rent  to  decedent  up  to  the 
time  of  her  death,  and  to  one  of  her  executors  for  the  month 
of  February,  1908.  About  March  1,  1908,  appellee  retired 
from  the  partnership,  and  the  firm  of  Schooler  &  Nelson 
succeeded  to  the  business  in  said  leased  premises.  In  Oc- 
tober, 1908,  said  Schooler  succeeded  to  all  the  interests  of  the 
firm  of  Schooler  &  Nelson,  and  soon  afterwards  sold  the 
business  to  one  Campbell,  who  vacated  the  premises  early  in 
December,  1908.  Appellee  never  made  any  formal  assign- 
ment of  his  lease,  and  the  first  question  presented  by  appel- 
lant's motion  for  a  new  trial  is  the  suflSciency  of  the  evi- 
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dence  to  sustain  the  decision  of  the  court  that  there  was  a 
valid  surrender  of  the  lease  by  appellee,  and  such  an  accept- 
ance by  Mrs.  Snow  of  other  tenants  as  to  release  appellee 
from  liability  for  the  rents  accruing  thereunder. 

The  evidence  admitted  on  the  trial  tends  to  show  that  ap- 
pellee never  personally  took  possession  of  the  premises  under 
said  lease,  but  formed  a  partnership  with  Schooler  before 
his  term  was  to  begin  under  the  lease,  and  notified  Mrs. 
Snow  of  the  fact,  and  told  her  that  the  firm  was  to  take 
possession  of  the  property ;  that  she  said  it  was  all  right,  and 
gave  the  firm  leave  to  take  possession  of  the  premises ;  that 
she  received  the  rent  from  said  firm  until  her  death,  and  her 
executors  received  the  same  for  one  month  thereafter ;  that 
when  appellee  retired  from  the  firm  he  notified  one  of  said 
executors  of  that  fact,  and  that  possession  of  the  property 
had  been  delivered  to  Schooler  &  Nelson ;  that  Mr.  Ratcliff , 
one  of  the  executors,  said  it  was  all  right ;  that  no  demand 
for  the  rent  was  made  on  appellee  until  December,  1908,  but 
that  after  the  dissolution  of  the  firm  of  Jones  &  Schooler, 
the  rent  was  paid  by  its  successors  to  said  executors  until  the 
property  was  sold  to  appellant  on  July  15,  1908,  and  was 
then  paid  to  appellant  until  December,  1908. 

To  relieve  appellee  from  liability  for  rent  during  the 

term  of  the  lease,  it  must  appear  that  there  was  a  surrender 

of  said  lease,  a  mutual  agreement  between  the  parties 

1.  that  it  should  cease  to  be  binding  on  them.  Such  a 
surrender  may  be  either  (1)  express,  or  (2)  be  cre- 
ated by  operation  of  law.    An  express  surrender  is 

2.  usually  required  to  be  in  writing,  and  must  be  sup- 
ported by  a  consideration.    24  Cyc.  1366. 

There  is  no  evidence  in  this  case  of  an  express  surrender.  • 
A  surrender  arises  by  operation  of  law  **when  the  parties 
to  a  lease  do  some  act  so  inconsistent  with  the  subsist- 

3.  ing  relation  of  landlord  and  tenant  as  to  imply  that 
they  have  both  agreed  to  consider  the  surrender  as 
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made."  24  Cyc.  1367.  See,  also,  Bees  v.  Lowy  (1894),  57 
]^Iiim.  381,  383,  59  N.  W.  310;  Levitt  v.  Zindler  (1910), 
121  N.  Y.  Supp.  483,  136  App.  Div.  695;  Home  Coupon 
Exch,  Co.  V.  Ooldfarb  (1909),  78  N.  J.  L.  146,  74  Atl.  143; 
Churchill  v.  hammers  (1895),  60  Mo.  App.  244,  248. 

The  law  applicable  to  cases  involviBg  the  payment  of  rent 

is  thus  stated  in  Jones  v.  Barnes  (1891),  45  Mo.  App.  590, 

592 :  ' '  It  is  undoubtedly  the  law  that  a  party 's  obli- 

4.  gation  to  pay  rent  may  rest  separately  on  either  of 
two  reasons,  one  by  privity  of  contract  and  the  other 

by  privity  of  estate.  In  either  case  there  may  be  a  sur- 
render; but  I  take  it,  that  much  less  wiU  constitute  a  sur- 
render in  the  case  of  privity  of  estate  than  will  suffice  in 
the  case  of  privity  of  contract.  •  •  •  Where  a  tenant 
is  not  under  express  covenant  to  pay  rent  to  his  land- 

5.  lord,  and  is  only  liable  by  reason  of  his  use  and  occu- 
pation, such  liability  results  from  privity  of  estate, 

and  if  this  is  broken  by  his  ajssignment  of  the  lease  with  the 
consent  of  the  landlord  and  acceptance  of  rent  from  the 
assignee,  it  is  a  surrender  by  operation  of  law.  The  origiaal 
tenant  is  no  longer  liable  for  rent,  aa  the  only  basis  of  his 
liability  (privity  of  estate)  has  been  voluntarily  destroyed, 
and  this  is  true  regardless  of  the  intention  of  the  landlord 
to  discharge  the  liability,  as,  to  repeat  again,  he  has  inten- 
tionally destroyed  the  only  thing  which  created  the  liability. 
But,  when  there  is  an  express  covenant  to  pay  the  rent,  the 
mere  breaking  of  the  privity  of  the  estate  will  not  release 
the  lessee.  'There  must  be  an  assent  of  the  landlord  to  the 
assignment  and  the  acceptance  of  the  subtenant  by  the  land- 
lord with  the  intent  to  substitute  him  in  the  place  of  the 
original  lessee.'  "Wood,  Landlord  and  Tenant  847;  Smith 
V.  Niver  [1848],  2  Barb.  180.  By  merely  collecting  rent 
from  the  assignee  or  sublessee,  the  landlord  does  not  dis- 
charge the  original  lessee  who  is  bound  by  an  express  prom- 
ise. He  is  only  receiving  from  the  sublessee  that  which  has 
Vol.  50—32 
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accrued  to  him  by  the  privity  of  estate  and  what  he  had  a 
legal  right  to  claim. ' ' 

In  the  absence  of  a  stipulation  releasing  a  lessee  who  has 

assigned  his  lease,  or  sublet  the  property  from  liability  for 

rent,  acceptance  of  rent  by  the  lessor  from  the  as- 

6.  signee  or  sublessee,  and  a  mere  agreement  to  receive 
him  as  tenant,  does  not  relieve  the  lessee  from  such 
liability.  This  merely  indicates  that  the  privity  of  estate  is 
ended.  Jordan  v.  Indianapolis  Water  Co,  (1902),  159  Ind. 
337,  350,  64  N.  E.  680;  fleWcr  v.  Bailey  (1902),  28  Ind.  App. 
555,  567,  63  N.  E.  490;  Lovejoy  v.  McCarty  (1896),  94  Wis. 
341,  68  N.  W.  1003 ;  Whetstone  v.  McCartney  (1888),  32  Mo. 
App.  430,  434;  Bees  v.  Lowy,  supra;  Barnes  v.  Northern 
Tritst  Co.  (1897),  169  111.  112,  118,  48  N.  E.  31;  Ohegan  v. 
Young  (1854),  23  Pa.  St.  18;  Orommes  v.  St.  Paul  Trust 
Co.  (1893) ,  147  III  634,  35  N.  E.  820,  37  Am.  St.  248 ;  Brad- 
ley v.  Walker  (1900),  93  111.  App.  609;  Gerken  v.  Smith 
(1890),  11  N.  Y.  Supp.  685 ;  Bonetti  v.  Treat  (1891),  91  Cal. 
223,  229,  27  Pac.  612,  14  L.  R.  A.  151 ;  Detroit  Pharmacol 
Co.  v.  Burt  (1900),  124  Mich.  220,  82  N.  W.  893. 

It  must  further  appear  that  the  sub-lessee  was  substituted 
in  the  place  of  the  original  lessee,  with  the  intent,  on  the 
part  of  the  parties  to  the  demise,  to  annul  its  obligations. 
Hunt  v.  Gardner  (1877),  39  N.  J.  L.  530,  533;  WaUace  v. 
Kennelly  (1885),  47  N.  J.  L.  242;  Hoerdt  v.  Hahne  (1900), 
91  111.  App.  514,  522. 

As  was  said  in  Hunt  v.  Gardner,  supra,  at  i>age  534: 
**To  ascribe  the  effect  of  a  surrender  to  the  mere  act  of  the 
landlord  accepting  the  assignee  as  his  tenant,  and  receiving 
rent  from  him,  would  be  going  beyond  the  precedents.  To 
warrant  the  inference  that  the  original  lease  has  been  an- 
nulled, the  facts  ought  to  be  of  an  entirely  condudve  char- 
acter. ' ' 

The  evidence  in  this  case  does  not  show  that  it  was  ever 
the  intention  of  Mrs.  Snow,  or  her  successors  under  the 
lease,  to  discharge  appellee  from  his  obligations  under  said 


MAY  TERM,  1912.  499 

Powell  V,  Jones — 50  Ind.  App.  493. 

instrument,  and  to  substitute  in  his  stead  any  of 

7.  the  various  tenants  from  whom  rent  was  collected. 

There  is  no  evidence  of  anything  more  than  a  privity 

of  estate  between  the  owners  of  the  property  and  the  tenants 

in  possession  thereof;  and  any  agreement  which  ap- 

8.  pellee  may  have  had  with  said  tenants,  as  to  the  pay- 
ment of  the  rent  as  it  became  due  cannot  control  in 

this  case,  since  such  an  agreement  is  enforceable  only  by  ap- 
pellee against  such  tenants,  and  would  not  create  a  privity 
of  contract  between  such  tenants  and  the  lessor,  or  those 
succeeding  to  her  rights  under  the  lease.  Bonetti  v.  Treat, 
supra. 

Nor  does  the  fact  that  appellee  never  personally  took  pos- 
session of  the  property  under  said  lease  relieve  him  from  lia- 
bility thereunder,  for  an  action  may  be  maintained 

9.  on  an  agreement  which  is  absolute  to  pay  rent,  where 
there  is  a  demise,  and  the  lessor  is  not  in  fault  in  pre- 
venting actual  enjoyment,  although  the  tenant  has  not  taken 
possession  of  nor  used  the  demised  premises.  Union  Pac.  R. 
Co.  V.  Chicago,  etc.,  B.  Co.  (1896),  164  lU.  88, 110,  45  N.  E. 
488. 

Appellee  bases  his  claim  of  nonliability  mainly  on  testi- 
mony showing  that  when  he  formed  his  partnership  with 
Schooler  he  notified  Mrs.  Snow  that  the  firm  was  to 

7.  take  possession  of  the  property,  and  she  said  it  was  all 
right,  gave  her  consent  to  the  firm's  occupancy  of  the 
premises  under  the  lease,  and  thereafter  received  rent  from 
such  occupants. 

The  lease  provides  '^that  the  premises  are  to  be  occupied 
by  Mark  Jones  for  a  storeroom  and  for  no  other  purpose. 
•  •  •  are  not  to  be  sub-leased  by  the  said  Jones  without 
the  consent  of  the  said  Mary  T.  Snow." 

The  subsequent  conversation  relating  to  the  occupancy  of 
the  leased  premises  must  be  considered  in  the  light  of  the 
provisions  of  the  lease,  and  when  so  considered,  the  evidence 
relied  on  does  not  tend  to  show  that  there  was  a  substitution 
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of  the  firm  of  Jones  &  Schooler  or  other  tenants,  for  the  orig- 
inal lessee,  with  either  an  express  or  implied  agreement 
that  said  lessee  should  be  relieved  from  his  obligation  to  pay 
the  rent.  There  was  no  express  surrender  of  the  lease,  nor 
do  the  facts  warrant  us  in  holding  that  there  was  a  sur- 
render to  the  lessor  by  operation  of  law  and  a  releasing  to 
other  tenants.  The  provision  of  the  lease  made  it  necessary 
for  appellee  to  obtain  the  consent  of  the  lessor  for  the  firm, 
instead  of  the  lessee,  to  occupy  the  premises. 

Such  consent  by  the  lessor,  and  her  subsequent  receipt  of 
rent  from  said  firm,  was  not  inconsistent  with  or  contradic- 
tory of  the  terms  of  the  lease.  Appellee's  obligation  was  sat- 
isfied to  the  extent  of  the  amounts  paid  by  the  several  occu- 
pants of  the  premises,  but  the  evidence  does  not  show  that  he 
was  relieved  from  his  obligation  as  to  rents  accrued  under 
the  lease  and  remaining  unpaid. 

Appellee  also  insists  that  the  provisions  of  the  lease  for 
the  payment  of  rents  accruing  thereunder  in  the  future  did 
not  inure  to  appellant  as  the  purchaser  of  the  leased 
premises. 

The  decisions  of  this  court  and  our  Supreme  Court  are  to 

the  effect  that  future  rents  under  an  existing  lease,  where 

the  leased  premises  are  sold  and  conveyed,  are  due 

10.   and  payable  to  the  grantee,  unless  there  is  a  stipula- 
tion to  the  contrary.    Hammond  v.  Jones  (1908),  41 
Ind.  App.  32,  38,  83  N.  E.  257;  Chandler  v.  Pittsburgh  Piute 
Glass  Co.  (1898),  20  Ind.  App.  165,  50  N.  E.  400;  Kellum  v. 
Berkshire  Life  Ins.  Co.  (1885),  101  Ind.  455. 

Furthermore,  in  this  case  appellant  avers  that  by  the 
terms  of  the  last  will  and  testament  of  Mrs.  Snow,  her  ex- 
ecutors were  authorized  to  sell  all  her  estate  and  convert  the 
same  into  money;  that  pursuant  to  such  authority  and  di- 
rection said  executors  sold  the  property  in  question  to  appel- 
lant, and  as  a  part  of  the  consideration  for  said  sale  ''they 
sold,  transferred  and  set  over  unto  said  purchaser  all  the 


MAY  TERM,  1912.  501 

Powell  V,  Jones — 50  Ind.  App.  493. 

rights,  title  and  interest,  from  and  after  the  date  of  said 
sale,  in  and  to ' '  the  lease  here  involved. 

Where  the  covenant  to  pay  rent  is  general,  as  in  this 

case,  without  being  made  payable  to  any  particular  person, 

the  lease  does  not  terminate  on  the  death  of  the  lessor. 

11.  Jaques  v.  Oonid  (1849),  58  Mass.  384;  Watson  v. 
Penn  (1886),  108  Ind.  21,  8  N.  E.  636,  58  Am.  Bep. 

26;  Kolasky  v.  Michels  (1890),  120  N.  T.  635,  24  N.  E.  278. 

It  follows,  therefore,  that  all  rights  under  such  a  lease  will 
inure  to  the  original  lessor's  successor  in  title.  The  aver- 
ments of  the  complaint  show  appellant  to  be  the  lawful 
owner  of  the  leased  premises  and  of  the  lease,  and  such 
averments,  when  proved,  establish  appellant's  right  to  main- 
tain this  action. 

The  report  of  the  executors  of  the  will  of  Mrs.  Snow, 
showing  the  sale  of  said  lease,  and  the  action  of  the 

12.  court  in  approving  the  same,  were  competent  evi- 
dence, and  should  not  have  been  excluded  by  the 

court,  as  shown  by  the  record. 

The  motion  for  a  new  trial  should  have  been  sustained. 

Judgment  reversed,  with  instructions  to  the  lower  court 
to  sustain  the  motion  for  a  new  trial,  and  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

Hottel,  C.  J.,  Lairy,  Myers,  Ibach  and  Adams,  J  J.,  concur. 

Note.— Reported  in  98  N.  E.  646.  See,  also,  under  (1)  24  Cyc. 
1162;  (4)  24  Cyc.  1176;  (5)  24  Cyc.  1371;  (6)  24  Cyc.  1371,  1372; 
(7)  24  Cyc.  1162,  1870;  (8)  24  Cyc.  1176,  1183;  (9)  24  Cyc.  1144; 
(10)  24  Cyc.  1172;  (11)  24  Cyc.  1340;  (12)  24  Cyc.  1222.  As  to 
what  a  landlord  may  do,  on  tesant's  abandoning  the  premises,  and 
still  hold  the  tenant  to  his  contract,  see  114  Am.  St  717.  As  to 
the  assignment  of  leases  and  the  effect  thereof  on  the  parties, 
see  10  Am.  St  557.  On  the  effect  of  surrender  of  original  lease  on 
rights  of  sublessee,  see  7  L.  B.  A.  (N.  S.)  221. 
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EvANsviLLE  Suburban  and  Newburgh  Railway 

Company  v.  Evansville  and  Eastern 

Electric  Railway  et  al. 

[No.  7.682.    Piled  May  28,  1912.] 

1.  Railboads. — Interurhan. — Potters, — The  powers  and  authority 
of  intemrban  railroad  companies  are  circumscribed  by  the 
street  railway  law  <rf  1861  (Acts  1861  [s.  s.]  p.  75,  §4143  H.  S. 
1881),  as  amended  and  supplemented  by  later  enactments  ($421>4 
Bums  190S,  Acts  1903  p.  180;  S5630  et  seq.  Burns  1908,  Acts 
1901  p.  119).    p.  608. 

2.  Railboads. — Interurhan, — Mature  of  Buafneas, — Rights  and  Lia- 
bilities. — Since  the  business  of  intemrban  railroad  companies  is 
public  in  its  nature  and  directly  involves  public  interests,  they 
are  invested  with  powers  not  given  to  individuals  nor  strictly 
private  corporations  and  their  rights  and  liabilities  must  be  con- 
strued and  measured  by  the  law  applicable  to  quasi  public  cor- 
porations,   p.  508. 

3.  Railboads. — Intemrban. — Contracts. — Specific  Performance, — 
In  a  proceeding  for  the  specific  performance  of  a  contract  be- 
tween two  intemrban  railroad  companies  providing  for  the 
transportation  of  freight  and  passenger  business  of  the  one  over 
the  tracks  of  the  other,  the  court  will  look  to  the  probable  conse- 
quences of  its  enforcement,  and  the  interests,  if  any,  to  be 
affected  thereby,  before  considering  Individual  advantages,    p.  509. 

4.  Railboads.  —  Interurhan.  —  Contracts,  —  Traffic  Affreement,  — 
Abandonment  of  Franchise  Rights, — Validitg, — A  contract  be- 
tween two  intemrban  railroad  companies  whereby  the  one  shall 
control  and  transport  over  its  line  between  certain  joints  all  the 
freight  and  passenger  business  of  the  other  for  a  period  of 
thirty-five  years,  amounts  to  a  prohibition  against  the  latter 
company  operating  its  road  in  territory  occupied  by  the  other, 
and  is  therefore  invalid  as  tending  to  stifle  c(Mnpetltion  and  to 
create  a  monopoly,    pp.  509, 510, 514. 

5.  Railboads. — Interurhans. — Duties. — Abandonment, — ^By  the  ac- 
ceptance of  its  franchise,  an  Intemrban  railroad  company  is 
charged  with  the  performance  of  certain  well  defined  public  du- 
ties which  it  catmot  at  will  cast  aside  and  repudiate,  so  as  to 
defeat  the  purposes  of  its  organization,    p.  510. 

6.  Railboads. — Potoers. — Contracts. — Railroad  corporations  are  in- 
capable of  entering  into  contracts  beyond  the  scope  of  their 
powers,  expressed  or  necessarily  implied  in  furtherance  of  those 
expressly  granted,  or  of  absolving  themselves  from  their  obliga- 
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tions  to  the  public,  or  from  performing  their  corporate  duties, 
without  legislative  consent    p.  513. 

7.  CoNTKACTS. — Enforcement. — Remedy, — ^The  legal  effect  of  a  con- 
tract is  of  controlling  influence  in  determining  the  remedy  the 
parties  may  have  for  Its  enforcement    p.  513. 

8.  iHJUNCTioN. — Mandatory  Injunctions. — When  WUl  Be  Granted, 
— ^Mandatory  injunctions  will  be  granted  only  to  prevent  serious 
damage,  and  to  obtain  such  relief  the  complainant  must  nmlse 
out  a  clear  casa    p.  514. 

9.  Railboaos. — Interurhan, — Powers. —  Trafflo  Agreements.-^Tmc- 
tion  companies  may  make  valid  traflic  or  operating  agreements 
for  the  use  by  one  of  another's  tracks,  terminals,  equipment,  etc., 
where  no  monopoly  is  thereby  created  and  neither  company  in- 
capacitates itself  from  performing  its  duties  to  the  public,  or 
foregoes  its  charter  rights  to  construct  and  operate  a  competing 
road.    p.  514. 

10.  Railboads.  —  Interurban^  —  Traffic  Agreements.  —  Validity,  — 
Statute, — ^A  contract  between  two  interurban  railroad  companies, 
whereby  the  one  shall  control  and  transport  over  its  line  between 
certain  points  all  the  freight  and  passenger  business  of  the  other 
for  a  number  of  years,  is  not  authorized  by  $5652  Bums  1908, 
Acts  1003  p.  330,  providing  that  a  street  railroad  company  may 
sell,  lease  or  otherwise  transfer  its  property,  franchises,  etc.  p. 
514. 

Prom  Vanderburgh  Circuit  Court;  Curran  A.  DeBruler, 
Judge. 

Action  by  the  Evanfiville  Suburban  &  Newburgh  Railway 
Company  against  the  Evansville  &  Eastern  Electric  Railway 
and  others.  From  a  judgment  for  defendants,  the  plaintiff 
appeals.    Affirmed. 

Oeorge  A.  Cunningham,  Iglehart  &  Taylor,  for  appellant. 
Albert  W.  Funkhouser,  Arthur  P,  Funkhouser,  Wood  fin 
D.  Robinson  and  William  "E.  StilweU,  for  appellees. 

Myebs,  J. — ^Appellant,  hereafter  called  the  Newburgh 
Company,  commenced  this  suit  against  appellees,  the  Evans- 
ville and  Eastern  Electric  Railway,  hereafter  referred  to  as 
the  Rockport  Company,  and  certain  named  persons  as  its 
directors;  also  the  Evansville  Terminal  Railway,  and  the 
Evansville  Railways  Company,  for  a  mandatory  injunction 
requiring  the  Rockport  Company,  its  oi&cers,  agents  and 
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employes,  specifically  to  perform  the  provisioiis  of  a  certain 
alleged  contract,  and  to  deliver  its  cars,  both  freight  and 
passenger,  at  Newburgh,  to  appellant  for  transportation  over 
its  line,  according  to  the  terms  of  that  contract,  and  that  the 
Rockport  Company,  its  officers,  agents  and  employes,  be  en- 
joined from  further  refusing  to  perform  said  contract,  and 
from  having  any  dealings  with  the  Evansville  Terminal 
Railway  in  violation  thereof. 

The  complaint  was  in  two  paragraphs.  Separate  and 
several  demurrers  to  each  of  these  paragraphs,  for  want  of 
facts,  by  appellees,  other  than  the  persons  named  as  di- 
rectors, who  joined  in  a  demurrer,  were  sustained,  and  ap- 
pellant refusing  to  plead  further,  judgment  was  rendered 
against  it.  The  rulings  of  the  court  in  sustaining  the  sev- 
eral demurrers  are  assigned  as  errors.  The  cause  was  ap- 
pealed to  the  Supreme  Court,  and  onthe  order  of  that  court 
it  was  transferred  to  this  court. 

The  questions  controlling  the  decision  of  this  case  rest  on 
a  proposition  and  its  acceptance,  both  made  a  part  of  each 
paragraph  of  the  complaint,  and  relied  on  by  appellant  as 
forming  the  contract  made  the  basis  of  its  cause  of  action. 
That  part  of  the  proposition  and  acceptance  at  all  material 
here  is  as  follows : 

'^(1)  The  arrangement  hereby  proposed  if  entered 
into  shall  continue  for  the  period  of  thirty-five  years 
from  the  date  the  same  becomes  effective  by  the  execu- 
tion of  a  contract  between  us. 

(2)  In  consideration  of  the  rights  hereby  granted 
to  you  by  it,  it  is  understood  that  all  of  the  business  of 
your  company  so  far  as  transportation  between  Evans- 
ville and  Newburgh  is  concerned  shall  be  done  under 
this  contract,  and  all  of  your  cars,  both  freight  and  pas- 
senger, shall  make  use  of  the  track  of  our  company  be- 
tween Evansville  and  Newburgh  under  the  terms  of  this 
agreement. 

(3)  The  Evansville  Suburban  and  Newburgh  Rail- 
way Company  will  upon  the  completion  of  your  line 
from  the  end  of  its  electrified  tracks  in  Newburgh  at  the 
comer  of  State  and  Water  streets  to  Rockport.  Indiana, 
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transport  your  cars,  passenger,  freight  and  express  to 
and  from  Evansville  over  its  line  and  allow  you  the  use 
of  its  terminals,  both  freight  and  passenger,  in  Evans- 
ville for  said  term  of  thirty-five  years. 

The  terms  on  which  such  service  shall  be  conducted 
and  the  rental  to  be  paid  by  your  company  to  this  com- 
pany for  the  use  of  its  terminals  to  be  the  subject  of 
mutual  agreement  between  the  two  companies,  or  in 
case  an  agreement  can  not  be  reached,  then  this  ques- 
tion is  to  be  submitted  to  arbitration  as  hereafter  pro- 
vided. It  is  expressly  understood  that  nothing  in  this 
agreement  contemplates  the  doing  by  your  company  of 
any  business  between  Newburgh  and  Evansville  proper, 
and  intermediate  stations  and  all  the  revenues  derived 
therefrom  shall  belong  to  this  company. 

In  case  of  such  disagreement  each  of  the  parties  shall 
select  an  impartial  arbitrator,  and  the  two  arbitrators  so 
chosen  shall  select  a  third  arbitrator  and  the  award  of 
the  three  arbitrators  so  chosen  ediall  be  binding  upon  the 
parties. 

•  •    • 

(4)  You  are  to  furnish  first-class,  modern,  properly 
equipped  cars  acceptable  to  our  company.  We  will  fur- 
niiah  conductors  and  motormen  for  your  cars  while  in 
use  on  our  line  and  they  shall  collect  all  fares  between 
Newburgh  and  Evansville.  All  of  your  cars  while  on 
our  road  shall  be  subject  to  the  control  and  direction  of 
our  company. 

•  •    • 

(6)  The  right  is  reserved  by  this  company  to  operate 
its  freight  trains  and  haul  all  freight  on  your  tracks  be- 
tween State  street  in  Newburgh,  Indiana,  and  *  Arch- 
bold  Coal  Mines',  so  as  not  to  interfere  with  the  opera- 
tions of  your  passenger  cars  over  the  same. 

It  is  understood  that  the  usual  per  diem  charged  for 
freight  cars  shall  be  made  by  the  party  entitled  thereto 
in  addition  to  its  pro  rata  share  of  said  freight  and  ex- 
press tariff. 

•  •    • 

(10)  On  default  by  you  in  the  payment  of  the 
amounts  due  monthly  to  this  company,  or  on  default  by 
yon  in  the  performance  of  any  of  the  other  conditions 
herein  required  of  you,  this  company  shall  have  the  right 
to  give  you  notice  in  writing,  specifying  wherein  you 
are  in  default  and  requiring  you  within  ten  (10)  days 
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to  correct  the  same.  On  your  failure  so  to  do  within 
said  time  this  company  diall  have  the  right  upon  giving 
an  additional  notice  of  ten  (10)  days  in  writing  to 
terminate  this  contract^  or  it  may  at  its  option  terminate 
the  same  by  suitable  legal  proceedings. 

(11)  All  of  your  ears  shall  be  of  the  standard  gauge 
of  the  track  of  this  company  and  shall  be  of  approved 
construction  and  weight  to  operate  over  said  track  with- 
out damaging  the  same  in  any  manner,  and  all  of  your 
cars  shall  be  operated  under  such  schedules  as  may  here- 
after be  agre^  upon  by  the  two  companies  and  not  in- 
terfere with  the  cars  of  this  company. 

•  •    •  - 

(14)  The  expense  incurred  in  the  sale  of  tickets  and 
in  providing  and  maintaining  suitable  passenger  ter- 
minals and  freight  terminals  in  Newburgh  shall  be 
borne  by  each  company  pro  rata  according  to  the  busi- 
ness done. 

(15)  It  is  expressly  understood  that  the  rights 
granted  to  you  over  our  road  between  Evansville  and 
Newburgh  are  not  exclusive,  and  we  reserve  the  right  to 
operate  our  own  cars,  both  freight  and  passenger,  be- 
tween said  points  as  heretofore  done  by  us  and  upon 
such  reasonable  schedules  as  shall  accommodate  the  con- 
venience of  both  of  us. 

•  •     • 

(19)  It  is  understood  that  such  details  of  the  ar- 
rangement hereby  proposed  as  are  not  herein  covered 
shall  be  determined  by  the  mutual  agreement  of  the 
parties  as  occasion  requires,  and  in  ease  of  disagreement 
by  arbitration  in  the  manner  above  provided.'* 

At  the  time  of  the  acceptance,  the  parties  agreed  to  the 
following  interpretation  of  the  proposition : 

*'It  is  the  understanding  that  your  company  shall 
take  charge  of  our  cars  at  Newburgh  and  that  your  own 
conductor  and  motorman  shall  bring  them  into  Evans- 
ville. That  the  amount  which  shall  come  to  us  and  to 
you  out  of  the  fares  for  passengers  to  and  from  points 
east  of  Newburgh  shall  be  adjusted  between  the  two 
roads,  and  that  all  freight  or  express  matter  brought 
over  the  road  to  and  from  points  east  of  Newburgh 
shall  also  be  adjusted.  That  these  matters,  together  with 
the  amount  that  shall  be  paid  your  road  for  use  of  its 
tracks  and  terminals  and  the  amounts  which  shall  be 
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allowed  to  our  road  for  the  use  of  the  cars,  are  all  mat- 
ters to  be  settled  by  arbitration.  It  is  also  our  under- 
standing that  the  arbitration  which  is  made  shall  not 
be  conclusive  for  the  whole  time  of  the  contract,  but  that 
successive  arbitrations  may  be  had  at  the  request  of 
either  person  at  periods  of  say  five  years.  It  is  also  our 
understanding  that  the  clause  providing  for  the  termina- 
tion of  the  contract  upon  ten  dajrs'  notice,  to  wit:  Sec- 
tion 10  of  the  contract,  shall  not  apply  to  cases  where 
there  is  a  bona  fide  difference  as  to  whether  there  is  or 
is  not  a  breach  of  the  contract.  Such  breaches  shall  be 
submitted  to  arbitration  also.  It  is  also  our  understand- 
ing that  nothing  in  the  contract  shall  prevent  the  taking 
on  or  letting  off  of  passengers  by  our  cars  between 
Newburgh  and  Evansville,  and  any  clauses  in  the  con- 
tract appearing  to  be  contrary  to  this  are  only  intended 
to  refer  to  the  fares  which  are  to  be  taken  and  who  shall 
be  entitled  to  them." 

The  aforesaid  proposition  was  dated  April  25,  1906,  and 
at  that  time  appellant  was  operating  a  line  of  electric  rail- 
way from  Evansville  to  Newburgh.  Prior  to  that  time  the 
Bockport  Company  had  been  incorporated  to  construct  an 
electric  line  of  railway  from  Evansville  to  Rockport,  paral- 
leling appellant's  line  to  Newburgh,  but  being  unable  to 
finance  the  proposed  enterprise,  it  sought  and  obtained  from 
appellant  the  proposition,  which,  with  the  agreed  interpreta- 
tion, was  accepted  by  the  Rockport  Company  May  8,  1906. 
The  Rockport  Company  thereafter  constructed  its  road  from 
Newburgh  to  Rockport,  connecting  with  appellant's  road  at 
Newburgh,  and  together  forming  a  through  line  between 
Evansville  and  Rockport,  which  was  opened  for  business  in 
June,  1907.  Under  the  contract  between  the  two  companies, 
all  of  the  Rockport  Company  cars,  both  passenger  and 
freight,  were  turned  over  to  appellant  at  Newburgh  and  in 
charge  of  its  agents,  servants  and  employes  they  were  run 
over  appellant's  track  to  Evansville,  and  from  Evansville 
back  to  Newburgh,  where  they  were  released  to  the  Rock- 
port Company.  It  further  appears  that  the  Rockport  Com- 
pany, aided,  encouraged  and  with  the  cooperation  of  its 
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coappellees,  violated  and  repudiated  its  contract  witJi  ap- 
pellant, by  changing  and  transferring  in  part,  and  threat- 
ening to  change  and  transfer  all  of  its  business  and  the  run- 
ning of  its  cars  between  Newburgh  and  Evansville  from  ap- 
pellant, and  its  line  of  road  and  tracks  to  a  parallel  line  of 
road  since  constructed  between  said  two  last-named  points 
by  the  Evansville  Terminal  Railway,  a  corporation  caused  to 
be  formed  by  the  ofiBcers  of  the  Rockport  Company. 

In  the  consideration  of  this  case  we  will  treat  appellant's 
proposition  and  the  interpretation  placed  thereon  by  the 
parties  as  one  instrument,  and  hereafter,  for  the  purpose  of 
brevity,  refer  to  them  as  the  contract.  This  contract,  appel- 
lee Rockport  Company  insists  is  invalid  for  the  following 
reasons:  (1)  The  Rockport  Company  had  no  power  to 
make  the  contract.  (2)  The  contract  is  void  as  being  agaiost 
public  policy.  (3)  The  contract  is  not  of  such  nature  that 
it  can  be  specifically  enforced.  On  the  other  hand,  appellant 
contends  that  the  facts  disclosed  show  that  the  contract  is 
expressly  authorized  by  statute  (§5652  Bums  1908,  Acts 
1903  p.  330),  but  if  not  so  authorized,  the  two  corporations 
clearly  had  the  power  to  make  it,  for  the  reason  that  it  was 
no  more  nor  less  than  a  trackage  or  operating  agreement, 
and  authorized  by  law  as  an  incident  to  the  business  in  which 
they  were  engaged. 

The  first  question  presented  challenges  the  validity  of  the 
contract. 

Both  parties  to  the  contract  were  Indiana  corporations. 

Their  powers  and  authority  are  circumscribed  by  the  street 

railway  law  in  force  September  7,  1861  (Acts  1861 

1.  [s.  s.]p.  75,  §4143  R.  S.  1881),  as  amended  and  sup- 
plemented by  later  legislative  enactments.     §4294 

Burns  1908,  Acts  1903  p.  180;  §5630  et  seq.  Bums  1908, 

Acts  1901  p.  119.     Their  business  is  public  in  its  nature, 

and   directly   involves   public   interests.     For  that 

2.  reason  they  are  invested  with  powers  not  given  to 
individuals  nor  strictly  private  corporations.    Board, 
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etc.,  V.  Lafayette,  etc.,  B.  Co.  (1875),  50  Ind.  85,  108.  Be- 
ing granted  these  exceptional  powers  by  the  State,  their 
rights  and  liabilities  are  to  be  construed  and  measured  by 
the  law  applicable  to  that  class  of  corporations  known  as 
quasi  public.  1  Thompson,  Corporations  (2d  ed.)  §§32,  33. 
In  this  case  the  extraordinary  jurisdiction  of  the  court 
is  sought  by  one  of  the  parties  to  compel  the  other  to  per- 
form its  part  of  a  certain  contract.    In  view  of  the 

3.  nature  of  that  contract^  the  business  affected,  and 
the  relief  sought,  it  is  important  that  we  look  to  the 

probable  consequences  of  its  enforcement,  and  the  interests, 
if  any,  to  be  affected  thereby,  before  considering  individual 
advantages.  For  it  must  be  kept  in  mind  that  *' railroad 
corporations  are  regarded  as  public  agencies,  owing  duties 
to  the  public  generally.  Accordingly,  they  can  make  no 
contract  which  shall  prohibit  them  from  serving  the  public 
as  the  future  demands  of  busiuess  or  concentration  of  popu- 
lation may  require."  LouisviUe,  etc.,  B.  Co.  v.  Sumner 
(1886),  106  Ind.  55,  59,  5  N.  B.  404,  55  Am.  Eep.  719. 

It  is  apparent  from  the  contract  in  question  that  the 

Bockport  Company  had  agreed  to  abandon,  for  a  period  of 

thirty-five  years,  its  purpose  and  its  franchise  rights 

4.  obtained  from  the  State  to  construct  and  operate  a 
road  between  Evansville  and  Newburgh.    This  is  so, 

for  the  reason  that  it  has  expressly  agreed  (1)  that  the 
transportation  of  all  of  its  business  between  Evansville  and 
Newburgh  shall  be  done  by  appellant,  and  all  its  cars,  both 
freight  and  passenger,  between  these  two  points,  shall  use 
appellant's  track;  (2)  that  appellant  shall  take  absolute 
charge  and  control  of  the  Bockport  Company's  cars  at 
Newburgh,  and  retain  possession  of  them  until  they  are 
returned  to  Newburgh ;  that  none  of  such  cars  shall  stop  to 
take  on  or  put  off  passengers  in  the  present  corporate  limits 
of  Newburgh,  east  of  State  street;  (3)  it  shall  do  no  business 
between  Newburgh  and  Evansville  proper,  and  intermediate 
stations;  (4)  all  revenues  derived  from  business  done  be- 
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tween  Newburgh  and  Evansville  shall  belong  to  appellant; 
(5)  it  agrees  to  furnish  cars  acceptable  to  appellant,  and  of 
approved  construction  and  weight  to  oi>erate  over  appel- 
lant's track  without  damaging  the  same  in  any  manner. 

The  observance  of  these  stipulations  by  the  Bockport  Com- 
pany eliminated  it  as  a  competing  line  between  Evansville 
and  Newburgh  as  completely  as  though  it  never  existed. 
The  control  and  management  of  its  cars  was  limited  to  its 
track  east  of  Newburgh,  and  its  business  with  the  public  con- 
fined to  such  as  originated  or  was  consigned  to  points  on  its 
completed  line.    This  condition,  under  the  terms  of  the  con- 
tract, was  to  continue  for  a  period  of  thirty-five  years,  for 
it  agreed  that  all  of  its  business  between  Evansville  and 
Newburgh  should  be  done  by  appellant,  and  under  the  lat- 
ter's  direction  and  controL    The  Bockport  Company  held  a 
franchise  to  construct  and  operate  an  electric  line  of 
5.    railway  between  EvansviUe  and  Bockport,  by  way  of 
Newburgh.    The  acceptance  of  this  franchise  carried 
with  it  certain  privileges  and  powers  conferred  only  on  the 
theory  that  the  purpose  to  be  accomplished  was  the  promo- 
tion of  public  interests  by  a  legal  entity,  regarded  as  a  public 
agent.    Hence  the  Bockport  Company,  as  a  common  carrier, 
was  charged  with  the  performance  of  certain  well-defined 
public  duties,  which  it  could  not  at  will  cast  aside  and  re- 
pudiate, so  as  to  defeat  the  purpose  of  its  organization,  with- 
out offending  the  law  of  its  creation.    State,  ex  reL,  v.  Port- 
land, etc.,  Oil  Co.  (1899),  153  Ind.  483,  53  N.  E.  1089,  53 
L.  B.  A.  413,  74  Am.  St.  314.     It  does  not  follow 
4.    from  the  mere  fact  that  cars  of  the  Bockport  Com- 
pany were  run  to  Evansville,  that  it  was  operating  a 
road  to  that  point,  or  that  it  had  not  abandoned  any  of  its 
duties  as  a  public  service  corporation.    As  further  tending 
to  illuminate  the  force  o£  the  contract  in  question,  it  appears 
that  the  Bockport  Company  for  a  time  ran  its  cars  over  ap- 
pellant's  track,  forming  a  continuous  line  from  Bockport  to 
Evansville,  yet  its  right  to  continue  so  to  do  depended  on 


MAY  TERM,  1912.  511 

Evansriile,  etc.,  Ry.  Co.  v.  Evansyille,  etc,  Ry. — 50  Ind.  App.  502. 

whether  said  cars  were  acceptable  to  appellant,  and  of  ap- 
proved construction  and  weight  This  provision  of  the  con- 
tract, in  the  absence  of  any  stipulation  on  the  part  of  appel- 
lant to  improve  its  road  and  track  to  meet  the  necessary  de- 
mands of  the  new  company,  enabled  it  to  control  the  size  and 
construction  of  the  Rockport  Company's  cars,  if  they  would 
go  to  Evansville,  for  a  period  of  thirty-five  years,  regardless 
of  the  rights,  convenience  or  future  reasonable  demands  of 
the  public. 

In  the  case  of  Thomas  v.  West  Jersey  B.  Co.  (1879),  101 
U.  S.  71,  83,  25  L.  Ed.  950,  the  court,  in  speaking  of  a  prin- 
ciple under  which  contracts  such  as  we  have  here  are  in- 
valid, not  because  they  are  strictly  within  the  doctrine  ultra 
vires y  said:  ''That  principle  is  that  where  a  corporation, 
like  a  railroad  company,  has  granted  to  it  by  charter  a  fran- 
chise intended  in  large  measure  to  be  exercised  for  the  pub- 
lic good,  the  due  performance  of  those  functions  being  the 
consideration  of  the  public  grant,  any  contract  which  dis- 
ables the  corporation  from  performing  those  functions,  which 
undertakes,  without  the  consent  of  the  State,  to  transfer  to 
others  the  rights  and  powers  conferred  by  the  charter,  and 
to  relieve  the  grantees  of  the  burden  which  it  imposes,  is  a 
violation  of  the  contract  with  the  State,  and  is  void  as 
against  public  policy." 

In  the  case  of  Union  Pac.  B,  Co.  v.  Chicago,  etc,  B.  Co. 
(1896),  163  U.  S.  564,  581, 16  Sup.  Ct  1173, 1180,  41  L.  Ed. 
265,  as  applicable  to  the  question  under  consideration,  the 
general  rule  is  stated  as  follows:  ''Railroad  corporations 
possess  the  powers  which  are  expressly  conferred  by  their 
charters,  together  with  such  powers  as  are  fairly  incidental 
thereto;  and  they  cannot,  except  with  the  consent  of  the 
State,  disable  themselves  from  the  discharge  of  the  func- 
tions, duties  and  obligations  which  they  have  assumed." 

In  the  case  of  Muncie  Nat.  Oas  Co.  v.  City  of  Muncie 
(1903),  160  Ind.  97,  103,  66  N.  E.  436,  60  L.  R.  A.  822,  the 
court,  in  speaking  of  ultra  vires  contracts,  said:    "Without 
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attempting  to  cover  the  whole  ground,  it  may  be  said  that 
if  a  contract  is  of  such  character  that  had  the  corporation 
at  once  proceeded  to  execute  it,  its  act  woidd  have  been  con- 
trary to  public  policy,  or  expressly  or  impliedly  prohibit^J 
by  statute,  or  would,  in  any  degree,  disable  the  corporatioii 
from  the  performance  of  its  statutory  duties,  the  under- 
taking cannot  be  enforced  by  either  party.  To  this  extent 
the  cases,  English,  federal,  and  state,  are  in  reasonable  har- 
mony." 

In  the  case  of  American  Express  Co.  v.  Southern  hd. 
Express  Co.  (1906),  167  Ind.  292,  78  N.  E.  1021,  it  was 
said:  ''All  rules,  practices,  customs,  and  usages  desdgnfd 
to  destroy  competition  in  business,  or  necessarily  having  tbt 
effect,  are  inimical  to  the  public  weU-being,  and  were  con- 
demned by  the  common  law.'* 

In  State,  ex  rel,,  v.  Portland,  etc..  Oil  Co.,  supra,  the  fol- 
lowing language  was  used:  "It  is  an  old  and  familiar 
maxim  that  'Competition  is  the  life  of  trade/  and  whatever 
act  destroys  competition,  or  even  relaxes  it,  upon  the  part 
of  those  who  sustain  relations  to  the  public,  is  regarded  bj 
the  law  as  injurious  to  public  interests  and  is  therefore 
deemed  to  be  unlawful,  on  the  grounds  of  public  policy/' 

The  last  two  quotations  were  given  with  approval  in  the 
case  of  Tousey  v.  City  of  Indianapolis  (1911),  175  Ind.  21^5, 
94  N.  E.  225,  in  which  case  it  was  held  that  the  common-law 
rule  is  in  noway  modified  in  Indiana. 

In  the  case  of  Chicago,  etc.,  R.  Co.  v.  Southern  Ind.  B. 
Co.  (1906),  38  Ind.  App.  234,  70  N.  B.  843,  this  court,  in 
considering  a  contract  whereby  one  railroad  company  agreed 
not  to  so  construct  its  road  or  switches  as  to  divert  the  bene- 
fits derived  by  another  company  from  certain  stone-quarries, 
said:  "By  this  agreement  the  two  railroad  companies  ub- 
dertook  to  contract  away  the  rights  of  third  parties,  without 
their  knowledge,  and  in  defiance  of  the  public  dut>'  devolveil 
upon  such  companies."    It  was  held  that  the  contract  haJ 
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the  effect  of  depriving  the  shipper  of  the  benefits  of  com- 
petition, and  tended  to  create  a  monopoly  in  one  of  the  con- 
tracting parties,  against  public  i>olic7  and  contrary  to  the 
law  which  seeks  to  prevent  the  creation  of  monopolies,  and 
to  foster  fair  competition. 

The  decided  cases,  with  marked  unanimity,  hold  that  rail- 
road corporations  are  incapable  of  entering  into  contracts 
beyond  the  scope  of  their  powers,  expressed  or  neces- 

6.  sarily   implied  in   furtherance   of   those   expressly 
granted,  or  of  absolving  themselves  from  their  obliga- 
tions to  the  public,  or  from  performing  their  corporate 
duties  without  legislative  consent.    Board,  etc.,  v.  Lafayette, 
etc.,  B.  Co.,  iupra;  Thomas  v.  West  Jersey  B.  Co.,  supra; 
Eel  Biver  B.  Co.  v.  State,  ex  rd.  (1900),  155  Ind.  433,  57 
N.  E.  388;  Peoria,  etc.,  B.  Co.  v.  Coal  Valley  Min.  Co. 
(1873),  68  IlL  489;  Bidtardson  v.  Sibley  (1865),  11  Allen 
(Mass.)  65, 87  Am.  Dec.  700;  Black  v.  Delaware,  etc.,  Canal 
Co.  (1871),  22  N.  J,  Eq.  130;  Oulf,  etc.,  B.  Co.  v.  Morris 
(1887),  67  Tex.  692,  4  S.  W.  156;  Florida,  etc.,  B.  Co.  v. 
State,  ex  rel.  (1893),  31  Fla.  482, 13  South  103,  20  L.  B.  A. 
419,  34  Am.  St  30;  St.  Joseph,  etc.,  B.  Co.  v.  Byan  (1873), 
11  Kan.  602, 15  Am.  Bep.  357 ;  Central,  etc.,  B.  Co.  v.  Morris 
(1887),  68  Tex.  49,  3  S.  W.  457;  Pennsylvania  B.  (fo.  v.  St. 
Louis,  etc.,  B.  Co.  (1886),  118  U.  S.  290,  6  Sup.  Ct  1094, 
30  L.  Ed.  83;  Fanning  v.  Osborne  (1886),  102  N.  T.  441, 
7  N.  E.  807 ;  1  Elliott,  Railroads  (2d  ed.)  §369 ;  8  Thompson, 
(Corporations  (2d  ed.)  §2906. 

The  legal  effect  of  the  contract,  and  not  its  form,  or  the 
alleged  pretense  for  its  execution,  is  of  controlling  influ- 
ence in  determining  the  remedy  the  parties  may  have 

7.  for  its  enforcement,  and  mandatory  injunctions  will 
be  granted  only  to  prevent  serious  damage.    16  Am. 

and  Eng.  Ency.  Law  (2d  ed.)  343.    A  judicial  approval  and 
the  enforcement  of  the  contract  in  question  would  prohibit 
Vol.  50—33 
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the  Bockport  Company^  for  a  period  of  thirty-five 

8.  years,   from  operating  a  road  between  Newbui^h 
and  Evansville,  and  have  the  effect  of  validating 

a  contract  of  doubtful  validity  at  most,  when  construed  in 
the  light  of  the  objects  intended  to  be  accomplished  by  the 
granting  of  the  franchise.  Here  a  mandatory  injunction 
is  prayed,  which  should  be  allowed  in  a  proper  case,  but 
as  a  rule,  courts  will  not  grant  an  extraordinary  remedy  un- 
less the  complainant  makes  out  a  clear  case.  But  the  de- 
cision in  this  case  rests  on  other  grounds. 

Traction  companies  may  make  valid  traffic  or  operatinc: 

agreements  for  the  use  by  one  of  another's  tracks,  terminals, 

equipment,  etc.,  where,  by  so  doing,  neither  company 

9.  incapacitates  itself  from  performing  its  duties  to  the 
public,  or  does  not  create  a  monopoly  in  favor  of  one 

of  the  contracting  parties,  or  foregoes  its  charter  rights  to 
construct  and  operate  a  competing  road,  except  such  con- 
tract be  authorized  by  the  governing  statute.  1  Elliott, 
Railroads  (2d  ed.)  §357;  Union  Pac.  B.  Co.  v.  Chicago,  etc,, 
R.  Co,,  supra. 

In  this  case  we  are  referred  to  §5652,  supra,  as  the  stat- 
ute authorizing  the  present  contract.    That  statute  has  to  do 
with  a  sale  or  lease,  and  we  do  not  regard  the  con- 

10.  tract  before  us  as  either.    Troy,  etc.,  B.  Co.  v.  Boston, 
etc.,  B.  Co.  (1881),  86  N.  Y.  107.     The  Newburgh 

Company  did  not  intend  to  buy  the  franchise  of  the  Rock- 
port  Company  between  Newburgh  and  Evansville,  nor  did 
the  latter  company  attempt  to  sell  or  lease  the  unconstructed 
portion  of  its  road,  or  other  property.    As  we  see  the  trans- 
action, it  amounted  to  a  prohibition  against  one  com- 
4.    pany  operating  its  road  in  territory  occupied  by  the 
other,  and  therefore  invalid  on  the  ground  that  it 
tends  to  stifle  competition,  and  to  create  a  monopoly.    Chi- 
cago, etc.,  R.  Co.  V.  Southern  Ind.  B.  Co.,  supra. 
For  the  reasons  stated,  we  are  not  convinced  that  this  is  a 
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case  where  the  court  can  safely  grant  a  mandatory  injunc- 
tion.   Judgment  affirmed. 
Hottely  C.  J.,  hairy,  Felt,  Adams  and  Ibach,  JJ.,  concur. 

NoTE.^Ileported  in  98  N.  E.  649.  See,  also,  under  (2)  33  Cya 
38,  69;  (3)  33  Qyc.  421;  36  Cyc.  620;  (4)  33  Cyc  410;  (5)  33 
Cyc.  69;  (8)  22  Cyc.  749.  As  to  the  validity  of  contracts  between 
public  service  corporations  to  fix  prices  or  rates,  or  to  divide  trade 
or  territory,  see  6  Ann.  Cas.  157.  As  to  the  invalidity  of  comblua- 
tious  between  carriers  as  stifling  competition,  see  74  Am.  St  249; 
as  to  the  general  effect  on  a  street  railway  company  of  the  accept- 
ance by  it  of  its  franchise,  see  104  Am.  St  637. 


Taylor  et  al.  v.  Campbell  et  al.,  Trustees. 

[No.  7,688.    Filed  May  28,  1912.] 

1.  Appeal. — Ohjeciions  to  Introduction  of  Evidence. — Only  such 
reasons  as  are  assigned  in  the  trial  court  as  objections  to  the 
introduction  of  evidence  will  be  considered  on  appeal,    p.  519. 

2.  Trial. — Ol>jection  to  Evidence, — Sufflciency. — ^An  objection  to 
the  admission  of  evidence  must  be  specific  and  state  the  grounds 
of  objection,    p.  520. 

3.  Appeal. — Review, — Ruling  on  Objection  to  Admission  of  Evi- 
dence.— It  is  not  error  to  overrule  an  objection  to  the  admission 
of  evidence  where  no  grounds  of  objection  are  stated,    p.  520. 

4.  Deeds.  —  Conditions  Subsequent.  —  Construction^  —  Conditions 
subsequent  in  deeds  are  not  favored  in  law  and  are  strictly  con- 
strued,   p.  523. 

5.  Deeds. — Construction, — ^The  language  of  a  deeti  will  be  con- 
strued so  as  to  ascertain,  if  possible,  the  intention  of  tiie  parties, 
and  where  the  deed  admits  of  two  constructions,  the  one  least 
favorable  to  the  grantor  will  be  adopted,    p.  523. 

6u  Deeds. — Construction. — Defeasible  Estates. — Conditions  Subse- 
quent— ^Where  a  conveyance  of  land  to  the  trustees  of  a  church 
recited  that  it  was  to  be  held  in  trust  for  the  use  of  the  members 
of  such  church  according  to  its  rules  and  discipline,  and  imposed 
no  restraint  on  alienation  and  contained  no  provision  for  forfeit- 
ure In  the  event  the  property  ceased  to  be  used  for  church  pur- 
poses, the  recital  that  the  grant  was  in  trust  for  the  uses  and 
purposes  therein  set  out  did  not  create  a  defeasible  estate  nor 
condition  subsequent  for  the  violation  of  which  a  forfeiture  or 
reversion  Avould  result  but  was  merely  a  directory  provision  en- 
forceable at  the  instance  of  the  church,    p.  524. 
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From  Elkhart  Superior  Court;  Vernon  W.  Van  Fleet, 
Judge. 

Action  by  Marvin  Campbell  and  others  as  Trustees  of  the 
First  Methodist  Church  of  South  Bend  against  Charles  J. 
Taylor  and  others.  From  a  judgment  for  plaintiff^  the  de- 
fendants appeaL    Affirmed. 

T.  E.  Howard,  for  appellants. 

Anderson,  Parker  <6  CrahUl  and  J.  S.  Crumpacker,  for 
appellees. 

Adams,  P.  J. — The  appellees,  as  trustees  of  the  First 
Methodist  Episcopal  Church  of  South  Bend,  IndiancL, 
brought  this  action  against  appellants,  to  quiet  their  title 
in  and  to  a  certain  lot  in  the  city  of  South  Bend,  on  which 
a  church  building  occupied  by  the  congregation  of  the  First 
Methodist  Episcopal  Church  is  located.  Appellees  claim 
title  in  fee  simple  to  the  lot,  by  virtue  of  a  deed  to  their 
predecessors  in  trust,  executed  December  6,  1848,  by  Ed- 
mund P.  Taylor  and  Phebe  S.  Taylor,  his  wife. 

The  facts,  about  which  there  is  no  controverqr,  are  that 
appellees,  in  their  capacity  as  trustees  of  the  First  Meth- 
odist Episcopal  Church  of  South  Bend,  desiring  to  change 
the  location  of  their  church  edifice,  on  account  of  the  growth 
of  the  city  rendering  the  present  location  undesirable,  by 
reason  of  such  location  being  in  the  business  section  of  the 
city,  contracted  to  sell  the  present  church  building  and  the 
lot  on  which  it  stands,  and  reinvest  the  proceeds  in  a  more 
desirable  location,  and  to  erect  thereon  a  modem  church 
building,  provided  they  could  convey  a  clear  title  to  the 
lot  on  which  the  present  church  stands. 

Appellants  are  the  heirs  and  descendants  of  the  grants 
ors  of  said  premise  to  appellees'  predecessors  in  trost,  and 
contend  that  under  the  provisions  of  the  deed  from  their 
ancestors,  title  to  said  real  estate  will  be  forfeited  and  re- 
vert to  them,  if  appellees  sell  and  convey  the  premises  in 


MAY  TERM,  1912.  517 


Taylor  v.  Campbell— 50  Ind.  App.  515. 


controvergy.  This  is  the  important  and  controlling  ques- 
tion presented  by  the  record  before  us. 

The  case  was  tried  by  the  court,  the  facts  were  found 
specially,  and  the  conclusion  of  law  stated  thereon  favor- 
able to  appellees.  Judgment  on  the  conclusion  of  law, 
quieting  appellees'  title  to  the  real  estate  in  question. 

Errors  assigned  and  relied  on  for  reversal  are  that  the 
court  erred  (1)  in  its  conclusion  of  law;  (2)  in  overruling 
appellants'  motion  for  a  new  trial. 

The  court  found  that  appellees  are  the  duly  elected,  qual- 
ified and  acting  trustees  of  the  First  Methodist  Episcopal 
Church  of  South  Bend,  Indiana;  that  they  are  the  succes- 
sors in  trust  of  John  Brownfield,  Albert  Monson,  William 
Stanfield,  Charles  M.  Heaton  and  Francis  R.  Tutt,  who  were 
the  duly  elected,  qualified  and  acting  trustees  of  said  church 
society  on  December  6,  1848,  at  which  time  the  name  of 
said  society  was  "The  Methodist  Episcopal  Church  of 
South  Bend,  Indiana";  that  all  the  property  rights  owned 
by  and  vested  in  said  trustees  are  now  owned  by  and 
vested  in  appellees  as  a  body  politic  and  corporate  under 
the  laws  of  the  State  of  Indiana;  that  the  deed  executed  by 
Edmund  P.  Taylor  and  wife  to  the  trustees  above  named 
on  December  6,  1848,  is  as  follows: 

''THIS  INDENTURE,  made  the  sixth  day  of  De- 
cember, in  the  year  of  our  Lord,  Eighteen  Hundred  and 
Forty-eight,  between  Edmund  P.  Taylor  and  Phebe 
Taylor,  his  wife,  of  the  County  of  St.  Joseph  and  State 
of  Indiana,  of  the  first  part,  and  ♦  •  •,  Trustees 
of  the  Methodist  Episcopal  Church  of  the  Town  of  South 
Bend,  County  and  state  aforesaid,  of  the  second  part, 
WITNESSETH :  That  the  party  of  the  first  part  for 
and  in  consideration  of  the  sum  of  Three  Hundred  and 
Twenty  Dollars,  lawful  money  to  them  in  hand  paid, 
the  receipt  whereof  is  hereby  acknowledged,  have  given, 
bargained,  sold,  released,  confirmed  and  conveyed,  and 
by  these  presents  do  give,  grant,  bargain,  sell,  release, 
confirm  and  convey  unto  them,  the  said  party  of  the 
9econd  part,  and  their  successors,  and  to  the  assigns  of 
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the  said  party  of  the  second  part,  or  to  the  assigns  of 
their  successors,  Trustees  in  Trust  for  the  use  and  pur- 
poses hereinafter  mentioned  and  declared,  all  that  cer- 
tain lot  or  tract  or  parcel  of  land,  lying  and  being  in 
the  county  aforesaid,  and  known  and  designated  as  lot 
numbered  two  hundred  and  fifty  two  (252)  on  the 
Original  Plat  of  the  Town  of  South  Bend,  County  and 
State  aforesaid,  and  all  the  estate,  righl^  title,  inter- 
est, property,  claim  and  demand  whatsoever,  which  the 
said  party  of  the  first  part  have  in  or  to  the  lot  or  parcel 
of  land  aforesaid  described.  To  have  and  to  hold  the  lot 
and  premises  aforesaid,  together  with  all  the  appurte^ 
nances  aforesaid  unto  them,  the  said  party  of  the  sec- 
ond part,  and  their  successors  in  office  and  the  assigns 
aforesaid  forever,  in  trust,  that  they  shall  erect  and 
build  or  cause  to  be  built  thereon  a  house  or  place  of 
worship  for  the  use  of  the  members  of  the  Methodist 
Episcopal  Church,  in  the  United  States  of  America, 
according  to  the  rules  and  discipline  which  from  time 
to  time  may  be  agreed  upon  and  adopted  by  the  ministers 
and  preachers  of  the  said  church  at  their  general  con- 
ference in  the  United  States  of  America.  And  in  fur- 
ther trust  that  they  shall  at  all  times  forever  hereafter 
permit  such  ministers  and  preachers  belonging  to  the 
said  church  as  shall  from  time  to  time  be  duly  author- 
ized by  the  general  conference  of  the  ministers  and 
preachers  of  the  said  Methodist  Episcopal  Church,  or 
by  the  annual  conferences  authorized  by  the  General 
Conference,  to  preach  and  expound  God's  Holy  Word 
therein.    ♦    •    ♦»' 

The  court  found  that  the  real  estate  was  purchased  and 
the  deed  executed  to  the  trustees  named  under  and  in  ac- 
cordance with  the  regulations,  by-laws  and  discipline  of  the 
Methodist  Episcopal  Church,  duly  adopted,  promulgated 
and  in  force  at  the  time  said  real  estate  was  purchased  and 
the  deed  therefor  executed;  that  the  church  edifice  erected 
on  said  lot  in  the  year  1848,  and  remodeled  in  1869,  is 
within  the  business  district  of  the  city  of  South  Bend,  and 
is  no  longer  suitable  for  church  purposes  and  uses;  that 
the  present  trustees  have  contracted  to  sell  said  lot  and 
building,  and  that  the  sale  of  the  same  depends  on  their 
right  to  convey  a  good  and  sufScient  title  thereto ;  that  the 
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intention  and  purpose  of  said  trustees  is  to  use  the  pro- 
ceeds of  the  sale  of  the  church  property  to  purchase  an- 
other lot  in  a  favorable  location  for  church  purposes  in 
the  city  of  South  Bend,  and  to  erect  thereon  a  suitable 
church  building;  that  appellants  assert  and  claim  that  on 
the  sale  of  said  real  estate  and  on  the  cessation  of  the  use 
thereof  for  church  purposes,  they  will  become  vested  with 
title  to  the  same,  as  the  heirs  at  law  of  the  original  grantors. 

On  the  facts  found,  the  court  stated  as  its  conclusion  of 
law  that  appellees  are  vested  with  a  fee  simple  title  to  said 
real  estate,  and  have  a  good  right  to  sell  and  convey  the 
same,  as  they  are  proposing  to  do,  and  that  any  and  all 
claims  of  the  appellants  and  each  of  them  in  and  to  said 
real  estate  now,  or  upon  a  sale  and  conveyance  thereof,  are 
unfounded  and  without  right,  and  are  a  cloud  on  the  title 
of  appellees,  and  that  said  title  ought  to  be  quieted  in  ap- 
pellees as  against  appellants  and  aU  persons  claiming  by, 
through  or  under  them. 

Error  assigned  on  the  overruling  of  appellants'  motion 
for  a  new  trial  calls  in  question  the  admission  of  certain 
evidence.  At  the  trial,  the  court  permitted  appellees,  over  the 
objection  of  appellants,  to  offer  in  evidence  section  2  of  the 
doctrines  and  discipline  of  the  Methodist  Episcopal  Church, 
in  force  at  the  time  the  deed  was  executed,  which  gives  the 
form  of  deed  to  be  taken  in  the  purchase  and  conveyance  of 
church  property.  The  deed  herein  set  out  followed  the  form 
provided.  The  court  also  received  in  evidence,  over  appel- 
lants' objection,  certain  sections  of  the  rules  and  discipline 
of  the  Methodist  Episcopal  Church,  for  the  year  1908.  It 
is  unnecessary  to  set  out  this  evidence,  as  no  grounds  of 
objection  to  its  introduction  are  shown  in  the  record. 

1.  It  has  often  been  held  that  only  such  reasons  as  are 
assigned  in  the  trial  court  as  objections  to  the  intro- 
duction of  evidence,  will  be  considered  on  appeal.  It  is  also 
the  settled  law  of  this  State  that  an  objection  to  the  admis- 
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sion   of   evidenoe  must  be   ^ecific,   and   state   the 

2.  grounds  of  objection.     City  of  Garrett  v.  WintefHch 
(1909),  44  Ind.  App.  322,  327,  328,  87  N.  E.  161,  88 

N.  E.  308;  Hammond,  etc,  Electric  B,  Co,  v.  Antonia 
(1908),  41  Ind.  App.  335,  340,  83  N.  E.  766;  PicKon  v.  Mar- 
tin (1905),  35  Ind.  App.  167,  171,  73  N.  E.  1009;  Avery  v. 
Nordyke  A  Marmon  Co.  (1905),  34  Ind.  App.  541,  548,  70 
N.  E.  888;  Everitt  v.  Indiana  Paper  Co,  (1900),  25  Ind. 
App.  287,  290,  57  N.  E.  281. 

Action  of  the  trial  court  in  receiving  the  evidence  of  cer- 
tain witnesses,  that  the  church  property  is  in  the  business 
district  of  the  city  of  South  Bend,  and  no  longer 

3.  suitable  for  church  purposes,  is  also  assigned  as  canse 
for  a  new  trial.    The  record  does  not  show  that  any 

grounds  of  objection  were  stated.  There  was,  therefore,  no 
error  in  overruling  appellants'  objection,  for  the  reasons 
above  set  out. 

All  other  questions  raised  by  the  assignment  of  errors  are 
comprehended  within  the  single  issue.  Did  the  deed  to  ap- 
pellees' predecessors  in  trust  convey  a  title  which  would 
revert  to  the  grantors,  or  their  heirs,  on  the  sale  of  the  prop- 
erty, or  when  it  ceased  to  be  used  for  church  purposes  ? 

Appellants  contend  that  where  lands  are  conveyed  to 
trustees  to  be  used  as  a  place  of  worship  by  a  religious 
society  forever,  a  contract  for  the  sale  of  the  property  for 
the  purpose  of  reinvesting  the  proceeds  in  other  property 
works  a  reversion  in  the  grantor  or  his  heirs,  as  of  the  date 
of  such  contract,  citing  in  support,  Trustees,  etc.,  v.  Alex- 
ander  (1898),  46  S.  W.  (Ky.)  503;  Scott  v.  Stipe  (1859),  12 
Ind.  74;  Orissom  v.  Hill  (1856),  17  Ark.  483;  Firs^  Vniver- 
salist  Society  v.  Boland  (1892),  155  Mass.  171,  29  N.  E.  524, 
15  L.  R.  A.  231. 

It  is  conceded  by  appellants  that  where  lands  are  conveyed 
"for  the  use  of"  a  certain  grantee,  or  '*to  be  used  for"  a 
definite  purpose,  the  words  are  generally  held  to  vest  com- 
plete title  in  case  the  condition  is  once  fulfilled ;  but  where 
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lands  are  conveyed  **to  be  used  forever''  or  ''permanently*' 
for  a  ipyexk  purpose,  the  title  will  fail  and  revert  if  the  lands 
cease  to  be  used  for  the  purpose  named  in  the  instrument  of 
conveyance.  Indianapolis,  etc.,  B.  Co.  v.  Hood  (1879),  66 
Ind.  580;  JeffersonviUe,  etc.,  R.  Co.  v.  Barbour  (1883),  89 
Ind.  375;  Cleveland,  etc.,  B.  Co.  v.  Coburn  (1883),  91  Ind. 
557. 

We  think  these  cases  are  easily  distinguishable  from  the 
case  at  bar.  In  the  case  of  Trustees,  etc.,  v.  Alexander,  su- 
pra, one  Wallace  devised  twenty  acres  of  land  and  a  building 
to  Forest  Hill  Church  in  perpetuity,  as  a  place  of  worship. 
The  court,  in  declaring  the  reversion,  at  page  504  said: 
''The  property  was  devised  as  a  place  of  worship,  and  the 
title  was  given  conditioned  upon  its  use  for  that  purpose, 
or,  at  least,  upon  its  being  applied  to  no  other. ' '  It  will  be 
noted  that  the  property  devised  in  this  ease  was  dedicated 
to  a  certain  use,  which  appears  to  have  been  the  only  oon- 
sideration. 

In  the  case  of  Scott  v.  Stipe,  supra,  the  grantor  conveyed 
the  property  to  the  use  of  the  trustees  of  the  Bethel  Presby- 
terian Church  and  their  successors  in  ofQce  forever,  with  the 
provision  that  whenever  the  land  should  cease  to  be  used 
by  the  Presbyterians,  then  any  minister  of  the  Baptist  or 
Methodist  churches  should  have  the  privilege  of  using  it  as 
a  place  of  worship.  The  consideration  for  the  deed  was 
"  'the  respect  the  grantors  have  for  the  institution  of 
Christianity,  and  that  the  said  Bethel  Church  may  have  a 
suitable  place  for  erecting  a  house  of  worship.'  "  At  page 
75  the  court  said:  "But  the  grant  in  this  case  was  not  only 
in  trust;  it  was  also  upon  a  condition  subsequent  that  a 
chureh  should,  within  a  reasonable  time,  be  erected  upon  the 
lot,  and  forever  thereafter  be  used  as  a  house  of  worship, 
pursuant  to  the  intention  of  the  grantor." 

In  Cfrissom  v.  Hill,  supra,  the  conveyance  was  made  for 
the  purpose  of  promoting  religion  and  morality,  and  was  on 
the  express  epndition  that  the  lot  was  never  to  be  sold  or 
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to  be  used  in  any  other  way  than  for  church  purposes.  That 
the  trustees  should  carry  out  this  object  was  the  sole  con- 
sideration for  the  grant.  The  court  held  that  the  trustees 
could  not  sell  either  directly  or  indirectly,  and  where  the 
property  was  sold  on  decree  foreclosing  a  mechanic's  lien, 
the  original  grantor  might  recover  possession. 

In  First  Vniversalist  Society  v.  Boland,  supra,  the  deed 
provided  that  ''when  said  real  estate  shall  by  the  said  So- 
ciety or  its  assigns  be  diverted  from  the  uses,  interests  and 
support  aforesaid  to  any  other  interests,  uses  or  purposes 
than  as  aforesaid,  then  the  title  of  said  Society  or  its  assigns 
in  the  same  shall  forever  cease  and  be  forever  vested  in  the 
following  named  persons."  The  court  held  that  the  grant 
was  not  on  a  condition  subsequent,  but  that  the  deed  created 
a  determinable  or  qualified  fee ;  that  the  limitation  over  was 
void  for  remoteness,  and  the  land  might  revert  to  the  grantor 
or  his  heirs  on  the  determination  of  the  estate  granted. 

In  Indianapolis,  etc.,  R.  Co.  v.  Hood,  supra,  the  land  in 
question  was  conveyed  to  the  railway  company  "for  and  in 
consideration  of  the  permanent  location  and  construction  of 
the  depot  of  said  railway  at  Peru."  This  was  the  only  con- 
sideration for  the  deed,  and  the  court  held  that  the  breach 
of  this  condition  subsequent  worked  a  forfeiture  of  the  rail- 
way company's  estate,  and  rendered  the  property  subject  to 
be  recovered  back  by  the  grantor  or  her  heirs.  It  was  also 
held  that  the  condition  subsequent  was  clearly  expressed  in 
the  deed,  although  the  word  '^ condition"  was  not  used 
therein. 

In  Jeffersonville,  etc.,  B.  Co.  v.  Barbour,  supra,  the  con- 
veyance recited  that  it  was  made  ''expressly  for  the  use  and 
purpose  of  depot  grounds  for  the  Madison  and  Indianapolis 
Railroad."  After  thirty-three  years'  use  for  such  purpose, 
the  railway  company  ceased  to  maintain  a  depot  building 
thereon.  The  court  held  that  the  condition  of  the  grant  was 
that  the  grantee  should  locate  and  occupy  the  lots  as  depot 
grounds ;  that  no  time  was  mentioned,  and  that  the  language 
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of  the  deed  strictly  construed  does  not  mean  perpetnity,  and 
that  the  time  of  the  occupancy  was  a  substantial  compliance 
with  the  condition,  and  there  could  be  no  reversion. 

In  Cleveland,  etc.,  R.  Co.  v.  Cobiirn,  supra,  the  land  con- 
veyed to  the  railway  company  was  **  *for  and  in  considera- 
tion of  the  advantages  which  may  or  will  result  to  the  public 
in  general,  and  myself  in  particular,  by  the  construction  of 
the  Indianapolis  and  Bellefontaine  Railroad  as  now  sur- 
veyed, or  as  the  same  may  be  finally  located.  * ' '  The  court 
said:  **In  determining  the  question  whether  the  estate 
granted  is  one  upon  a  condition  subsequent,  the  court  will 
seek  to  enforce  the  intention  of  the  parties,  to  be  gathered 
from  the  instrument  and  the  existing  facts.  ♦  •  •  We 
therefore  think  that  the  relinquishment  in  controvergfy  cre- 
ated in  the  railway  company  an  estate  upon  condition  sub- 
sequent, liable  to  be  defeated  upon  the  nonperformance  of 
the  condition.*' 

It  is  a  rule  of  general  recognition  that  conditions  subse- 
quent in  deeds  are  not  favored  in  law,  and  are  strictly  con- 
strued.   Sumner  v.  Darnell  (1891),  128  Ind.  38,  43, 

4.  27  N.  E.  162,  13  L.  R.  A.  173 ;  Elkhart  Car  Works 
Co.  V.  Enis  (1888),  113  Ind.  215,  218,  15  N.  E.  251; 

JeffersonvUle,  etc.,  R.  Co.  v.  Barbour,  supra;  Hunt  v.  Bee- 
son  (1862),  18  Ind.  380,  382. 

In  Scott  V.  Michael  (1891),  129  Ind.  250,  28  N.  E.  546,  it 

is  held  that  where  a  deed  will  admit  of  two  constructions, 

the  one  least  favorable  to  the  grantor  is  to  be  adopted; 

5.  that  the  deed  must  be  construed  so  as  to  ascertain,  if 
possible,  the  intention  of  the  parties,  and  that  **  *m 

trying  to  ascertain  that  intention,  it  is  the  duty  of  a  court 
to  assume,  as  nearly  as  possible,  the  position  of  the  contract- 
ing parties,  and  to  question  the  circumstances  of  the  trans- 
action between  them,  and  then  to  read  and  interpret  the 
words  which  they  used  in  the  light  of  those  circumstances.'  " 
See,  also,  Truett  v.  Adams  (1884),  66  Cal.  218,  5  Pac.  96. 
It  will  be  noted  that  the  deed  in  the  case  at  bar  was  exe- 
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cuted  for  a  consideration  of  $320.  This  is  the  only  con- 
sideration shown,  and  there  is  no  proof  or  finding 
6.  that  the  consideration  was  not  wholly  adequate.  The 
recital  that  the  grant  was  in  trust  for  the  uses  and 
purposes  therein  set  out  cannot  be  understood  as  creating 
a  defeasible  estate  for  the  benefit  of  the  grantor,  but  must 
be  deemed  to  be  directory  to  the  cestui  que  trust.  The  re- 
citals are  insufficient  to  create  a  conditional  estate.  No 
technical  words  are  used,  which  could  be  understood  as  ere- 
ating  a  condition;  no  restraint  was  imposed  on  alienation, 
and  there  was  no  provision  for  forfeiture  in  event  the  prop- 
erty ceased  to  be  used  for  church  purposes.  The  trust  pro- 
vided for  the  doing  of  certain  things  without  conditions 
expressed  or  inherent,  except  the  implied  condition  of  faith- 
ful performance  on  the  part  of  the  trustees,  which  might  be 
enforced  at  the  instance  of  the  church,  but  not  at  the  in- 
stance of  the  grantor.  While  the  form  of  deed  before  us 
has  not  been  construed  by  the  Indiana  courts,  substantially 
the  same  deed  has  been  passed  on  in  other  jurisdictions. 

In  the  case  of  Sellers  Church  Petition  (1891),  139  Pa.  St 
61,  21  Atl.  145,  11  L.  R.  A.  282,  the  conveyance  was  to  trus- 
tees and  their  successors  in  office  forever.  The  consideration 
named  was  the  sum  of  $50,  and  there  being  no  evidence  that 
the  lot  was  of  a  greater  value,  the  court  held  that  a  presump- 
tion arose  that  the  lot  was  sold  and  conveyed  for  its  full 
money  value.  The  court  said:  "The  building  and  ground 
having  now  become  inadequate  for  the  purposes  of  the  con- 
gregation, they  ask  for  a  decree  authorizing  their  sale  free 
from  the  trust,  the  proceeds  to  be  applied  to  the  purchase 
of  other  ground  and  the  erection  of  another  church  building 
thereon.  The  original  purpose  of  the  trust  is  preserved, 
and  a  new  building  is  to  be  erected  for  the  use  of  the  same 
beneficiaries,  on  another  lot  in  the  same  town.  There  is 
nothing  in  the  terms  of  the  trust  which  confines  the  trustees 
to  the  particular  piece  of  ground  described,  and  there  is  no 
breach  of  the  trust  created  by  the  deed,  alleged  or  proved, 
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against  the  allowance  of  the  petition  for  the  sale,  except  the 
erection  of  another  bnilding  on  another  lot  of  ground.  Pass- 
ing by  the  question  of  the  status  of  the  exceptant,  who  is 
the  widow  of  one  of  the  grantors  and  a  member  of  the 
church,  to  be  heard  against  the  petition,  we  recur  to  the 
more  important  question  whether  the  title  to  the  land  would 
be  invalidated  by  its  abandonment  for  church  purposes.  It 
has  been  so  many  times  decided  by  this  court  that  a  convey- 
ance of  land  to  trustees  for  a  charitable  use  does  not  create 
a  conditional  estate,  but  only  a  trust  for  the  charitable  use, 
not  liable  to  be  defeated  by  nonuser  or  alienation,  in  the 
absence  of  an  express  condition,  that  a  mere  reference  to 
some  of  the  authorities  is  sufficient.  Wright  v.  Linn  [1848] , 
9  Pa.  St.  433;  McKissick  v.  Pickle  [1851],  16  Pa.  St.  140; 
Oriffitts  V.  Cope  [1851],  17  Pa.  St.  96;  Pickle  v.  McKissick 
[1853],  21  Pa.  St.  232;  Barr  v.  Weld  [1854],  24  Pa.  St.  84; 
Brendle  v.  Congregation  [1859]^  33  Pa.  St.  415;  Methodist 
Church  V.  Old  Columbia  Public  Ground  Co.  [1883],  103  Pa. 
St.  608." 

In  Saldunn  v.  Atwood  (1854),  23  Conn.  367,  the  land  was 
conveyed  in  trust  for  the  use  and  purposes  therein  men- 
tioned to  the  grantees  and  their  successors  in  office  forever. 
It  was  provided  that  the  trustees  shall  **at  all  times  forever 
hereafter,  permit  such  ministers  and  teachers,  belonging  to 
the  Methodist  Episcopal  Church  in  the  United  States  of 
America,  as  shall  be  duly  authorized,  from  time  to  time,  by 
the  general  conferences  of  the  ministers  and  teachers  of  the 
said  church  or  by  the  annual  conference,  authorized  by  the 
general  conference  lo  preach  and  expound  Ood's  Holy 
Word,  in  the  house  or  place  of  worship  which  has  been 
erected  on  the  said  land,  for  the  use  of  the  members  of  said 
church."  The  court  said;  "There  is  an  entire  absence  of 
not  only  any  technical  words,  which  impart  a  condition,  but 
of  any  language  whatever  which  goes,  in  the  least,  to  shew 
that  any  defeasible  estate  was  intended  to  be  created,  unless 
such  intention  is  deemed  to  be  evinced  merely  by  the  cir- 
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cumstance  that  the  uses,  for  which  the  property  is  granted, 
are  specified.  But  wc  have  been  referred  to  no  case,  and 
presume  none  can  be  found,  where  the  mere  dclaration,  in 
a  grant,  of  the  use  to  which  the  property  shall  be  appro- 
priated, has  been  held  to  import  a  condition.  In  this  grant, 
moreover,  it  appears  that  it  was  made  for  a  valuable  con- 
sideration, proceeding  from  the  grantees,  or  those  for  whose 
use  it  was  made,  and  it  is  quite  plain  that  it  was  made  for 
the  benefit  of  the  latter,  exclusively,  and  not  that  of  the 
grantor." 

In  Fair  v.  Trustees,  etc.  (1899),  57  N.  J.  Eq.  496,  42  AtL 
166,  the  right  of  the  congregation  to  sell  the  old  church 
site,  and  with  the  proceeds  derived  therefrom  to  build  a  new 
and  larger  church  at  a  different  location  was  questioned. 
The  heirs  of  the  grantor  in  that  case,  as  in  this,  insisted 
that  on  a  sale  of  the  property,  title  would  revert.  The  court 
said:  **I  am  satisfied  that  the  trusts  were  declared  entirely 
for  the  benefit  of  the  church  association,  and  their  effect  is 
simply  to  prevent  the  appropriation  of  the  property  con- 
veyed to  any  purposes  other  than  those  specified  in  the 
deed.  The  trusts  were  strictly  in  accordance  with  the  dis- 
cipline of  the  church  at  that  time,  and  it  follows  that  the 
legal  title,  wherever  it  was  held,  was  so  held  for  the  benefit 
of  the  unincorporated  association  known  as  the  Blooming- 
dale  Methodist  Episcopal  Church,  and  that  that  association, 
by  and  with  the  consent  of  the  proper  church  authorities, 
and  acting  always  in  strict  accordance  with  the  discipline 
of  the  church,  was  empowered  to  make  a  conveyance  of  the 
church  property." 

In  Adams  v.  First  Baptist  Church,  etc.  (1907),  148  Mich. 
140,  111  N.  W.  757,  11  L.  R.  A.  (N.  S.)  509,  12  Ann.  Cas. 
224,  the  property  was  devised  to  the  church  "to  be  used  as  a 
parsonage  and  nothing  else,  and  to  be  kept  for  that  purpose 
and  used  for  nothing  else."  The  words  of  the  deed  were 
held  not  to  create  a  condition. 

In  Strong  v.  Doty  (1873),  32  Wis.  381,  substantially  the 
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same  form  of  deed  used  in  the  case  at  bar  was  construed, 
where  the  same  claim  of  forfeiture  on  condition  broken  was 
raised.  The  court  said :  '*  There  is  no  provision  in  the  deed, 
that  if  the  premises  be  abandoned  as  a  place  of  worship  the 
title  shall  return  to  and  become  vested  in  the  donors.  No 
subsequent  violation  of  the  trust  upon  which  the  property 
was  held  can  ever  revest  either  the  legal  or  equitable  title 
in  them ;  although  a  palpable  breach  of  trust  might  form  a 
proper  ground  for  an  application  to  a  court  of  equity,  on 
the  part  of  the  parties  interested,  to  compel  a  due  execution 
of  the  trust  *' 

In  Neely  v.  Hoskins  (1892),  84  Me.  386,  24  Atl.  882,  there 
was  a  provision  in  the  deed  that  the  property  should  be  for- 
ever held  for  the  use  of  the  Protestant  Episcopal  Church  at 
Old  Town.  The  grantor  was  one  Wadleigh,  who  on  sale  of 
the  property  claimed  a  reversion.  The  court  said:  ''Un- 
doubtedly the  deed  contains  a  condition  for  the  benefit  of 
the  parish,  but  not  for  Wadleigh 's  benefit.  It  operates  be- 
tween the  parish  and  the  Bishop,  and  is  not  available  other- 
wise. Every  trust  implies  a  condition  that  the  trustee  will 
faithfully  administer  the  trust.  Equity  would  enforce  this 
trust  at  the  instance  and  for  the  benefit  of  the  parish.  But 
the  heirs  of  Ira  Wadleigh  could  not  complain.  Sohier  v. 
Trinity  Church  [1871],  109  Mass.  1."  See,  also,  Packard 
v.  Ames  (1860),  16  Gray  327;  Famham  v.  Thompson 
(1885),  34  Minn.  330,  26  N.  W.  9,  57  Am.  Rep.  59;  Kil- 
Patrick  V.  Graves  (1875),  51  Miss.  432;  Rawsan  v.  Inhabi- 
iants,  etc.  (1863),  7  Allen  (Mass.)  125,83  Am.  Dec.  670; 
Brown  v.  Caldwell  (1883),  23  W.  Va.  187,  48  Am.  Rep.  376. 

On  the  foregoing  well-considered  cases,  we  are  constrained 
to  hold  that  the  words  used  in  the  deed  to  appellees'  prede- 
cessors in  trust  do  not  import  a  condition  subsequent  for  the 
violation  of  which  a  forfeiture  or  reversion  would  result. 
We  think  the  clear  and  manifest  purpose  of  the  conveyance 
in  the  form  it  was  made  was  that  the  provisions  of  the  trust 
might  be  executed  according  to  the  rulps  and  discipline  of 
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the  churchy  and  not  for  the  benefit  of  the  original  grantors 
or  their  heira 

The  findings  of  the  court  were  fully  sustained  by  the  evi- 
dence,  and  there  was  no  error  in  the  court's  conclusion  of 
law  on  the  facts  found. 

The  judgment  is  affirmed. 

Hottel,  C.  J.,  Ibach,  Myers,  Felt  and  Lairy,  JJ.,  concur. 

Note.— Beported  in  08  N.  B.  657.  See,  also,  under  (1)  2  CTyc. 
(j03;  38  Cyc.  ias8;  (2)  38  Cyc.  1376,  1378;  <3)  38  Cyc  1378;  (4) 
13  Cyc.  689;  (5)  18  Cyc.  601,  600;  <6)  13  Cyc.  687,  680.  As  to  deeds 
for  scliool,  churcli  or  cemetery  sites  and  appropriate  restricttons, 
see  95  Am.  Hep.  224.  As  to  the  breach  of  a  condition  subseqnent  In 
a  deed  and  whether  it  revests  the  property  ipso  facto,  see  93  Am. 
^t  572.  For  a  discussion  of  words  merely  declaratory  of  the  pnr- 
)M)8e  or  consideration  of  a  conveyance  or  devise  as  creating  a  con- 
ditional estate,  see  8  Ann.  Cas.  38 ;  12  Ann.  Cas.  227. 


EVANSVILLE  AND  SOUTHERN  TrACTION  CoMPANY 

V.  MONTGOBIERY  ET  AL. 
[No.  7,600.    Filed  May  31,  1912,] 

1.  Stbkr  Railboadb. — Vegligenee, — Pn>9imQie  Cau9e. — OompUUni. 
— SujBMency. — ^A  paragraph  of  complaint  in  an  action  against  a 
street  car  company  to  recover  for  the  value  of  a  horse  killed  by 
the  falling  of  one  of  defendant's  posts,  which  alleged  that  defend- 
ant, knowing  the  rotten  and  decayed  condition  of  the  post,  and 
that  it  was  dangerous  to  travelers  carelessly  and  negligiratly 
permitted  the  same  to  stand  in  the  highway  in  such  rotten  and 
decayed  condition,  and  that  plaintiffs*  horse  was  killed  solely  l^ 
reason  of  said  negligence  of  defendant,  sufficiently  showed  the 
negligence  of  defendant  to  be  the  proximate  cause  of  the  injury 
without  alleging  that  the  post  fell  by  reason  of  such  rotten  and 
decayed  condition,    p.  530. 

2.  Judicial  Notice. — Result  of  Operation  of  Natural  Foroe$. — Hie 
court  knows  that  it  is  a  natural  result  of  the  maintenance  of  a 
decayed  and  rotten  post  for  such  post  to  fall.    p.  632. 

3.  Nbouoence. — iJlements. — ^To  constitute  actionable  negligence, 
there  must  be  a  duty  owing  by  the  defendant  to  the  plaintiff,  a 
breach  of  that  duty,  and  an  injury  to  plaintiff  reEmlUng  Oiere- 
from.    p.  532. 
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4.  Nbouoknck.— iyo9<mato  Cause.^CofnplainU^Suffloiency.-^MO' 
Hon  to  Make  Specific* — A  complaint  in  a  negligence  case  aver- 
ring ttiat  the  negligence  pleaded  caused  the  Injury  complained 
of,  without  speciflcally  showing  a  causal  connection  between  the 
negligence  and  the  Injury,  may  be  properly  subject  to  a  motion 
to  make  more  specific;  but,  in  the  absence  of  such  motion,  is 
solBcient  to  withstand  a  demurrer,    p.  532. 

5.  STBEaET  RAiLBOAns. — Operation, — Negligence. — Complaint, — Suf- 
ficiency.— In  an  action  against  a  street  car  company,  a  paragraph 
of  complaint  which  cliarged  negligence  on  the  part  of  defendant 
in  so  operating  its  car  ajB  to  frighten  plaintiffs'  horse,  causing  it 
to  run  against  a  rotten  and  decayed  poet,  which  fell  and  killed 
the  hone^  was  a  soffldent  statement  of  actionable  negligenca  p. 
533. 

6.  Stbext  Bailroadb. — Maintenance. — Injury  to  Animals. — Evi- 
dence.— ^In  an  action  for  the  value  of  a  horse  killed  by  the  falling 
of  a  decayed  post  which  the  defendant  had  maintained  for  the 
gapport  of  its  trolley  wire,  evidence  that  other  posts  of  the 
defendant  of  the  same  kind,  the  same  size  put  into  position  at 
the  same  time  in  the  same  character  of  soil  and  equally  exposed 
to  the  elements  near  to  the  one  wliich  fell  and  killed  the  horse 
had  previously  fallen  and  that  defendant  had  removed  others 
more  than  half  rotten^  was  properly  admitted  as  showing  defend- 
ant's knowledge  of  the  dangerous  character  of  posts  in  that 
immediate  locality,    p.  688. 

7.  Stbect  Bailboads. — Maiintenance. — Injury  to  Animals. — Evi- 
dence.— Sufficiency. — ^Evidence  that  plaintiffs'  horses  became 
frifi^tened  at  a  street  car  and  one  of  them  came  in  contact  with 
a  post  maintained  by  defendant  for  the  support  of  its  trolley 
wlre^  that  the  impact  was  slight,  that  the  post  was  rotten  and 
because  of  its  rotten  condition  fell  and  killed  the  horse,  and  that 
d^endant  knew  of  the  rotten  condition  of  posts  in  that  immediate 
locality,  was  clearly  sufficient  to  support  a  verdict  for  plaintiffs 
In  an  action  to  recover  the  value  of  such  horse,    p.  533. 

&  I^TiEEr  Kmlmoaub. — Maintenance. — Duty. — ^A  street  railroad 
ocmpany  owes  a  doty  to  travelers  on  a  highway  to  maintain 
posts  which  will  not  fall  because  of  their  rotten  and  decayed 
condition  when  there  is  a  slight  impact  against  them  from  an  out^ 
side  force,    p.  534. 

Ppom  Vanderburgh  Circuit  Court,  Curran  A.  DeBruler, 
Judge. 

Action  by  John  Montgomery  and  another  against  the 
Evansville  &  Southern  Traction  Company.    Prom  a  judg- 
ment for  plaintiffs,  the  defendant  appeals.    Affirmed. 
Vol.  50—34 
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Woodfin  D.  Robinson  and  William  E.  StUwell,  for  ap- 
pellant. 
Fred  M.  Hostetter  and  WUliam  Z>.  Hardy,  for  appellees. 

Ibach,  J. — This  was  an  action  by  appellees  against  appel- 
lant to  recover  the  value  of  a  horse  killed  by  the  falling  of 
one  of  appellant's  posts. 

Error  is  assigned  in  overruling  the  demurrers  to  the  first 
and  second  paragraphs  of  complaint,  and  in  overruling  the 
motion  for  a  new  trial. 

The  first  paragraph  of  complaint  alleges  that  appellant 

corporation  operates  a  £fystem  of  street-cars  on  a  certain 

highway  near  the  city  of  Evansville;  that  the  over- 

1.  head  feed  wire  which  supplies  power  for  this  line  is 
supported  by  posts  set  near  each  side  of  said  high- 
way, and  there  maintained  by  defendant;  ^'that  on  said 
March  4,  1909,  employes  of  plaintiffs  were  conducting 
through  and  along  said  highway  a  number  of  plaintiffs' 
horses,  when  one  of  said  posts  and  the  wires  therennto  at- 
tached fell,  and  struck  and  killed  one  of  said  horses;  that 
said  post  was  set  in  said  public  highway  about  four  feet 
from  the  side  thereof,  and  was  rotten  and  decayed,  and  in 
a  condition  dangerous  to  travelers  on  said  highway,  and  that 
defendant  had  long  known  that  said  post  was  rotten  and 
decayed  and  in  said  dangerous  condition;  that  defendant 
carelessly  and  negligently  permitted  said  post  to  stand  in 
said  public  highway  in  said  rotten  and  decayed  condition, 
and  that  plaintiffs'  said  horse  was  killed  solely  by  reason 
of  said  negligence  of  the  defendant,  and  without  fault  or 
negligence  of  the  plaintiffs." 

It  is  objected  that  this  paragraph  does  not  show  a  causal 
connection  between  the  negligence  charged  and  the  injury, 
that  the  negligence  charged  is  the  maintaining  of  a  post  in 
a  rotten  and  decayed  condition,  and  it  is  not  alleged  that 
the  post  fell  by  reason  of  such  rotten  and  decayed  condition. 

In  the  case  of  Island  Coal  Co.  v.  Clemrnitt  (1897),  19  Ind. 


MAY  TERM,  1912.  531 

Eransviile,  etc..  Traction  Ca  r.  Montgomery — 50  Ind.  App.  528. 

App.  21,  49  N.  E.  38,  the  court  considered  a  complaint  very 
like  the  present  in  essential  features,  and  to  which  a  like 
objection  was  made.  There  it  was  charged  that  the  defend- 
ant carelessly  and  negligently  placed  a  pile  of  refuse  coal 
along  the  side  of  the  public  highway,  that  the  nature  of  such 
refuse  coal  is  to  take  fire  and  burn  at  and  near  the  bottom 
and  along  the  sides  of  the  pile,  and  after  so  burning,  large 
portions  slide  down  the  sides,  and  the  sliding  of  a  large 
amount  of  such  refuse,  by  reason  of  said  burning,  caused 
plaintiff's  horse  to  run  away,  injuring  plaintiff.  It  was 
argued  that  the  negligence  attributed  to  the  defendant  was 
the  placing  of  the  material,  that  the  cause  of  the  horse's 
fright  was  the  burning  and  falling  of  the  material,  and 
therefore  the  injury  was  not  traceable  to  the  defendant's 
negligence  as  a  proximate  cause.  The  court  said:  '*If  the 
injurious  consequence  averred  cannot  be  said  to  appear  to 
have  accrued  as  an  inevitable  result  of  appellant's  alleged 
act,  it  may  be  said  to  be  shown  to  have  been  a  natural  result, 
which  might  reasonably  have  been  expected  as  a  possible 
effect.  *  *  *  It  may  reasonably  be  understood  from  the 
pleading  that  the  appellant  placed  and  maintained  this  rub- 
bish in  the  designated  place  knowing  its  dangerous  quality 
and  effect.  If  the  words  'careless'  and  'carelessly'  and 
'negligent'  and  'negligently,'  as  used,  may  be  said  to  have 
reference,  by  strict  grammatical  construction,  to  the  piling 
of  the  material  in  the  designated  place,  still  they  refer  to 
the  making  of  a  pile  composed  of  material  of  the  known 
dangerous  quality,  by  reason  of  which  the  appellee  was  in- 
jured; and  the  entire  pleading  shows  that  the  appellant 
was  negligent  in  producing  a  condition  of  things  through 
which,  as  a  natural  result,  the  appellee  suffered  the  injury 
charged.  *  *  •  It  is  suflBciently  shown  that  there  was  a 
want  of  due  care  for  the  safety  of  persons  rightfully  using 
the  highway,  and  a  negligent  exposure  of  such  persons  to 
peril  from  the  cause  through  which  the  appellee  was  in- 
jured.   The  court  did  not  err  in  overruling  the  demurrer." 
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Tlus  court  knows  that  it  is  a  natural  result  of  the 

2.  maintenance  of  a  decayed  and  rotten  post  for  such 
post  to  fall,  and  we  think  the  reasoning  of  the  opinion 

in  Island  Coal  Co.  v.  CUmmitt,  supra,  entirely  applicable  to 
the  present  case. 

The  complaint  in  the  case  o^.  Indianapolis,  etc.,  TeL  Co.  v. 
Sproul  (1912),  49  Ind.  App.  613,  93  N.  E.  463,  was  very 
similar  to  the  present  one,  the  objection  there  being  made 
that  no  connection  was  shown  between  the  knotty  and  de- 
fective and  weakened  and  rotted  condition  of  the  cross-arm. 
and  its  breaking.  It  was  there  said,  and  it  has  often  been 
held  by  the  Supreme  Court  and  this  court,  that  '*so  far  as 
the  question  of  proximate  cause  is  concerned,  the  averment 
that  the  negligence  specified  caused  the  injury  complained 
of  is  suflScient."  See,  also,  Baltimore,  etc,  R.  Co,  v.  Peter- 
son (1901),  156  Ind.  364,  59  N.  E.  1044;  Chicago,  etc.,  B. 
Co.  V.  Stephenson  (1904),  33  Ind.  App.  95,  98,  69  N.  E.  270; 
Oreenawaldt  v.  Lake  Shore,  etc.,  B.  Co.  (1905),  165  Ind. 
219,  74  N.  E.  1081. 

Three  elements  are  necessary  to  constitute  actionable  neg- 
ligence: (1)  A  duty  of  the  defendant  towards  the  plaintiff; 
(2)  a  breach  of  that  duty;  (3)  an  injury  to  plaintiff 

3.  from  such  breach.    It  was  the  duty  of  appellant  in 
the  present  case  to  maintain  posts  along  the  public 

highway  which  would  not  fall  because  of  their  rotten  and 

decayed  condition.    It  is  charged  that  they  were  negligent 

in  maintaining  posts  in  such  rotten  and  decayed  eon- 

4.  dition  that  they  were  dangerous  to  travelers,  and  that 
plaintiffs'  horse  was  killed  solely  by  reason  of  such 

negligence  on  the  part  of  defendants.  This  is  a  sufficient 
pleading  of  proximate  cause.  Appellant  might  have  moved 
to  make  the  complaint  more  specific,  but  in  the  absence  of 
such  motion,  the  complaint  is  sufficient  to  withstand  de- 
murrer. Indianapolis,  etc..  Traction  Co.  v.  Newby  (1910), 
45  Ind.  App.  540,  90  N.  E.  29,  91  N.  E.  36.  See,  also,  Evans- 
ville,  etc.,  R.  Co.  v.  Krapf  (1896),  143  Ind  647,  656,  36  N. 
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E.  901,  and  cases  cited ;  Louisville,  etc,  B.  Co.  v.  Thompson 
(1886),  107  Ind.  442,  8  N.  B.  18,  9  N.  B.  357,  57  Am.  Rep. 
120;  Board,  etc.,  v.  Huffman  (1892),  134  Ind.  1,  31  N. 
B.  570. 

The  second  paragri^h  of  complaint  charges  negligence  on 

the  part  of  appellant  in  so  operating  its  car  as  to  frighten 

plaintilEs'  horses,  causing  one  of  them  to  shy  and  run 

5.  against  a  rotten  and  decayed  post  by  the  side  of  the 
road,  which  post,  when  the  horse  came  in  contact  with 

it>  broke  and  fell  and  killed  the  horse.  This  paragraph  suffi- 
ciently states  actionable  negligence  in  frightening  plaintifb' 
horse,  and  thereby  causing  its  death,  and  is  good  against 
demurrer.  It  makes  no  attempt  to  charge  negligence  in 
maintaining  the  post  in  a  dangerous  condition. 

Api>ellant  objected  to  the  admission  of  the  testimony  of 

certain  witnesses  that  other  posts  near  to  the  one  which  fell 

and  killed  the  horse  had  fallen  previously  to  its  fall- 

6.  ing,  and  that  the  company  had  removed  others  '^more 
than  half  rotten.**    It  was  shown  that  these  were  the 

same  kind  of  posts,  of  the  same  size,  put  in  position  at  the 
same  time,  in  the  same  character  of  soil,  and  had  been 
equally  exposed  to  flie  elements.  This  evidence  was  proper 
as  showing  knowledge  to  the  company  of  the  dangerous  char- 
acter of  posts  in  that  immediate  locality.  Western  Union 
Tel  Co.  V.  Levi  (1874),  47  Ind.  552. 

The  evidence  shows  that  appellees'  employes  were  con- 
ducting horses  for  market  along  the  highway  in  the  cus- 
tomary manner  used  by  horse  buyers,  when  some  of 

7.  them  became  frightened  at  the  street-car.     One  of 
them  came  in  contact  with  the  post,  either  with  his 

halter  rope,  or  his  body,  and  this  post,  being  ''rotten  clear 
through"  at  the  ground,  fell  because  of  such  condition,  and 
killed  the  horse.  This  pole  was  fourteen  inches  through  and 
twenty  feet  high.  The  broken  section  was  exhibited  to  the 
court.  We  think  the  evidence  clearly  sufficient  to  sustain  a 
verdict.    Appellant  certainly  owes  a  duty  to  travelers  on  a 
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highway  to  mamtain  i>06ts  which  will  not  fall  because 

8.    of  their  rotten  and  decayed  condition  if  there  is  a 

slight  impact  against  them  from  an  outside  force,  and 

the  evidence  shows  that  only  a  slight  impact  was  sufficient 

to  throw  down  this  post,  and  that  appellant  had  notice  of 

the  dangerous  character  of  posts  in  that  immediate  locality. 

No  error  appearing,  the  judgm^it  is  affirmed. 

NoiB.— Beported  in  08  N.  B.  78L  See,  also,  mid^  (1)  29  Cya 
678;  (2)  16  Cye.  864;  (3)  20  Gyc  419;  (4)  29  Gya  5/3;  31 
Cya  644;  (6)  36  Qya  1573;  (6)  36  Gyc.  1500,  1591;  (7)  36  Cye 
1596;  (8)  86  Cyc  1497.  As  to  the  doctrine  that  there  is  no  lia- 
bility for  negligeiice  where  there  Is  no  duty  or  privity,  see  100  Am. 
St  192.  As  to  the  duty  of  a  street  railway  company  to  maintain  Its 
tracks  so  as  not  to  imperil  life  and  property,  see  25  Am.  St  480l 


Metropolitan  Life  Insurance  Company  v.  Lyons. 

[No.  7,654.    Filed  May  31, 1912.] 

1.  Death. — PresumptUm  from  Ab$enoe. — Statutory  ProffMons.-- 
Scope.^The  provisions  of  §2747  Bums  1908,  |2232  R.  S.  1881, 
and  §2748  Burns  1908,  Acts  1883  p.  209,  whi<&  create  a  presump- 
tion of  death  from  one's  absence  from  his  usual  place  of  resi- 
dence for  the  space  of  five  years  relate  exclusively  to  tbe  settle- 
ment of  the  estates  of  absentees,    p.  537. 

2.  Death. — Presumption  from  Absence, — Common  Lsw  Rule. — ^At 
common  law  a  person  is  presumed  to  be  living  for  seven  years 
after  his  disappearance,  and  a  presumption  of  death  arises  <Hily 
from  an  unexplained  absence  for  that  length  of  time.    p.  538. 

3.  INSUBANCE. — Life  Insurance, — Presumption  of  Death. — Find- 
ings.— A  finding  for  plaintiff,  in  an  action  on  an  Insurance  policy, 
based  on  a  paragraph  of  complaint  counting  on  the  absence  of 
the  assured  from  his  usual  place  of  residmce  fior  the  iqpace  of  five 
years,  is  contrary  to  law.    p.  538. 

4.  Death. — Presumptions. — Burden. — ^Where  one  is  shown  to  have 
been  alive  at  a  certain  time,  the  presumption  of  Ute  continues 
nnd  the  burden  of  proving  that  he  is  dead  rests  on  the  party 
asserting  such  fact    p.  538. 

5.  Death. — Presumption  from  Absence. — Evidence. — ^Proof  of  ab- 
sence for  seven  years  will  not  alone  give  rise  to  the  presumption 
of  death,  but  in  addition  to  such  al>sence  it  must  be  shown  tliat 
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the  absent  person  left  for  a  temporary  purpose  and  has  not 
returned  and  that  those  most  likely  to  hear  from  him  have  re^ 
ceived  no  word  or  tidings  from  him;  and  where  the  absentee 
established  a  residence  abroad,  the  presumption  of  death  will  not 
arise  from  the  fact  that  his  family  and  friends  have  beard  noth- 
ing from  him  for  seven  years  unless  it  is  also  shown  that  due 
Inquiry  was  made  at  the  place  of  such  residence  and  that  no 
tidings  of  him  could  be  obtained,    p.  53a 

il  DEATu.^Praof  of  Death  as  a  Fact^^Bvidenoe^-^ufflciency.— 
Where  It  is  necessary  to  prove  the  Aeath  of  an  absentee  at  a 
particular  time  short  of  the  time  required  to  establish  the  pre- 
sumption of  death,  It  may  be  shown  by  direct  evidence  or  by 
proof  of  circumstances  from  which  snch  death  may  be  rightly 
and  reasonably  Inferred,  but  not  by  facts  and  circumstances  alone 
which  would  be  sufficient  mily  to  create  a  presumption  of  death 
after  the  lapse  of  seven  years,    p.  539, 

7.  INSUBANCE. — Life  Insurance. — Death  of  Assured.— Evidence. — 
Sufficiency. — ^Evldence^  in  an  action  on  a  life  policy,  showing  that 
the  Insured*  who  was  unmarried,  had  lived  with  his  sister  for 
about  three  years  and  that  shortly  after  taking  out  the  policy  in 
suit  for  her  benefit,  he  went  to  a  distant  dty  where  he  obtained 
employment,  that  the  sister  received  letters  from  him  regularly 
for  a  little  more  than  a  year,  after  which  she  received  no  fur- 
ther letters,  but  not  showing  anytbing  as  to  his  character, 
habits,  affections,  business  or  objects  in  life,  although  sufficient 
to  raise  the  presumption  of  death  after  a  lapse  of  seven  years, 
was  insufficient  to  warrant  the  court  in  finding  tbe  death  of  the 
inanred  as  a  fact  within  tiiat  period,    p.  541. 

&  Evidence. — Hearsay. — Declarations  of  Deceased  Persons. — Ad- 
missibility to  Prove  Pedigree. — ^Hearsay  evidence  is  admissible  to 
prove  pedigree  which  embraces  facts  as  to  birth,  marriage  and 
death,  and  the  date  when  the  events  happened,  as  well  as 
descent  and  relationship,  but  to  render  the  declarations  of  de- 
ceased persons  admissible  to  prove  sudi  facts  It  must  be  shown 
that  the  declarants  were  related  by  blood  or  marriage  to  the 
family  of  the  person  to  whom  the  dedaratlcHis  relate,    p.  543. 

0.  Death. — Evidence.-^Hearsay. — ^The  death  of  an  individual, 
though  disconnected  from  any  qnestioii  of  pedigree,  and  for  what- 
ever purpose  sought  to  be  established,  may  be  proved  by  hear- 
say, subject  to  the  same  restrictions  that  are  applicable  in  cases 
where  matters  of  pedigree  are  involved    p.  544 

10.  iyEMsn.—Eviaence.Sxtent  of  fiitle  Admitting  Hearsay,— The 
rule  as  to  the  admission  of  hearsay  efvldence  to  prove  the  death 
of  an  Individual  extends  oaly  to  the  general  reputation  in  the 
family  of  such  person  and  among  his  kindred,    p.  544. 
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11.  BnD«NCB.~Hearta]^.— <?fioiiii4  of  AdfnUHbUUy  to  Prove  Ped^ 
gree. — ^Hearsay  ef^idenee  cm  matters  of  pedigree  Is  admitted  to 
prove  remote  facts  in  family  liistory  on  tiie  ground  of  neceBsity. 
p.  544. 

12.  Death.— l?i;id6nce.—ir6arMy.-*i)eclaralto»  6y  One  tioi  Be- 
lated to  Fomitv.— In  an  action  on  a  life  policy,  testtmony  of  a 
witness  tbat  he  and  liis  deceased  brotlier  knew  the  insured  and 
that  the  brother  liad  told  witness  tliat  the  insured  was  drowned, 
was  inadmissible  because  it  did  not  appear  that  the  declarant 
was  a  member  of  tlie  insured's  fiamlly  or  that  be  was  related 
thereto  by  blood  or  marriage,  and  also  for  the  reason  that  the 
fact  of  the  insured's  death  was  not  one  of  such  remote  origin  as 
to  be  known  only  by  r^utatiom  and  family  tradition,    p.  545. 

la  TBiAL.— >Fiiidi«0r«.— /ncompelenf  Evidmce.-^ln  an  action  on  a 
life  poUcy,  where  the  only  e^rid^Me  (tf  the  death  of  the  insured 
consisted  of  testimony  that  a  deceased  person,  not  shown  to 
have  been  related  to  tiie  family  of  the  Insured  had  stated  tliat  the 
insured  was  drowned^  su<&  evideaoe^  althout^  incompetent,  was, 
in  the  absence  of  any  ot^ectlon  to  its  admissibility,  sufficient  to 
sustain  a  finding  that  the  insured  had  died.    p.  54& 

From  Superior  Court  of  Marion  County  (17,406) ;  dar- 
ence  E.  Weir,  Judge. 

Action  by  Catherine  liyons  against  the  Metropolitan  Life 
Insurance  Company.  From  a  judgment  for  plaintiff^  the 
defendant  appeala    Affirmed. 

W.  H.  H.  MiUer,  C.  C.  Shirley  and  Samuel  2>.  MiU^,  for 
appellant 

Tkomae  2>.  MeOee,  Edward  D.  Beardan  and  James  H, 
Drew,  for  appeXiee. 

Lajry,  J. — ^Appellee  reeoTored  a  judgment  on  a  policy  of 
insurance  isBoed  by  appellant  on  the  life  of  Michael  Bro- 
derick 

The  eomplaint  wis  in  two  pangrapbs,  and  the  only  sob- 
stantial  difference  between  them  ia  that  the  ftrst  paragraph 
avers  that  Michael  Broderick  died  on  or  about  July  1, 1903, 
while  the  second  paragraph  does  not  allege  the  death  of 

Broderick,  but  avers  that  ''on  or  about  the day  of 

August,  1901,  the  said  Broderick  left  Hie  dty  of  Indian- 
apolis and  went  to  the  city  of  St.  Louis  in  the  state  of  Mis- 
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souri;  that  on  or  about  the day  of  January,  1903, 

the  said  Broderiek  left  his  usual  place  of  residence  and  went 
to  parts  unknown  and  has  absented  himself  from  his  usual 
place  of  residence  ever  since  for  a  space  of  more  than  five 
years,  and  that  he  has  not  been  heard  of  or  seen  by  any 
one  since.'* 

The  only  error  assigned  is  the  action  of  the  trial  court  in 
overruling  appellant's  motion  for  a  new  trial;  and  the  only 
questions  presented  by  the  brief  of  appellant  are  that  the 
decision  of  the  court  is  not  sustained  by  sufficient  evidence, 
and  that  the  decision  of  the  court  is  contrary  to  law. 

To  sustain  the  first  paragraph  of  complaint  the  evidence 
must  prove  as  a  fact  that  the  assured  was  dead  before  the 
commencement  of  the  action ;  but  to  sustain  the  second  par- 
agraph it  was  not  necessary  to  prove  that  such  assured  was 
in  fact  dead.  Evidence  showing  that  the  assured  had  ab- 
sented himself  from  his  usual  place  of  residence  and  gone 
to  parts  unknown  for  a  period  of  five  years  would  be  suffi- 
cient to  sustain  the  allegations  of  the  second  paragraph, 
provided  the  facts  attending  such  disappearance  and  ab- 
sence were  such  as  to  give  rise  to  the  presumption  of  death 
as  provided  by  §§2747,  2748  Bums  1908,  §2232  R.  S.  1881, 
Acts  1883  p.  209. 

Even  though  it  be  conceded  that  the  evidence  is  sufficient 

to  sustain  every  material  allegation  of  the  second  paragraph 

of  complaint,  a  verdict  resting  on  that  paragraph 

1.  could  not  be  sustained,  for  the  reason  that  such  a 
verdict  is  contrary  to  law.  This  court  has  recently 
held  that  the  sections  of  statute  to  which  we  have  just  re- 
ferred relate  exclusively  to  the  settlement  of  the  estates  of 
absentees,  and  do  not  apply  to  a  case  such  as  the  one  we  are 
now  considering.  Connecticut  Mut,  Life  Ins,  Co.  v.  Kinff 
(1911),  47  Ind.  App.  687,  98  N.  E.  1046. 

At  common,  law  a  person  was  presumed  to  be  living  for 
seven  years  after  his  disappearance,  and  a  presumption  of 
death  arose  only  from  an  unexplained  absence  for  that 
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length  of  time.    It  was  held  in  the  case  just  cited  that 

2.  the  statutes  under  consideration  do  not  change  the 
common  law  in  this  regard,  except  in  so  far  as  the  set- 
tlement of  the  estates  of  such  absentees  is  concerned.  In  this 

case,  therefore,  proof  of  the  unexplained  absence  of 

3.  the  assured  for  five  years  would  not  be  suflScient  to 
authorize  a  presumption  of  death  under  the  statutes 

relied  on,  and  a  finding  in  favor  of  the  plaintiff  on  the  sec- 
ond paragraph  of  complaint  is  contrary  to  law. 

The  only  other  question  is  the  sufficiency  of  the  evidence 
to  sustain  the  decison  on  the  first  paragraph  of  complaint. 
If  the  evidence  is  sufficient  to  authorize  the  court  to  find  as 
a  fact  that  Michael  Broderick  was  dead  before  the  com- 
mencement of  the  action,  or  if  the  facts  proved  were  suffi- 
cient to  warrant  an  inference  of  such  fact,  then  the  decision 
can  be  sustained  on  this  paragraph. 

Where  a  person  is  shown  to  have  been  alive  at  a  particular 

time,  the  presumption  of  life  continues,  and  the  burden  of 

proving  that  he  is  dead  rests  on  the  party  asserting 

4.  such  fact.    If  the  person  alleged  to  be  dead  has  been 
absent  from  his  home  for  seven  years,  a  presumption 

of  death  may  arise,  but  proof  of  absence  alone  will  not  give 
rise  to  this  presumption.     If,  in  addition  to  the  ab- 

5.  sence  of  such  person  for  the  required  time,  it  is  shown 
that  he  left  for  a  temporary  purpose  of  business  or 

pleasure  and  that  he  had  not  returned,  and  that  those  most 
likely  to  hear  from  him  have  received  no  word  or  tidings 
from  him,  the  presumption  of  death  arises  after  an  absence 
of  seven  years.  Thomas  v.  Thomas  (1884),  16  Neb.  553,  20 
N.  W.  846;  Brown  v.  Jewett  (1846),  18  N.  H.  230. 

If  it  is  known,  however,  that  he  established  a  fixed  resi- 
dence abroad,  proof  that  his  family  and  friends  have  heard 
nothing  from  him  for  seven  years  will  not  be  sufficient  to 
establish  the  presumption  of  his  death.  In  addition  to  this 
fact,  it  must  be  shown  that  due  inquiry  was  made  at  the 
place  where  he  had  established  such  residence,  and  that  no 
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tidings  of  him  could  be  obtained.  Bailey  v.  Bailey  (1877), 
36  Mich.  181;  Wentworth  v.  Wentworth  (1880),  71  Me.  72. 

In  some  cases  it  becomes  material  to  prove  the  death  of 

such  aji  absentee  at  some  particular  time  within  the  seven 

years,  or  to  prove  the  fact  that  he  died  before  the 

6.  presumption  would  arise  from  absence.  In  such 
cases  it  is  necessary  to  prove  his  death  as  a  fact,  and 
when  this  can  not  be  done  by  direct  evidence  it  may  be 
shown  by  proof  of  circumstances  from  which  such  death 
may  be  rightly  and  reasonably  inferred.  A  court  or  jury- 
in  such  a  case  is  not  warranted  in  finding  death  as  a  fact 
from  facts  and  circumstances  in  evidence  which  would  be 
sufficient. only  to  create  a  presumption  of  death  after  the 
lapse  of  seven  years ;  but  additional  facts  and  circumstances 
may  be  shown  which  will  warrant  such  a  finding.  Some 
authorities  have  held  that  in  order  to  justify  a  finding  of 
the  death  of  an  absent  person  it  must  appear  that  when  last 
seen  or  heard  from  he  was  in  a  situation  of  particular  peril 
calculated  to  shorten  or  destroy  life. 

In  Eagle's  Case  (1856),  3  Abb.  Pr.  218,  it  was  said  that 
if  it  was  attempted  to  apply  the  presumption  short  of  seven 
years,  special  circumstances  would  necessarily  have  to  be 
proved ;  as  for  example,  that  at  last  accounts  the  person  was 
dangerously  ill  or  in  a  weak  state  of  health ;  was  exposed  to 
great  perils  of  disease  or  accident;  that  he  embarked  on  a 
vessel  which  has  not  since  been  heard  from,  though  the 
length  of  the  usual  voyage  has  long  since  elapsed.  In  all 
such  cases  the  circumstances  are  sufficient  to  warrant  the 
submission  of  the  question  of  the  fact  of  death  to  the  deter- 
mination of  the  court  or  jury  trying  such  issue. 

There  are  cases,  however,  which  hold  that  circumstances 
other  than  that  of  particular  peril  calculated  to  destroy  life 
may  be  sufficient  to  justify  the  inference  of  death.  Tisdale 
V.  Connecticut  Mut.  Life  Ins.  Co.  (1868),  26  Iowa  170,  96 
Am.  Dec.  136;  John  Hancock  Mut,  Life  Ins.  Co.  v.  Moore 
(1876),    34   Mich.    41;    Supreme    Tent,   etc.,  v.   Ethridge 
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(1909),  43  Ind.  App.  475,  87  N.  E.  1049;  Lancaster  v. 
Washington  Life  Ins.  Co.  (1876),  62  Mo,  121 ;  Fidelity  Mut, 
Life  Assn.  v.  Mettler  (1901),  185  U.  a  308, 22  Sup.  Ct.  662, 
46  L.  Ed.  922. 

The  ease  of  Tisddle  v.  Connecticut  Mut.  Life  Ins.  Co., 
supra,  is  a  leading  case  on  this  point  The  facts  in  that  case 
are  that  the  party  on  whose  life  the  policy  was  issued  was  a 
married  man  about  thirty  years  of  age,  of  exemplary  habits, 
excellent  character,  of  fair  business  prospects,  respectably 
connected,  and  of  the  most  happy  domestic  relations.  He 
had  the  fullest  confidence  of  his  friends  and  the  entire  affec- 
tions of  his  wife,  and  was  living  in  apparent  happiness,  with 
no  apparent  cause  of  discontent  with  his  conditions  which 
would  have  influenced  him  to  break  the  domestic  and  social 
ties  which  bound  him  so  pleasantly  to  his  home.  In  the  state- 
ment of  the  case  it  was  said:  '^Visiting  Chicago,  *  •  * 
upon  business,  he  was  last  seen  by  an  acquaintance  on  the 
comer  of  Lake  and  Clarke  streets  in  that  dty,  aboat  3 
o'clock  p.m.  of  that  day.  No  trace  of  him  was  afterward 
discovered,  though  his  friends  made  every  effort  to  find  him 
and  ascertain  the  cause  of  his  mysterious  disappearance.  A 
large  reward  was  offered  through  the  newspapers  for  infor- 
mation that  would  lead  to  his  discovery,  either  dead  or  in 
life.  The  detective  police  were  employed  to  search  for  him 
without  results.  No  tidings  have  been  received  of  him,  and 
not  the  faintest  trace  of  the  cause  or  manner  of  his  disap-  , 
pearance  has  been  discovered.  He  gave  no  intimation  to 
any  one  of  an  intention  to  absent  himself;  and  the  latest 
declaration  of  his  intentions  was  to  the  effect,  that  he  ex- 
pected to  leave  Chicago  the  day  of  his  disappearance  to 
join  his  wife  at  Dubuque.  He  owed  no  debts  amounting  to 
any  considerable  sum,  and  had  made  payment  of  some  small 
ones  about  the  day  of  his  disappearance.  His  valise,  con- 
taining clothing  and  other  articles  commonly  carried  by 
travelers,  was  found  at  his  hotel.  His  bill  there  was  un- 
paid."   It  was  held  by  the  Supreme  Court,  in  reversing  the 
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trial  oourt,  in  that  case  that  these  facts  were  sufficient  to 
warrant  an  inference  of  death.  The  court  said  in  part: 
''Any  facta  or  circumstances  relating  to  the  character,  hab- 
its, condition,  affections,  attachments,  prosperity  and  objects 
in  life,  which  usually  control  the  conduct  of  men,  and  are 
the  motives  of  their  actions,  are  competent  evidence  from 
which  may  be  inferred  the  death  of  one  absent  and  unheard 
from,  whatever  has  been  the  duration  of  such  absence.  A 
rule  excluding  such  evidence  would  ignore  the  motives  which 
prompt  human  actions,  and  forbid  inquiry  into  them  in 
order  to  explain  the  conduct  of  men.'' 

We  quite  agree  with  the  rule  of  law  announced  above, 
and  the  rule  has  been  adopted  by  this  court  and  applied  in 
the  case  of  Supreme  Tent,  etc.,  v.  Ethridge,  supra;  but  the 
rule  is  not  applicable  to  the  state  of  facts  disclosed  by  the 
evidence  in  this  case. 

Michael  Broderick,  the  assured  in  this  case,  was  an  un- 
married man  at  the  time  he  left  Indianapolis  in  the  spring 
or  early  summer  of  1901.    Prior  to  that  time  he  had 

7.  been  living  with  a  nuirried  sister,  Mrs.  Catherine 
Lyons,  in  the  city  of  Indianapolis  for  about  three 
years,  and  had  taken  out  the  insurance  policy  in  suit,  in 
which  she  was  named  as  beneficiary,  about  three  months 
before  he  left.  Mrs.  Lyons  paid  the  premiums  until  the 
commencement  of  this  action.  He  left  Indianapolis  to  go 
to  St.  Louis  to  work,  because  he  believed  that  he  could  get 
better  wages  there.  The  evidence  does  not  show  that  he 
ever  intended  to  return  to  Indianapolis  to  reside.  He  ob- 
tained employment  in  St.  Louis,  and  his  sister  in  Indian- 
apolis received  letters  from  him  regularly  in  response  to 
those  written  by  her  until  the  fall  of  1902,  after  which  she 
received  no  further  letters  from  him,  and  letters  mailed  to 
him  at  his  former  address  were  returned  undelivered.  In 
June  or  July  of  1902  he  came  back  to  Indianapolis  to  see  a 
sister,  who  had  recently  come  over  from  Ireland.  He  stayed 
a  few  days  on  a  visit,  and  then  returned  to  St.  Louis,  after 
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which  Mrs.  Lyons  received  one  letter  and  one  postal  card 
from  him.  His  mother  came  over  from  Ireland  in  1903.  and 
went  to  the  home  of  her  daughter  in  Indianapolis,  but  she 
never  saw  her  son  Michael  nor  heard  from  him  after  she 
reached  this  country.  Michael  Broderick  had  two  brothers 
and  two  sisters  beside  Mrs.  Lyons,  but  it  is  not  shown  that 
any  of  his  relatives  received  any  letters  from  him  except 
his  mother  and  Mrs.  Lyons.  His  mother  testified  that  i^e 
received  a  letter  from  him  the  spring  before  she  left  Ire- 
land, informing  her  that  he  was  making  money,  and  offering 
to  send  her  money  to  pay  her  way  over.  This  he  never  did, 
and  it  is  not  shown  that  he  was  contributing  anything  to  the 
support  of  any  relative.  In  1905  Mrs.  Lyons  heard  that  her 
brother  Michael  was  dead,  and  she  went  to  St.  Louis  in  that 
year  and  made  an  extended  investigation,  but  was  unable  to 
learn  anything  of  his  whereabouts. 

While  the  facts  shown  in  this  case  would  be  sufficient, 
after  a  lapse  of  seven  years,  to  raise  the  presumption  of 
death,  there  are  no  special  circumstances  from  which,  death 
may  be  inferred  as  a  fact  within  the  doctrine  of  the  case  of 
Tisdale  v.  Connecticut  Mut,  Life  Ins,  Co.,  supra.  In  this 
case  the  assured  was  not  temporarily  away  from  his  family 
on  business  or  pleasure  at  the  time  they  lost  trace  of  him, 
but  he  had  been  employed  in  St.  Louis  for  eighteen  months 
from  that  time.  It  was  not  shown  that  he  had  expressed 
any  immediate  intention  of  returning  to  Indianapolis,  or 
that  there  was  anything  sudden  or  mysterious  in  his  disap- 
pearance. On  ceasing  to  hear  from  him,  no  immediate 
search  was  made  to  ascertain  his  whereabouts,  the  only  ef- 
fort to  find  him  being  made  two  or  three  years  later.  Noth- 
ing is  shown  as  to  his  character,  his  habits,  his  affections, 
his  attachments  or  his  business  and  objects  in  life.  We 
think  that  the  evidence  on  this  branch  of  the  case  is  not 
sufficient  to  warrant  the  court  in  finding  the  death  of  the 
assured  as  a  fact. 

It  is  claimed  by  appellee  that  there  is  some  direct  evi- 
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deuce  of  the  death  of  Michael  Broderick.  We  are  referred 
to  the  testimony  of  Jeremiah  Sullivan,  who  testifies  that  he 
knew  Michael  Broderick;  that  his  brother  Pat  Sullivan  was 
in  St.  Louis,  and  knew  Broderick  while  there;  that  this 
brother  was  at  Indianapolis  on  a  visit  in  1902,  and  told  the 
witness  that  Broderick  was  drowned  in  St.  Louis.  Witness 
did  not  ask  when  or  how  Broderick  was  drowned,  and  his 
brother  did  not  give  him  any  of  the  details  of  his  death  and 
did  not  tell  him  how  he  obtained  the  information.  This 
brother  came  back  to  Indianapolis  and  died  about  a  year 
later.  If  this  evidence  is  competent,  it  tends  to  establish  the 
death  of  Broderick  prior  to  1902. 

The  evidence  of  Jeremiah  Sullivan  as  to  the  facts  stated 

to  him  by  his  brother  is  hearsay,  and  is  incompetent,  unless 

it  falls  within  some  of  the  exceptions  to  the  rule  excluding 

hearsay  evidence.    Hearsay  evidence  is  admissible  to 

8.  prove  pedigree,  and  this  embraces  not  only  descent 
and  relationship,  but  also  facts  as  to  birth,  marriage 
and  death,  and  the  date  when  the  events  happened.  These 
facts  may  be  proved  by  the  declarations  of  deceased  persons, 
who  are  shown  to  have  been  related  by  blood  or  marriage  to 
the  family  of  the  person  to  whom  the  declarations  relate. 
Such  evidence  is  admitted  on  the  ground  that  the  reputa- 
tion in  the  family  as  to  such  a  fact,  being  a  part  of  the 
family  history,  is  admissible. 

In  some  jurisdictions  the  rule  is  that  hearsay  evidence  on 
questions  of  pedigree  is  admissible  only  in  cases  where  some 
matter  of  pedigree  is  the  direct  subject  of  the  suit ;  but  in 
this  State  and  in  many  other  states  it  has  been  held  that 
such  declarations  as  to  facts  of  family  history  are  admis- 
sible, not  only  in  litigation  where  the  issue  on  which  the 
evidence  is  offered  directly  involves  a  question  of  descent 
as  pedigree,  but  also  in  cases  where  the  question  of  pedigree 
is  not  directly  involved.  Collins  v.  Orantham  (1859),  12 
Ind.  440;  1  Elliott,  Evidence  §370  and  cases  cited. 

The  weight  of  authority  in  this  country  seems  to  establish 
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the  rule  that  the  death  of  an  individual,  though  discon- 
nected from  any  question  of  pedigree  and  for  what- 
9.    ever  purpose  sought  to  be  established,  may  be  proved 
by  hearsay,  subject  to  the  same  restrictions  that  are 
applicable  in  cases  where  matters  of  pedigree  are  involved. 
In  order  to  render  the  declarations  of  a  deceased  person 
competent  as  to  the  death  of  an  individual,  it  must  appear 
that  the  declarant  was  a  member  of  the  family  of  the  per- 
son whose  death  is  the  subject  of  inquiry,  or  that  he  was 
related  to  such  family  by  blood  or  marriage.    Accordingly 
it  has  been  held  that  common  reputation  in  the  family  of  a 
person  alleged  to  be  dead  is  competent  evidence  of  the  death 
of  such  person,  as  well  as  of  the  time  when  such  death 
occurred.    Morrill  v.  Foster  (1856),  33  N.  H.  379 ;  American 
Life,  etc.,  Co.  v.  Bosenagle  (1875),  77  Pa.  St.  507;  Mason 
V.  Fuller  (1872),  45  Vt.  29. 
The  rule  as  to  the  admission  of  hearsay  evidence  to  prove 
the  death  of  an  individual  extends  only  to  the  gen- 

10.  eral  reputation  in  the  family  of  such  person  and 
among  his  kindred.     Anderson  v.  Parker  (1856),  6 

Cal.  197;  Dupont  v.  Davis  (1872),  30  Wis.  170. 

In  one  case  the  rule  was  relaxed  when  it  appeared  that 
the  deceased  had  no  known  kindred.  In  that  case,  reputa- 
tion among  the  acquaintances  of  the  person  alleged  to  be 
dead  was  admitted.  Ringhot^e  v.  Keever  (1869),  49 
n.  470. 

The  declarations  of  persons  not  members  of  the  family  of 
the  person  whose  death  is  the  subject  of  inquiry  are  not 
competent  to  prove  the  death  of  such  person.  Jackson  v. 
Browner  (1820),  18  Johns.  37;  Dudley  v.  Orayson  (1827), 
6  Monroe  (Ky.)  259;  Wilson  v.  Brownlee,  Homer  &  Go. 
(1867),  24  Ark.  586,  91  Am.  Dec.  523. 

Hearsay  evidence  on  matters  of  pedigree  is  ad- 

11.  mitted  to  prove  remote  facts  in  family  history,  on 
the  ground  of  necessity.     1  Elliott,  Evidence  §362 

and  cases  cited. 
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When  an  occurrence  has  taken  place  in  a  family,  such  as 
&  marriage,  a  birth,  a  death,  or  any  other  fact  in  reference 
to  lineage  or  pedigree,  and  when  members  of  the  family 
afterwards  speak  of  such  facts  and  make  declarations  in 
reference  thereto,  such  declarations  so  made  are  admissible 
after  the  death  of  the  person  making  them  to  prove  such 
facts.  Such  evidence  generally  pertains  to  remote  facts 
which  cannot  be  proved  by  living  witnesses,  and  tends  to 
prove  tho  tradition  and  history  of  the  family  as  to  such 
fact& 

The  testimony  of  th«  witness  Jeremiah  SuUivan,  as  to  the 

declaration  of  his  brother,  does  not  fall  within  the  rule 

which  permits  hearsay  evidence  as  to  pedigree,  for 

12.  two  reasons:  The  first  reason  is  that  it  does  not  ap- 
pear that  the  declarant  was  a  member  of  the  family 
of  Michael  Broderick,  concerning  whose  death  the  declara- 
tion was  made,  or  that  he  was  related  to  the  family  either 
by  blood  or  marriage. 

The  second  reason  is  that  the  fact  concerning  which  the 
declaration  was  made  was  not  one  of  remote  origin  and 
which  was  known  only  by  reputation  and  family  tradition. 
If  Michael  Broderick  was  dead,  his  death  occurred  so  re- 
cently that  all  of  the  facts  and  circumstances  tending  to 
establish  it  were  known  to  the  members  of  his  family  who 
were  living  and  who  testified  at  the  trial  of  this  case.  Under 
sraeh  a  state  of  circumstances  it  has  been  held  that  it  is  not 
competent  to  prove  a  general  reputation  or  belief  in  a  family 
that  one  of  its  members  is  dead.  Vaught  v.  Williams 
(1887),  46  Hun  638;  Fidelity  Mut  Life  Assn.  v.  Mettler, 
supra. 

In  the  case  last  cited  it  was  held  that  proof  that  there  was 
a  gcDeral  belief  and  repute  in  the  family  of  the  assured  to 
the  ettect  that  he  was  dead  was  not  competent  to  establish 
the  fact  of  his  death.  Speaking  on  the  subject  the  court 
said:  **But  we  do  not  think  the  evidence  was  competent  to 
Voii.  50—35 
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establish  the  fact  of  death,  under  the  circumstances  of  the 
case.  To  illustrate:  in  Scott  v.  Bailiff e  [1831],  5  Pet.  •SI, 
[8  L.  Ed.  54],  it  was  held  that  the  testimony  of  a  witness 
that  'she  waa  told  that  Mr.  Madison  was  dead,'  was  admis- 
sible; and  in  Secrist  v.  Green  [1865],  3  Wall.  744,  751, 
[  18  L.  Ed.  153],  it  was  said  *it  is  competent  to  prove  death 
and  heirship  by  reputation. '  But  these  and  similar  rulings 
and  expressions  in  other  cases  must  be  taken  in  connection 
with  the  particular  facts  and  circumstances.  In  this  case 
no  question  of  pedigree;  of  birth,  marriage,  or  death  as 
bearing  on  legitimacy,  descent,  or  relationship;  of  ancient 
rights;  of  past  events  prior  to  controversy,  was  involved; 
nor  was  th^re  any  pretence  that  this  was  evidence  of  tradi- 
tion, or  historical  fact,  or  general  reputation  in  the  com- 
munity participated  in  by  the  family.  If  evidence  of  death 
it. would  be  evidence  of  the  particular  fact  on  which  re- 
covery was  sought,  and  inadmissible  as  such. -' 

The  testimony  of  Jeremiah  Sullivan,  as  to  what  his 
brother  told  him  in  reference  to  the  death  of  assured,  is 
hearsay,  and  does  not  fall  within  any  of  the  recognized 
exceptions  to  the  rule  excluding  such  evidence. 

If  a  proper  objection  had  been  made  seasonably,  this  testi- 
mony should  have  been  excluded;  but  this  question  is  not 
saved  or  presented  on  this  appeal.    The  record  shows 

13.  that  this  testimony  was  admitted  without  objection, 
and  the  question  now  arises  as  to  whether  or  not 
hearsay  evidence,  which,  on  proper  objection,  should  have 
been  excluded,  will  be  held  sufiScient  to  sustain  a  verdict  or 
decision  which  is  otherwise  unsupported  by  evidence.  If 
the  evidence  of  Jeremiah  Sullivan  as  to  the  statement  of  his 
brother  tends  to  prove  that  Broderick  died  prior  to  the  year 
1902,  then  the  weight  of  such  evidence  was  for  the  court 
trying  the  issue  of  fact,  and  a  finding  of  such  death,  based 
on  such  testimony,  cannot  be  disturbed  on  appeal;  but  if 
such  hearsay  evidence  is  entirely  without  probative  force,  a 
verdict  resting  thereon  cannot  be  upheld. 
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On  the  question  just  stated  there  is  a  conflict  of  authority 
in  this  country.  The  weight  of  authority  seems  to  establish 
the  rule  that  verdicts  resulting  from  hearsay  testimony  may 
be  sustained,  where  that  evidence  is  permitted  to  go  to  the 
jmy  without  objection.  Its  probative  force  under  such  cir- 
cumstances being  for  the  court  or  jury  trying  the  issue  of 
fact.  Sheibley  v.  Nelson  (1909),  84  Neb.  393,  121  N.  W. 
458;  Damon  v.  Carrol  (1895),  163  Mass.  404,  40  N.  E.  185; 
State,  ex  rel,  v.  Cranney  (1902),  30  Wash.  594,  71  Pac.  50; 
Goodall  V.  Norton  (1902),  88  Minn.  1,  92  N.  W.  445;  Meyer 
V.  Christopher  (1903),  176  Mo.  580,  75  S.  W.  750;  Struth  v. 
Decker  (1905),  100  Md.  368,  59  AtL  727;  Metz  v.  Chicago, 
etc.,  B.  Co.  (1911),  88  Neb.  459,  129  N.  W.  994;  Kimmerle 
V.  Farr  (1911),  189  Fed.  295,  111  C.  C.  A.  27;  Schlemmer 
V.  Buffalo,  etc.,  B.  Co.  (1907),  205  U.  S.  1,  27  Sup.  Ct.  407, 
51  L.  Ed.  681. 

On  the  other  hand,  a  number  of  courts  adhere  to  the  rule 
that  ordinary  hearsay  testimony  is  not  only  inadmissible, 
but  wholly  without  probative  value,  and  its  introduction 
without  objection  does  not  give  it  any  weight  or  force  what- 
ever in  establishing  a  fact.  Eastlich  v.  Southern  B.  Co. 
(1902),  116  Ga.  48,  42  S.  E.  499;  State  Bank  v.  Wooddy 
(1850),  10  Ark.  638;  Lehman  v.  Frank  (1897),  46  N.  Y. 
Supp.  761,  19  App.  Div.  442. 

The  precise  question  here  under  consideration  has  never 
been  passed  on  by  either  the  Supreme  or  Appellate  Courts 
of  this  State,  but  both  courts  frequently  have  held  that 
secondary  evidence,  when  admitted  without  objection,  is 
sufi&cient  to  sustain  a  verdict.  Stockwell  v.  State,  ex  rel. 
(1885),  101  Ind.  1;  Littler  v.  Bohinson  (1906),  38  Ind. 
App.  104,  77  N.  E.  1U5;  Moore  v.  Huhbard  (1896),  15  Ind. 
App.  84,  42  N.  E.  962;  Hommell  v.  Gamewell  (1838),  5 
Blackf.  5;  Schenck  v.  Butsch  (1869),  32  Ind.  338. 

In  the  case  of  Stockwell  v.  State,  ex  rel.,  supra,  the  court 
said:  ''It  is  next  contended  that  the  judgment  should  be 
reversed  because  the  evidence  does  not  show  title  in  Har- 
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grove  at  the  time  he  made  the  mortgage,  and  it  is  asked, 
with  some  emphasis,  whether  this  court  will  hold,  that  title 
to  real  estate  may  be  established  by  the  affidavit  of  a  party 
claiming  to  own  it.  To  that  inquiry  we  very  readily  answer, 
no,  if  any  objection  be  made  to  such  evidence.  But  if  the 
parties  will  agree  to  waive  the  production  of  the  proper 
evidence,  and  agree  that  such  evidence  shall  take  its  place 
as  competent  evidence,  then  we  know  of  no  reason  why  the 
appellate  courts  should  interfere  and  overthrow  judgments 
and  involve  increased  costs  to  the  parties  and  to  the  public, 
because  on  such  agreement  the  best  evidence  was  not  brought 
forward." 

''Parties  have  an  undoubted  right  to  try  their  case  on. 
illegal  evidence,  if  they  so  desire ;  and  if  illegal  evidence  is 
admitted  without  objection,  it  is  the  right  and  duty  of  the 
jury  to  give  it  such  consideration  as  it  would  be  entitled  to 
if  legal  evidence."  Birmingham  R.,  etc.,  Co.  v.  WUdman 
(1898),  119  Ala.  547,  24  South.  548. 

If  a  party  desires  to  make  an  objection  of  any  kind  to 
the  admissibility  of  evidence,  he  should  do  so  at  the  proper 
time.  If  the  evidence  is  excluded,  the  party  offering  it  may- 
be able  to  supply  the  defect  by  other  proof.  It  is  not  un- 
common for  testimony  to  be  given  which  is  not,  in  its  nature, 
strictly  competent  on  matters  about  which  both  parties  re- 
alize there  is  no  dispute.  Such  evidence  is  taken  because 
the  adverse  party  makes  no  objection,  and  there  is  no  ques- 
tion as  to  the  fact  it  tends  to  prove.  He  cannot  after  ver- 
dict obtain  a  new  trial  on  the  ground  that  the  fact  was  not 
proved,  because  the  evidence  received  in  support  of  it  was 
incompetent  and  should  have  been  rejected  on  proper  ob- 
jection. The  same  rule  holds  good  where  incompetent  or 
illegal  evidence  is  admitted  without  objection  to  prove  a 
fact  in  dispute.  The  party  against  whom  such  evidence  is 
introduced  may  not  take  his  chance  of  obtaining  a  favorable 
verdict  at  the  hands  of  a  jury  on  the  evidence  so  admitted, 
and  then,  after  an  adverse  verdict,  obtain  a  new  trial  on  the 


MAY  TERM,  1912.  649 

Atlas  Engine  Works  v.  First  Nat  Bank— ^  Ind.  App.  649. 

ground  that  the  verdict  does  not  rest  on  any  competent 
evidence. 

The  evidence  of  the  witness  Jeremiah  Sullivan,  although 
incompetent,  tended  to  prove  that  the  assured  died  prior  to 
the  year  1902.  We  cannot  say,  therefore,  that  the  decision 
of  the  court  is  not  sustained  by  sufBcient  evidence. 

The  court  did  not  err  in  overruling  appellant's  motion 
for  a  new  trial. 

Judgment  affirmed. 

NoTB.— Reported  in  d8  N.  E.  S24.  See,  also,  under  (1)  18  Cye 
299;  1013  Cyc.  Ann.  1584;  (2)  13  Cyc.  298;  (4)  13  Cyc.  296;  (5) 
13  Cyc.  300,  301,  305;  (6)  13  Cyc.  303,  307;  (7)  13  Cyc.  305,  307; 
25  Cya  945;  <8)  16  Cyc.  1223, 1229;  (9)  13  Cyc.  306;  (11)  16  Cyc. 
1224;  (12)  13  Cyc.  306.  As  to  the  presumption  of  death  generally 
and  the  burden  of  proof  in  rebuttal,  see  104  Am.  St.  198.  As  to 
the  facts  which  must  be  shown  In  connection  with  absence  to 
establish  a  presumption  of  death,  see  7  Ann.  Cas.  573 ;  14  Ann.  Cas. 
242. 


Atlas  Engine  Works  et  al.  v.  First  National 

Bank  of  Seymour, 

[No.  7,556.    Filed  March  13,  1912.    Rehearing  denied  May  31, 1912.] 

L  Compositions  With  Creditobs. — Pleading, — Answer. — Presump- 
tion as  to  Signiny  Agreement — In  an  action  on  a  promissory  note, 
where  an  answer  was  based  on  an  alleged  written  composition 
agreement  with  defendant's  creditors,  but  failed  to  aver  that 
plaintiff  signed  such  agreement,  the  presnmpticm  Is  that  plaintiff 
did  not  do  so.    p.  552. 

2.  CoMPOsmoNs  With  CREDrroBS. — Form, — Requisites, — A  composi- 
tion agreement  is  not  required  to  be  in  writing,    p.  552. 

3.  CouposrrioNs  With  Cbei'Itobs. — Written  Agreement, — Effect  as 
to  Creditor  A'o^  Sioning, — Where  a  written  comijosition  agree- 
ment is  not  signed  by  one  of  the  creditors,  it  may  still  be  binding 
upon  him  if  he  either  directly  or  indirectly  agreed  with  the  other 
creditors  that  be  would  settle  his  claims  against  their  common 
debtor  on  the  terms  and  under  the  conditions  thereof,    p.  552. 

4.  CoMFosmoNs  With  Cbeditobs. — Secret  Preferences, — Effect, — 
Where  a  creditor,  who  has  not  signed  a  composition  agreement, 
agreed  to  settle  with  the  debtor  upon  the  terms  and  conditions 
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thereof,  and  the  creditors  signing  the  agreement  are  thereby 
Induced  to  make  a  settlement  on  its  terms  in  the  belief  that  he 
is  settling  on  the  same  terms,  any  secret  arrangement  with  the 
debtor  whereby  he  is  to  obtain  an  advantage  over  the  other 
creditors  is  such  fraud  as  vitiates  the  whole  agreement;  but 
where  he  has  in  no  way  agreed  to  abide  by  the  terms  of  such 
agreement,  he  may  proceed  to  settle  his  claim  in  his  own  way 
and  is  permitted  to  retain  any  advantage  he  may  obtain  thereby, 
p.  553. 

5.  CoMPOBiTioNs  WrrH  Greditobs. — Agreement, — Consideration, — 
The  consideration  on  which  a  composition  agreement  rests  con- 
sists of  the  mutual  promises  between  the  creditors  themselves, 
whereby  they  each  agree  for  the  benefit  of  all  to  forego  some 
right  which  they  might  enforce  against  their  common  debtor, 
p.  553. 

0.  CoMPosmoNS  WriH  Cbediiors. — Parol  Agreement, — Pleading,-^ 
Answer, — Counterclaim, — Sufficiency. — In  an  action  on  a  prom- 
issory note,  where  defendants  contended  that  it  was  void  as 
being  a  secret  preference  over  other  creditors  under  a  written 
composition  agreement,  a  paragraph  of  answer  and  a  counter- 
claim alleging  that  plaintiff  was  requested  to  grant  defendant 
an  extension  of  time  and  accept  notes  for  defendant's  indebted- 
ness under  and  in  accordance  with  snch  agreement,  and  that 
plaintiff  refused  to  do  so  without  having  and  receiving  an  ad- 
vantage over  such  other  creditors,  but  which  failed  to  allege  that 
plaintiff  had  signed  such  agreement,  were  each  insufficient  to 
show  that  plaintiff  had  entered  into  the  composition  agreement 
by  parol,  in  the  at>sence  of  averments  that  the  settlement  with 
any  other  creditor  depended  upon  or  was  made  on  the  faith  of 
the  settlement  with  plaintiff  or  that  any  of  the  other  crediUnrs 
were  influenced  thereby,    p.  554. 

From  Superior  Court  of  Marion  County  (78,355) ;  James 
M,  Leathers,  Judge. 

Action  by  the  First  National  Bank  of  Seymour,  Indiana, 
against  the  Atlas  Engine  Works  and  another.  From  a 
judgment  for  plaintiflf,  the  defendants  appeal.    Affirmed. 

Newman  Northrop^  Levinson  &  Becker,  Chester  E.  Cleve- 
land and  Edmund  B,  Walker,  for  appellants. 
Charles  F,  Remy  and  James  M.  Berryhill,  for  appellee. 

Laky,  J. — This  appeal  is  prosecuted  from  a  judgment 
rendered  in  favor  of  appellee  on  a  note  alleged  to  have  been 
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executed  by  appellants.  The  complaint  was  in  two  para- 
graphs, the  first  charging  that  appellants  jointly  executed 
the  note  and  the  second  alleging  that  it  was  executed  by  the 
Atlas  Engine  Works  as  principal  and  Hugh  H.  Hanna  as 
surety.  No  question  is  raised  as  to  the  sufficiency  of  the 
complaint.  The  defendants  filed  a  joint  and  several  an- 
swer, to  which  a  demurrer  was  sustained,  and  the  Atlas 
Engine 'Works  filed  a  counterclaim,  to  which  a  demurrer 
was  also  sustained.  The  defendants  refused  to  amend  or 
plead  further,  and  judgment  was  rendered  for  plaintiflE. 
The  errors  assigned  and  relied  on  call  in  question  the  cor- 
rectness of  the  ruling  of  the  trial  court  in  sustaining  the 
demurrers  to  these  pleadings. 

Appellants  claim  that  the  facts  stated  in  their  answer 
show  that  the  note  sued  on  is  void,  for  the  reason  that  it  was 
executed  in  pursuance  of  a  composition  agreement  entered 
into  between  the  Atlas  Engine  Works  and  its  creditors,  of 
which  the  appellee  was  one,  and  that  as  a  condition  to  enter- 
ing into  such  agreement,  appellee  required  of  the  debtor, 
and  the  debtor  gave  to  appellee,  a  secret  preference  and 
advantage  over  the  other  creditors  of  said  Atlas  Engine 
Works,  who  were  parties  to  such  agreement,  and  who  had 
no  knowledge  of  the  secret  advantage  obtained  by  appellee. 

From  the  averments  of  the  answer  it  appears  that  in  the 
year  1907  the  Atlas  Engine  Works  was  a  manufacturing 
corporation,  having  an  extensive  business,  and  that  it  had 
become  largely  indebted  to  numerous  persons  and  corpora^ 
tions,  in  the  aggregate  amount  of  more  than  $2,000,000,  a 
large  part  of  which  was  due,  and  that  for  want  of  available 
funds  it  was  unable  to  meet  or  pay  said  indebtedness  as  it 
matured,  and  that  if  its  creditors  had  insisted  on  the  pay- 
ment of  their  debts  as  they  severally  became  due  it  would 
have  been  forced  into  bankruptcy  or  into  the  hands  of  a 
receiver,  and  its  property  would  have  been  sacrificed  and 
the  creditors  would  have  received  much  less  than  the  face 
of  their  several  claims. 
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It  is  further  averred  that  the  Atlas  Engine  Works  opened 
negotiations  with  its  creditors  with  a  view  to  obtaining  the 
necessary  extension  of  time,  and  that  a  certain  composition 
agreement  was  entered  into  with  substantially  all  of  its 
creditors,  whereby  it  was  agreed  that  its  indebtedness  should 
be  extended  and  come  due  in  five  instalments,  as  therein 
specified ;  that  notes  of  the  Atlas  Engine  Works  were  to  be 
executed  for  said  instalments,  falling  due  six,  nine,  twelve, 
eighteen  and  twenty-four  months  after  date,  respectively, 
which  the  creditors  were  to  accept,  and  cancel  and  surrender 
the  indebtedness  due  to  them  respectively  and  the  evidence 
thereof. 

This  agreement  is  in  writing,  and  is  filed  as  an  exhibit  to 
the  answer,  but  it  is  not  averred  that  appellee  signed  it.  An 
(examination  of  the  contract  shows  that  it  purports  to  be  en- 
tered into  by  those  who  sign  it.  Following  the  introductory 
part  of  the  agreement,  this  statement  occurs:  **Now,  there- 
lore,  the  undersigned  firms,  individuals  and  corporations 
hereby  covenant  and  agree  with  each  other  as  follows,  viz:'' 
after  which  follow  the  various  provisions  of  the  agree- 

1.  ment.    As  it  is  not  averred  that  appellee  signed  this 
written  agreement,  the  presumption  is  that  it  did  not 

do  so.  It  cannot  be  said  that  appellee  would  be  bound  by 
this  agreement,  or  that  it  would  be  a  party  to  the  composi- 
tion, unless  it  appears  from  the  other  averments  of  the 
answer  that  it  agreed  with  the  other  creditors  of  the  Atlas 
Engine  Works  to  be  bound  by  its  terms.    A  composi- 

2.  tion  agreement  is  not  required  to  be  in  writing,  and 
such  an  agreement,  though  resting  in  parol,  is  valid. 

Chemical  Nat.  Bank  v.  Kohner    (1881),   85   N.   Y.   189; 
Browne  v.  Stackpole  (1838),  9  N.  H.  478;  Mellen  v.  Gold- 
smith (1879),  47  Wis.  573,  3  N.  W.  5:^2,  32  Am.  Eep.  781. 
Even  though  the  written  contract  was  not  signed  by 

3.  appellee  bank,  it  might  become  binding  upon  it  if  it 
agreed,  either  directly  or  indirectly,  with  the  other 
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creditors  that  it  would  settle  its  claim  against  their  common 

debtor  on  the  terms  and  under  the  conditions  of  the  written 

agreement.    If  appellee  did  so  agree  with  the  other 

4.  creditors,  and  they  were  thereby  induced  to  make  a 
settlement  on  the  terms  of  the  written  contract,  be- 
lieving that  appellee  was  settling  on  the  same  terms,  and  if 
appellee  had  made  a  secret  arrangement  with  the  debtor, 
whereby  he  obtained  an  advantage  over  the  other  creditors, 
this  would  be  such  a  fraud  as  woidd  vitiate  the  whole  agree- 
ment. The  notes  given  to  consummate  the  agreement  would 
be  void,  and  the  debtor  would  be  in  a  position  to  make  the 
defense  on  the  ground  of  fraud,  it  being  held  in  such  a  case 
that  he  is  not  in  pari  delicto.  Shinkle  v.  Shearman  (1893), 
7  Ind.  App.  399,  34  N.  E.  838  ,•  Morrison,  Plummer  cfe  Co.  v. 
ScUesinger  (1894),  10  Ind.  App.  665,  38  N.  E.  493;McFar' 
land  V.  Oarher  (1858),  10  Ind.  151.  The  debtor  may  also, 
under  such  circumstances,  recover  any  money  or  other  thing 
of  value  given  as  such  preference.  Brown  &  Franklin  v. 
EveHtt  Ridley  Ragan  Co.  (1900),  111  Ga.  404,  36  S.  E.  813; 
Bean  v.  Brookmire  &  Rankin  (1873),  2  Dillon  108,  Fed. 
Cas.  No.  1170;  Crossley  v.  Moore  (1878),  40  N.  J.  L.  27. 

On  the  other  hand,  an  agreement  for  composition  may  be 
entered  into  by  a  part  of  the  creditors  of  an  insolvent  debtor, 
and  in  such  a  case  it  will  be  binding  on  those  only  who  enter 
into  it.  In  such  a  case  the  creditors  who  do  not  enter  into 
the  agreement  may  proceed  to  collect  or  to  settle  their  claims 
in  their  own  way.  If  such  a  creditor  makes  a  better  settle- 
ment than  those  who  agree  to  the  composition,  or  obtains 
any  other  advantage,  he  will  be  permitted  to  retain  it.  It 
could  not  be  said  that  any  creditor  had  been  induced  to 
make  a  settlement  on  any  promise  or  agreement  of  another 
creditor  who  did  enter  into  the  agreement.  The  considera- 
tion on  which  a  composition  agreement  rests  does  not 

5.  pass  between  the  creditor  and  the  common  debtor. 
The  consideration  which  upholds  such  agreements  is 
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the  mutual  promises  between  the  creditors  themselves,  where- 
by they  each  agree  for  the  benefit  of  all  to  forego  some  right 
which  they  might  enforce  against  their  common  debtor. 

Counsel  for  appellant  insist  that  the  facts  pleaded  in 

both  the  answer  and  the  counterclaim  are  sufficient  to  show 

•that  appellee  entered  into  the  composition  agreement 

6.  by  parol.  The  facts  alleged  in  these  pleadings  and 
relied  on  by  appellants  to  show  such  parol  agreement 
are  as  follows :  The  First  National  Bank  of  Seymour,  Indi- 
ana, was  requested  to  grant  it  an  extension  in  the  same 
manner  as  its  other  creditors,  and  to  come  in  under  said 
extension  agreement  and  accept  notes  for  its  indebtedness 
under  and  in  accordance  with  said  extension  agreement,  but 
said  First  National  Bank  of  Seymour  refused  to  give  to  said 
Atlas  Engine  Works  an  extension,  and  to  come  in  under  said 
extension  agreement  upon  an  equality  with  and  on  the  same 
terms  as  the  other  creditors,  but  insisted  on  having  and  re- 
ceiving an  advantage  over  the  other  creditors  before  it 
would  accept  and  come  in  imder  said  extension  agreement. 

It  appears  from  these  averments  that  the  agreement  which 
appellee  entered  into  was  made  solely  with  the  debtor.  It 
docs  not  appear  that  it  was  based  on  any  agreement  made 
or  understanding  had  between  appellee  and  any  other  cred- 
itor, or  that  the  settlement  with  any  other  creditor  de- 
pended upon  or  was  made  on  the  faith  of  the  settlement  with 
appellee.  It  is  not  even  shown  by  any  averment  that  any 
of  the  other  creditors  of  the  Atlas  Engine  Works  had  any 
knowledge  of  the  existence  of  the  claim  of  appellee,  or  of  the 
settlement  made  with  it,  or  that  any  of  such  creditors  were 
influenced  by  such  settlement,  and  induced  to  make  a  settle- 
ment of  their  claims  on  what  they  supposed  to  be  a  like 
basis. 

It  will  be  seen  that  the  averments  of  both  the  answer  and 
the  counterclaim  fall  far  short  of  showing  any  relation  of 
trust  and  confidence  between  appellee  and  the  other  credit- 
ors of  the  Atlas  Engine  Works.     Having  entered  into  no 
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agreement,  either  directly  or  indirectly,  with  the  other 
creditors,  appellee  was  at  liberty  to  settle  with  its  cred- 
itor on  any  terms  agreed  on  between  them,  and  such  settle- 
ment is  not  fraudulent  as  to  the  other  creditors.  If  such 
settlement  is  not  fraudulent  as  to  other  creditors,  it  neces- 
sarily follows  that  it  is  not  fraudulent  as  between  the  debtor 
and  creditor. 

The  demurrer  was  properly  sustained  to  both  the  answer 
and  the  counterclaim. 

Judgment  affirmed. 

Note.— Reported  in  97  N.  E.  952.  See,  also,  under  (1)  8  Cyc.  480; 
(2)  8  Cyc.  423;  (3)  8  Cyc.  448;  (4)  8  Cyc.  468;  (5)  8  Cyc.  419. 
For  a  discussion  of  the  validity  of  a  note  or  otlier  security  given  as 
a  secret  preference  in  a  composition  with  creditors,  see  16  Ann. 
Cas.  1072.  As  to  tlie  effect  of  a  creditor's  accepting  a  part  of  his 
debt  on  his  rights  as  to  the  whole,  see  28  Am.  Rep.  293.  As  to  com- 
position with  creditors  as  distinguished  from  accord  and  satisfac- 
tion, see  100  Am.  St.  394. 


Indiana  Natural  Gas  and  Oil  Company  v. 

Harper  et  al. 

[No.  7,653.     Filed  June  4,  1912.] 

1.  Covenants. — Covenants  Running  With  the  Land, — Qas  Lease, — 
A  covenant  In  a  gas  lease  whereby  the  lessee  is  to  furnish  lessor 
with  gas  to  light  and  heat  the  dwellings  on  the  premises  within 
sixty  days  from  date  of  the  lease,  or  in  lieu  thereof  the  sum  of 
twenty  dollars  yearly  In  advance,  Is  a  covenant  running  with  the 
land  for  a  breach  of  which  the  grantee  of  the  lessor  has  a  right 
of  action,    p.  557. 

2.  Mines  and  Minerals. — Qas  Leases. — Construction. — ^Where  a 
gas  lease  provides  unconditionally  that  within  sixty  days  from 
date,  the  lessor  shall  have  gas  from  the  wells  free  of  expense,  for 
heating  and  lighting  his  premises,  or  in  lieu  thereof  the  sum  of 
$20  yearly,  and  also  provides  for  the  Indefinite  postponement  of 
the  digging  of  a  well  on  paj'ment  of  a  rental  of  $28  per  year,  the 
liability  of  the  lessee  for  the  payment  of  rent  in  lieu  of  furnish- 
ing gas  is  not  dependent  on  the  drilling  of  a  well.    p.  558. 

.•?.  Minks  axd  Minerals. — Gas  Lease, — Covenants. — Retention  of 
Lease. — Effect. — Where  a  gas  lease  provides  that  the  lessee  may 
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at  any  time  reconrey  the  grant  and  thereby  terminate  the  leaae, 
the  mere  retention  of  the  inatnunent  itself  is  a  sufficient  daim  of 
privileges  thereunder  to  keep  in  operation  the  covenants  therein 
contained,    p.  558. 

From  Blackford  Circuit  (Tourt ;  Charles  E.  Sturgis,  Judge. 

Action  by  Hannah  E.  Harper  and  another  against  the  Indi- 
ana Natural  Qas  and  Oil  Company  and  another.  From  a 
judgment  for  plainti£G3,  the  defendant  Indiana  Natural  Gas 
and  Oil  Company  appeals.    Affirmed. 

W.  0.  Johnson,  Blacklidge,  Wolf  &  Barnes,  for  appellant. 
A.  R.  Long  and  i.  F.  Sprague,  for  appellees. 

Ibach^  J. — ^The  amended  complaint  avers  that  plaintiff 
Hannah  E.  Harper,  the  owner  of  certain  lands  in  Grant 
county,  Indiana,  on  May  18,  1897,  entered  into  a  lease  con- 
tract, set  out  in  the  complaint,  with  one  J.  P.  Forrest,  grant- 
ing to  him  the  oil  and  gas  rights  in  these  lands.  This  lease 
contract  was  sold  by  Forrest  to  the  Indiana  Natural  Gas 
and  Oil  Company,  for  a  valuable  consideration.  Hannah 
E.  Harper  sold  and  conveyed  by  warranty  deed,  for  a  valu- 
able consideration,  to  plaintiff  Mack  E.  Lewis  twenty  acres 
of  the  lands  described  in  said  contract,  and  he  is  now  the 
owner  in  fee  simple  of  such  tract  so  conveyed,  and  ever  since 
the  execution  of  said  contract  he  and  Hannah  E.  Harper 
have  been  and  now  are  the  owners  in  fee  simple  of  the 
lands  described  in  said  lease  contract.  The  fourth  pro- 
vision of  the  lease  contract  is  as  follows:  ** First  party 
shaU  have,  free  of  expense,  gas  from  the  well  or  wells  to  use, 
at  his  own  risk,  to  light  and  heat  the  dwellings  now  on  the 
premises,  with  pipe  to  conduct  the  same  to  said  dwellings 
free  of  cost,  within  sixty  days  from  this  date,  or  in  lieu 
thereof  the  sum  of  twenty  dollars  yearly  in  advance."  Ever 
since  assignment  by  defendant  Forrest  to  defendant  com- 
pany, said  assignee  has  had  control  of  and  held  said  lease, 
and  for  some  years  paid  the  rental  and  fuel  money  thereon. 
Said  defendant  company  still  continues  to  hold  said  lease, 
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but  has  failed,  neglected  and  refused  to  furnish  gas  for  fuel 
in  the  buildings  now  on  said  land,  and  which  were  on  the 
land  at  the  time  of  the  execution  of  said  lease,  and  has  failed, 
neglected  and  refused  to  pay  the  $20  in  lieu  of  said  gas, 
which  became  due  on  the  first  days  of  May  in  the  years 
from  1901  to  1908,  inclusive.  Defendant,  Indiana  Natural 
Gas  and  Oil  Company,  has  drilled  one  well  on  said  land, 
on  which  it  has  long  since  ceased  payment;  no  other  wells 
have  been  drilled  by  defendant,  or  by  any  other  person. 
Judgment  for  $198.40  is  prayed. 

Appellees  recovered  judgment  for  $54  and  costs.  It  is 
assigned  as  error  that  the  amended  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  the 
court  erred  in  overruling  appellant's  demurrer  to  the  plain- 
ti£b'  second  amended  complaint 

It  is  first  urged  that  the  complaint  does  not  state  any 
facts  whatever  which  show  a  right  of  action  in  the  plaintiff 
Lewis,  under  the  clause  of  the  lease  sued  on. 

This  identical  form  of  lease  has  been  considered  in  the 

case  of  Indiana  Nat.  Gas,  etc.,  Co.  v.  Hinton  (1902),  159 

Ind.  398,  64  N.  B.  224,  and  Indiana,  etc.,  OU  Co.  v. 

1.  Ganiard  (1910),  45  Ind.  App.  613,  91  N.  E.  362,  and 
it  was  there  held  that  the  agreement  of  the  lessee  to 
furnish  the  lessor  with  gas  to  heat  and  light  the  dwellings 
on  the  premises  demised  was  a  covenant  running  with  the 
land,  and  the  assignee  of  the  lessee  was  bound  to  perform 
it.  In  the  case  of  Indiana  Nat.  Gas,  etc.,  Co.  v.  Leer 
(1904),  34  Ind.  App.  61,  72  N.  E.  283,  and  Indiana  Nat. 
Gas,  etc.,  Co.  v.  Lee  (1904),  34  Ind.  App.  119,  72  N.  E.  492, 
it  was  held  that  the  assignee  of  the  grantor  was  bound  by 
the  covenants.  Since  these  were  covenants  running  with 
the  land,  and  since  it  is  averred  that  plaintiff  Lewis  was  an 
owner  in  fee  simple  of  part  of  the  land,  the  complaint  suffi- 
ciently states  a  cause  of  action  in  him. 

It  is  next  urged,  that  since  the  complaint  shows  that 
appellant  drilled  a  well  on  the  land  and  long  since  ceased 
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payment,  and  has  drilled  no  other  wells,  there  are  no  facts 
showing  that  appellant  has  ever  claimed  any  rights  or 
privileges  whatever  under  this  lease  since  the  failure  of 
gas  in  the  well  drilled,  and  that  where  a  weU  is  drilled  and 
fails,  the  right  to  have  fuel  gas  from  the  wells  on  the 
premises  fails  with  it. 

The  fourth  provision  of  the  lease  is  unconditional — ^that 

the  lessor  shall  have  gas  from  the  wells  within  sixty  days 

from  date,  or  in  lieu  the  sum  of  $20  yearly.    It  was 

2.  not  necessary  to  drill  a  well  in  order  to  create  this 
liability,  for  by  another  clause  of  the  contract,  de- 
fendant might  have  postponed  indefinitely  the  digging  of  a 
well  by  paying  a  yearly  rental  of  $28  per  year,  and  it  has 
been  held  by  the  courts  that  the  liability  for  rent  in  lieu 
of  fuel  is  not  dependent  on  the  drilling  of  a  welL  Indiana 
Nat.  Oas,  etc.,  Co.  v.  Hinton,  supra. 

The  seventh  provision  of  the  lease  is  as  follows:    **The 

second  party  may  at  any  time  reconvey  this  grant,  and 

thereupon  this  instrument  shall  be  null  and  void." 

3.  Merely  by  retaining  the  lease  instrument  itself,  ap- 
pellant has  claimed  sufficient  privileges  to  keep  in 

operation  the  covenants  therein  contained.  If  it  wanted  to 
avoid  liability  on  its  covenants,  it  had  an  easy  remedy  by 
reconveyance.  Having  elected  rather  to  retain  the  lease,  it 
must  make  good  its  agreements.  It  appears  in  the  com- 
plaint that  appellant  has  had  control  of  and  holds  the  lease, 
and  it  appears  that  it  has  not  reconveyed  the  grant. 
Judgment  affirmed. 

Note,— Reported  in  98  N.  E.  743.  See,  also,  under  (1)  11  Cyc. 
1080;  (2)  27  Cyc.  722,  741.  As  to  covenants  creating  charges  and 
whether  they  run  ^ith  the  land,  see  82  Am.  St  684. 
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MiLUGAN  ET  AL,  V.  ARNOLD,  SURVEYOR,  ET  AL, 

[No.  7,532.    Filed  Jnne  4,  1912.] 

1.  Drains. — Statutes. — Repeal — Repeal  hy  Implication. — ^The  act 
of  March  11,  1907  (§0140  Burns  1908,  Acts  1907  p.  508),  which 
relates  to  the  repair  and  cleaning  of  ditches,  expressly  repeals 
all  laws  tlieretofore  enacted  In  relation  to  drainage,  excei)t  as  to 
certain  pending  proceedings,  and  the  act  of  March  12,  1907 
(§6100  Bums  1908,  Acts  1907  p.  GOO),  which  is  declared  to  be 
supplemental  to  said  act  of  March  11,  together  fully  cover  said 
subject  and  provide  additional  penalties  not  found  in  the  old 
law,  80  that,  although  that  portion  of  §10  of  an  act  approved 
March  6,  1903  (Acts  1905  p.  456,  «o631  Bums  Supp.  1905),  pro- 
viding "th.it  such  parts  of  public  drains  as  are  within  the  cor- 
porate limits  of  any  city  or  town  shall  be  kept  in  repair  by  such 
city  or  town,"  is  not  found  in  either  of  said  acts  of  1907,  by 
giving  to  the  repealing  clause  of  the  act  of  March  11,  1907,  the 
broad  scope  it  seems  to  have  and  considering  the  legislative  intent 
as  gathered  from  the  title  of  the  act  of  March  12,  1907,  said  acts 
operated  to  repeal  §10  of  said  act  of  March  6,  1905.    pp.  560, 563. 

2.  CawsTiTXJTioNAL  Law. — Statutes. — Subject, — Title. — Under  the 
prorislons  of  the  Constitution  (Const,  Art  4,  §19)  the  subject- 
matter  of  a  legislative  enactment  must  be  expressed  in  its  title, 
and  a  failure  in  this  respect  wUl  invalidate  -  the  part  not  so 
expressed,    p.  562. 

3.  Statutes. — Validity. — Title  of  Act  Broader  than  Subject. — A 
legislative  enactment  is  not  invalid  on  the  ground  that  its  title  is 
broader  than  the  subject  of  the  legislation,  since  the  lx)dy  of  the 
act  is  the  legislative  expression,    p.  562. 

4.  Statutes. — Titles. — Legislative  Intent. — The  title  of  an  act  may 
be  considered  in  determining  the  legislative  intent    p.  562. 

5.  Statutes. — Repeal  by  Implication. — The  law  does  not  favor  the 
T&^eaX  of  a  statute  by  ImpllcaticHi.    p.  562. 

6.  Statutes. — Repeal  by  Implication. — ^When  a  new  statute  is  in- 
tended to  furnish  the  exclusive  rule  on  a  certain  subject,  or 
when  it  covers  the  whole  subject-matter  of  an  old  statute  and 
adds  new  provisions  and  makes  changes,  and  is  evidently  in- 
tended to  be  a  revision,  it  repeals  the  old  law  by  implication,  p. 
562. 

Prom  Superior  Court  of  Tippecanoe  County;  Henry  H. 
Vinton,  Judge. 

Action  by  John  W.  Milligan  and  others  against  Alba  G. 
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Arnold,  as  surveyor  of  Tippecanoe  County,  and  others. 
From  a  judgment  for  defendants,  the  plaintifb  appeaL 
Affirmed, 

Charles  M,  Zion,  for  appellants. 

Oeorge  D.  Parks  and  Morris  R.  Parks,  for  appellees. 

Myers,  J.^Appellants,  as  lot  owners  within  the  corporate 
limits  of  the  town  of  Clarkshill,  and  Clarkshill,  an  incor- 
porated town,  on  September  5,  1908,  commenced  this  suit 
against  appellees,  Alba  O.  Arnold,  surveyor,  J.  Lynn  Van 
Natta,  treasurer,  and  John  P.  Foresman,  auditor,  respect- 
ively, of  Tippecanoe  county,  and  Perry  A.  Davis,  trustee  of 
Lauramie  township  in  said  county,  praying  that  certain  as- 
sessments made  by  said  Arnold,  as  county  surveyor,  on  their 
lots  within  the  corporate  limits  of  said  town,  and  against 
said  town,  for  the  purpose  of  paying  the  costs  and  expenses 
of  cleaning  out  and  repairing  a  certain  public  ditch,  which, 
together  with  its  branches  and  laterals,  extends  into  and 
through  said  town,  be  declared  null  and  void,  and  that  each 
of  said  parties,  in  their  respective  representative  capacity, 
and  their  successors  in  office  be  forever  enjoined  from  pro- 
ceeding in  any  manner  with  the  collection  of  such  assess- 
ments. 

A  demurrer  to  the  complaint,  for  want  of  facts,  was  sus- 
tained, and  this  ruling  is  assigned  as  error. 

At  the  1907  session  of  the  legislature,  two  acts  were  passed 

relating  to  the  repair  and  cleaning  of  ditches  constructed 

under  the  law  passed  at  that  session,  or  under  any 

1.  former  law.  These  acts  were  approved  March  11 
and  March  12,  1907  (Acts  1907  p.  508,  §6140  Bums 
1908 ;  Acts  1907  p.  600,  §6160  Bums  1908).  The  complaint 
in  this  case  does  not  show  by  what  authority  the  surveyor 
and  trustee  assumed  to  act  in  making  the  allotments  and 
assessments,  but  alleges  that  such  allotments  and  assess- 
ments were  made  without  authority  of  law.  As  grounds 
for  this  insistence  they  argue  that  §10  of  an  act  approved 
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March  6, 1905  (Acts  1905  p.  456,  §5631  Buma  Supp.  1905), 
is  stm  in  force,  and  nnder  its  provisions  county  surveyors 
have  no  jurisdiction  over  lands  and  lots  within  the  corporate 
limits  of  cities  and  towns. 

Section  10,  among  other  things,  provides:  ''That  such 
parts  of  public  drains  as  are  within  the  corporate  limits  of 
any  city  or  town  shall  be  kept  in  repair  by  such  city  or 
town."  In  the  case  of  Quick  v.  Templin  (1908),  42  Ind. 
App.  151,  85  N.  E.  121,  it  was  held  that  the  county  sur- 
veyor under  this  section  had  no  authority  over  ditches  in 
cities  and  towns,  and  he  was  not  authorized  to  assess  lands 
and  lots  therein  to  pay  for  repairs  made  on  that  portion  of 
the  drain  without  such  corporate  limits. 

The  act  of  March  12,  supra,  is  declared  to  be  supple- 
mental to  the  act  of  March  11,  supra,  and  together  they  fully 
cover  the  subject  of  cleaning  and  repairing  public  drains, 
with  additional  penalties  not  found  in  the  old  law  on  that 
subject.  The  act  of  March  11  expressly  repeals  all  laws 
and  parts  of  laws  theretofore  enacted  in  relation  to  drain- 
age, except  certain  pending  proceedings.  The  matter  here 
in  question  is  not  one  within  the  exception.  That  part  of 
§10  herein  quoted  is  not  found  in  either  act  of  1907,  conse- 
quently if  we  should  give  the  repealing  clause  to  which  we 
have  referred  the  broad  scope  it  seems  to  have,  it  would 
include  §10. 

Appellants,  however,  insist  that  the  surveyor  and  trustee, 
in  making  the  allotments  and  assessments  about  which  they 
complain,  proceeded  under  the  act  of  March  12,  supra,  which 
is  devoted  exclusively  to  the  repair  of  all  drains  established 
by  law.  Under  the  act  of  1905,  supra,  it  was  the  duty  of  the 
surveyor  to  repair  and  clean  public  ditches,  while  under 
either  law  of  1907,  except  as  provided  in  §20  (Acts  1907  p. 
508,  §6159  Bums  1908),  that  duty  is  placed  on  the  township 
trustee.  Considering  appellants'  insistence,  it  will  be  no- 
ticed that  §10  is  not  mentioned  in  the  body  of  that  act,  but 
Vol.  50—36 
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the  title  thereto  reads  as  follows :  ''An  Act  providing  meth- 
ods for  the  repair  of  public  ditches  and  drains  and  rex>eal- 
ing  section  ten  of  an  act  entitled  'An  act  concerning  drain- 
age', approved  March  6, 1905." 

In  this  State,  a  constitutional  provision  (Const.  Art.  4, 

§19)  requires  the  subject-matter  of  a  legislative  enactment 

to  be  expressed  in  the  title,  and  a  failure  in  this  re- 

2.  spect  will  invalidate  the  part  not  so  expressed.    Mew- 
herter  v.  Price   (1858),  11  Ind.  199;  Indiaiiapolis, 

etc.,  Traction  Co.  v.  Brennan  (1910),  174  Ind.  1,  87  N.  E. 
215,  90  N.  E.  65,  90  N.  E.  68,  91  N.  E.  503,  30  L.  R.  A. 
(N.  S.)  85.    But  we  know  of  no  rule  of  law,  or  case,  hold- 
ing a  legislative  enactment  invalid  on  the  ground 

3.  that  its  title  is  broader  than  the  subject  of  the  legis- 
lation.   The  body  of  the  act  is  the  expression  of  the 

legislature.     The  title  may  be  considered  in  determining 
the  legislative  intent.     State,  ex  rel.,  v.  Board,  etc. 

4.  (1906),  166  Ind.  162,  195,  76  N.  E.  986;  State  v. 
Brugh  (1892),  5  Ind.  App.  592,  32  N.  E.  869.     It 

is  clear  that  §10,  supra,  is  not  expressly  repealed  by  the 
act  of  Ifarch  12,  hence  its  repeal,  if  at  all,  under 

5.  this  act,  must  be  by  implication,  a  method  the  law 
does  not  favor.    Blain  v.  Bailey  (1865),  25  Ind.  165; 

Pomeroy  v.  Beach  (1898),  149  Ind.  511,  49  N.  E.  370;  State, 
ex  rel,  v.  Commercial  Ins.  Co.  (1902),  158  Ind.  680,  684, 
64  N.  E.  466;  State  v.  Shelton  (1906),  38  Ind.  App.  80,  77 
N.  E.  1052.  Having  determined  that  the  act  now  under 
consideration  fully  includes  §10,  supra  (other  than  the 
provision  apparently  intended  to  be  omitted),  and  adds  new 
provisions  and  provides  certain  additional  penalties, 

6.  the  present  question  for  decision  is  controlled  by  the 
well-settled  law  "that  when  a  new  statute  was  in- 
tended to  furnish  the  exclusive  rule  on  a  certain  subject,  it 
repeals  by  implication  the  old  law  on  the  same  subject,  or 
when  a  new  statute  covers  the  whole  subject-matter  of  an  old 
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one,  and  adds  new  provisions  and  makes  changes,  and  where 
such  new  law,  whether  it  be  in  the  form  of  an  amendment 
or  otherwise,  is  evidently  intended  to  be  a  revision  of  the 
old,  it  repeals  the  old  law  by  implication."  FindUng  v. 
Foster  (1908),  170  Ind.  325,  84  N.  E.  529. 

In  the  case  of  City  of  Martinsville  v.  Washington  Tp, 
(1910),  46  Ind.  App.  200,  92  N.  E.  191,  the  question  pre- 
sented and  considered  involved  the  collection  of  a 

1.  certain  sum  of  money  expended  by  the  township  trus- 
tee in  cleaning  out  that  portion  of  a  public  ditch 
which  had  been  allotted  to  the  city  of  Martinsville.  The 
action  was  defended  on  the  ground  that  there  was  no  au- 
thority under  the  law  for  the  trustee  to  make  the  assess- 
ment. After  referring  to  several  sections  of  the  acts  bearing 
on  the  questions  involved  in  the  present  case,  it  is  said: 
''The  various  sections  of  the  statute  in  question  contemplate 
the  construction,  repair  and  keeping  clean  of  such  ditches, 
for  the  common  welfare  of  the  people — the  residents  of 
tovras  and  citizens  of  townships.  The  legislature  has  named 
a  common  officer  to  protect  and  care  for  such  drains,  and  has 
provided  a  method  by  which  it  shall  be  done. ' '  The  right  of 
the  trustee  to  enforce  payment  of  the  money  thus  expended 
by  him  was  sustained.  Among  the  reasons  given  in  support 
of  this  ruling  was  that  the  legislature  had  recognized  **that 
there  may  be  interests,  general  and  mutual,  between  citizens 
and  property  within  the  city  and  outside  the  city  and 
within  the  civil  township,"  and  by  affirmative  legislation 
these  mutual  interests  were  protected  and  enforced  by  a 
common  officer.  In  the  same  case  it  is  further  said:  ''Sec- 
tion 267  of  the  'cities  and  towns  act'  (Acts  1905  p.  219, 
§8961  Bums  1908)  provides  that  cities  and  towns  shall  have 
exclusive  power  over  their  streets,  highways  and  alleys, 
except  when  otherwise  provided  by  law.  The  matter  of 
public  drains  furnishes  an  exception." 

In  view  of  the  law  as  announced  in  the  cases  cited,  we 
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must  conclude  that  §10  was  repealed  by  said  acts  of  1907. 
No  other  question  is  presented  by  this  appeal  The  judg- 
ment is  therefore  affirmed. 

Note.— Reported  in  08  N.  B.  822.  See,  also,  under  (1)  36  Gyc. 
1077;  (2)  36  Cyc.  1017;  (3)  36  Cyc.  1032;  <4)  36  Cyc.  1133;  (5) 
36  Cyc  1071;  <6)  36  Cyc.  1077,  1079.  For  a  discussion  of  the 
validity  of  a  statute  having  a  title  more  c<Mnprehenaive  than  the 
net  itself,  see  Ann.  Cas.  1912  A  102u  As  to  the  nature,  object  and 
effect  of  the  constitutional  provision  with  reference  to  the  suffi- 
ciency of  the  title  of  a  statute,  see  61  Am.  St  70. 


Steele  v.  Spaunhurst  et  al. 

[No.  7,673.    Piled  June  4,  1912.] 

1.  TBiAii. — Instructions, — Objection  Cured  by  Other  Instructions, 
— Where,  in  an  action  to  recover  damages  for  malpractice,  the 
court  in  one  of  Its  instructions  called  the  attention  of  the  Jury 
to  the  inquiry,  whether,  under  the  evidence,  defendants  were 
negligent  in  failing  to  anticipate  and  provide  against  the  occur- 
rence which  caused  the  injury,  the  impropriety,  if  any,  in  the 
giving  of  such  lnstructi(m  was  cured  by  the  further  Instruction 
that  the  court  did  not  intend  to  indicate  any  opinion  as  to  the 
facts  in  the  case  or  that  he  had  any  opinion  as  to  what  facts 
were  proved  or  dleq[>roved  by  the  evldaice.    p.  566. 

2.  Tbial. —  Instructions. —  Consideration. —  The  instructions  given 
in  a  case  are  to  be  considered  as  a  whole,    p.  565. 

3.  Appeai*. — Joint  Objection  to  Instructions. — Effect. — To  make  a 
Joint  objection  to  instructions  available,  it  must  ai^)ear  that  all 
the  instructions  named  are  incorrect    p.  565. 

4.  Appeau — Joint  Objection  to  Instructions. — Waiver. — ^Where  the 
giving  of  a  number  of  instructions  was  Jointly  assigned  as  cause 
for  a  new  trial,  the  failure  to  point  out  an  objection  to  one  of 
such  instructions  on  appeal  is  a  waiver  of  any  objection  to  the 
Instructicms  included  in  the  assignment    p.  666. 

Prom  Hancock  Circuit  Court;  Rohert  L.  Mason,  Judge. 

Action  by  Emma  C.  Steele  against  John  F.  Spaunhurst 
and  another.  From  a  judgment  for  defendants,  the  plaintiff 
appeals.    Affirmed. 
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Hiram  L.  Thormis,  Jonas  P.  Walker  and  Arthur  C.  Van 
Duyn,  for  appellant. 

John  B,  Elam,  James  W,  Fesler  and  Harvey  J.  Elam,  for 
appell< 


Felt,  J. — ^Api)ellant  brought  this  action  against  appel- 
lees, to  recover  damages  for  alleged  malpractice.  The  cause 
was  tried  by  a  jury  which  returned  a  verdict  in  favor  of 
appellees.  Appellant's  motion  for  a  new  trial  was  over- 
ruled, and  the  alleged  error  in  such  ruling  is  the  only  ques- 
tion presented  by  this  appeal. 

Appellant  insists  that  the  trial  court  erred  in  giving  each 

of  instructions  three,  four  and  five  tendered  by  appellees. 

The  only  specific  objection  urged  to  the  instructions 

1.  is  that  the  court  invaded  the  province  of  the  jury  in 
instruction  four,  and  gave  the  jury  to  understand 

fhat  appellant's  alleged  injuries  were  due  to  an  accident. 

The  instruction  simply  called  the  attention  of  the  jury 
to  the  inquiry,  whether,  under  the  evidence,  **the  defend- 
ants were  negligent  in  failing  to  anticipate  and  provide 
against  the  occurrence,"  and  did  not  purport  to  be  the 
basis  of  any  finding  or  conclusion.  This  instruction  was 
perhaps  unnecessary  to  a  proper  presentation  of  the  case  to 
the  jury,  but  it  was  not  harmful  to  appellant,  for  in  instruc- 
tion thirteen  the  jury  were  e3q)re8sly  told  that  **The  court 
does  not  intend  to  indicate  to  you  any  opinion  as  to  the  facts 
in  this  case  or  that  he  has  any  opinion  as  to  what  facts  are 
proven  or  disproven  by  the  evidence." 

Instructions  are  to  be  considered  as  a  whole  and  not  in 
detached  parts,  and  when  so  considered  those  given 

2.  in  this  case  are  as  favorable  to  appellant  as  the  law 
will  warrant.    Furthermore,  the  objection  to  the  sev- 
eral instructions  is  joint,  viz.,  "the  court  erred  in  giving 

instructions  numbered  one,  two,  three,  four  and  five, 

8.    aaked  and  requested  by  the  defendants."    To  make 

this  a  good  assignment  of  error,  it  must  appear  that 
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all  the  instmctions  named  are  incorrect.    Appellant  raises 

no  objection  to  either  instruction  one  or  two,  and  thus 

4.     waives  any  objection  to  the  instructions  included  in 

said  cause  for  a  new  trial.    Cincin7iat%,  etc.,  B,  Co.  v. 

Cregor  (1898),  150  Ind.  625,  50  N.  E.  760;  Cargar  v.  Fee 

(1895),  140  Ind.  572,  39  N.  E.  93;  Chicago  Furniture  Co.  v. 

Cronk  (1905),  35  Ind.  App.  591,  74  N.  E.  627. 

No  error  appearing  in  the  record,  the  judgment  is  af- 
firmed. 

Note.— Reported  in  98  N.  E.  733.  See,  also,  under  (1)  38  Gyc. 
1782;  (2)  38  Cyc.  1778;  (3)  38  Cyc  1800;  (4)  2  Cyc.  992.  As  to 
the  invasion  by  the  court  of  the  province  of  the  Jury,  see  14  Am. 

stss. 


Indiana  Union  Traction  Company  v.  Pring. 

[No.  7,149.    FUed  October  26,  1911.     Rehearing  denied  March  13, 

1912.    Transfer  denied  June  4,  1912.] 

1.  Limitation  of  Actions. — Complaint. — Amendment  Operating 
to  Defeat  Statute. — An  amendment  to  a  complaint  will  not  be 
permitted  when  it  will  operate  to  defeat  the  statute  of  limita- 
tions,   p.  575. 

2.  Limitation  of  Actions. — Action  for  Negligence. — Complaint. — 
Amendment. — Amendment  Not  Amounting  to  Independent  Charge 
of  Negligence. — Effect. — In  an  action  for  injuries  to  an  inter- 
urban  railway  motorman,  where  the  complaint  gharged  that  on 
the  day  of  the  injury  it  was  cold,  sleeting,  raining,  lightning, 
freezing,  foggy,  dark  and  cloudy  and  that  ice  was  frozen  on 
defendant's  telephone  wires  so  that  they  were  useless  in  directing 
the  movement  of  defendants  cars,  that  defendant's  trainmaster, 
knowing  such  fact  and  knowing  that  plaintiff  was  then  engaged 
on  a  south  bound  car  somewhere  between  two  sidings,  maimed 
a  car  with  a  crew  and  himself  acting  as  motorman  thereon 
caused  the  same  to  proceed  northbound  as  a  wild  car  without  a 
schedule,  that  carelessly  and  negligently  failing  to  inform  the 
train  dispatcher  of  his  act  he  proceeded  with  said  car  to  a 
point  where  defendant's  double  track  merged  into  a  single  track, 
where,  for  the  first  time,  he  attempted  to  notify  the  dispatcher 
by  telephone  that  he  had  ordered  out  said  wild  car,  and  being 
unable  to  communicate  with  the  dispatcher  because  of  the  use- 
less condition  of  the  wires,  he  negligently  ordered  and  directed 
the  oar  to  continue  on  its  journey  northward  along  the  single 
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track,  thereby  causing  a  collision  In  which  plaintiff  was  injured, 
that  part  of  the  complaint  descriptive  of  the  condition  of  the 
wires  having  been  Inserted  by  way  of  amendment  after  the  ex- 
piration of  the  time  limited  for  the  commencement  of  a  new 
action,  ^as  not  for  that  reason  subject  to  a  motion  to  strike 
out,  since  such  matter  did  not  amount  to  an  independent  charge 
of  negligence  as  a  proximate  cause  of  the  injury,  but  simply 
gave  character  and  degree  to  the  charge  of  negligence  In  order- 
ing or  taking  out  the  wild  car  under  the  existing  circumstances, 
p.  575. 

3.  Pleading. — Complaint, — Amendment — Bight  to  Amend. — ^Where 
a  recovery  <m  the  original  complaint  would  operate  as  a  bar  to  a 
recovery  on  the  complaint  as  amended,  or  if  the  amendment  will 
not  deprive  defendant  of  any  defense  he  had  to  the  original  suit, 
the  plaintiff  is  entitled  to  amend,    p.  577. 

4.  Appeal. — ReiHew. — Law  of  the  Case. — ^Although  a  former  de- 
cision of  a  case  on  appeal  is  the  law  of  the  case  where  the  ques- 
tion presented  on  a  subsequent  appeal  remains  the  same,  it  is  not 
necessarily  so  as  to  new  or  additional  questions  presented  on 
such  subsequent  appeal,    p.  578. 

5.  Master  and  Servant. — Injury  to  Servant. — Interurhan  Railroad. 
— Xcf/liffence  of  Vice- Principal. — Complaint. — Su^ciency. — In  an 
action  by  an  interurbau  railway  motorman  for  injuries  in  a  col- 
llslcm  with  a  car  negligently  sent  out  without  a  schedule  by  de- 
fendant's trainmaster,  where  the  complaint  alleged  that  such 
trainmaster  had  jurisdiction  over  the  operative  department 
throughout  defendant's  entire  system,  with  authority  to  em- 
ploy and  discharge  men  and  to  decide  when  and  under  what 
conditions  a  special  car  should  be  sent  out,  that  said  trainmaster, 
knowing  the  plaintiff  was  engaged  on  a  southbound  car  some- 
wh«ie  between  two  certain  sidings,  and  knowing  the  impossi- 
bility of  directing  the  movements  of  defendant's  cars  owing  to 
the  severe  weather  conditions  which  had  rendered  defendant's 
telephone  system  useless  for  that  purpose,  and  while  carelessly 
and  negligently  failing  to  inform  defendant's  train  dispatcher 
of  his  intention,  manned  a  car  with  a  crew  and  ordered  said 
car  to  proceed  northbound,  with  liimself  acting  as  motorman 
thereon,  that  on  arriving  at  a  point  where  defendant's  double 
track  merged  into  a  single  track,  he  attempted  to  communicate 
with  the  train  dispatcher  by  telephone,  and,  being  unable  to 
do  so,  n^ligently  ordered  and  directed  said  car  to  proceed  on 
the  journey  northward,  thereby  causing  the  collision  in  which 
plaintiff  was  injured,  the  complaint  sufficiently  showed  the  vio- 
laticm  of  a  duty  owing  by  the  trainmaster  as  vice-principal,  and 
that  the  negligence  charged  was  not  that  of  a  co-servant  with 
the  plaintiff,    p.  578. 
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G.  HA8Tm  AND  Sbbvant. — InfuTf  to  Bervant. — Interurban  RaU- 
foatft. — Negliffence  of  Vioe-Frincipal, — Evidence. — ^In  an  action  by 
an  intemrban  railroad  motorman  for  injuries  received  in  a  cal- 
llsion,  where  it  was  alleged  that  defendant's  trainmaster,  without 
notice  to  the  train  dispatcher,  ordered  out  a  special  car  and 
directed  it  to  proceed  northbound,  thereby  causing  the  collision 
in  which  plaintiff  was  injured,  evidence  that  the  movement  of 
defendant's  cars  was  directed  by  means  of  a  telephone  system 
and  that  on  the  day  of  the  injury  such  train  master  knew  that 
the  telephone  system  was  not  in  working  order  because  of  the 
severe  weather  conditicms,  was  admissible  as  bearing  on  the 
character  of  the  trainmaster's  conduct  and  for  the  purpose  of 
determining  whether  he  was  negligent  in  doing  what  he  did.  p. 
579. 

7.  Tbiau — Reception  of  Evidence. — Furpoae, — ^Where  evidence  is 
competent  for  any  purpose  no  error  can  be  predicated  on  its 
admission,    p^  579. 

8.  Master  and  SEBVANT.'/n/iirtf  to  Servant.— Interurhan  BaU- 
roads.  —  Incompetency  of  VicO'Principal,  —  Evidence.  —  Specific 
Acts. — Where  a  paragraph  of  complaint  in  an  action  against  an 
intemrban  railroad  company  for  personal  injuries  proceeded  on 
the  theory  of  the  incompetency  of  defendant's  trainmaster,  evi- 
dence of  spedflc  acts  of  his  prior  incompetency  was  admissible  to 
show  knowledge  of  his  Incompetency  on  the  part  of  the  defendant 
Pk579. 

0.  Tbial. — Reception  of  Evidence. — Evidence  Competent  for  Cer- 
tain Purpose. — Limiting  Effect. — Instruction. — Failure  to  Request. 
— Where  evidence  is  admissible  for  a  certain  purpose,  and  there  Is 
a  probability  that  the  Jury  may  consider  it  on  the  main  proposi- 
tion In  the  case^  the  party  likely  to  be  prejudiced  thereby  may 
tender  an  instruction  in  which  the  application  of  such  evidence  Is 
properly  restricted  and  limited,  and  falling  so  to  do,  such  party 
cannot  be  heard  to  complain  of  its  prejudicial  effect    p.  580. 

10.  Master  and  Servant. — Injury  to  Servant. — Interurban  Rail- 
road.— Vice-Principal. — Fellow  Servant. — Evidence.—In  an  action 
by  a  motorman  against  an  Interurban  railroad  company  for  per- 
sonal injuries,  where  It  was  shown  that  by  the  rules  of  defendant 
extra  trains  did  not  appear  on.  the  time  tables  and  had  no  rights 
except  those  given  them  by  the  train  dispatcher,  and  were  not  to 
be  run  without  his  orders,  and  that  all  Interurban  trains  were 
required  to  report  to  him  at  certain  sidings,  and  it  was  further 
shown  that  defendant's  general  trainmaster,  while  in  full  charge 
of  the  transportation  department,  ordered  out  and  manned  an 
extra  car  with  himself  acting  as  motorman  thereon,  and  without 
notifying  the  train  dispatcher  of  his  intention,  ordered  and 
directed  the  car  to  proceed  ncnrthbound  to  a  siding,  whence  be 
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attempted  to  notUjr  the  train  dispatcher  by  telephone  and«  being 
nnable  to  so  notU^  the  dispatcher,  ordered  that  said  car  continue 
northbound  thereby  causing  a  collision  in  which  plaintiff  was  in- 
jured, the  evidence  was  sufficient  to  sustain  a  verdict  for  plaintiff, 
since  the  mere  fact  that  such  trainmaster  acted  as  motorman  did 
not  lose  him  his  identity  as  a  representative  of  his  master  so 
as  to  render  the  negligence  that  of  a  fellow  servant    pp.  580, 582. 

11.  Master  and  Servant. — Negligence. — Vice-Principal  Performing 
Duties  of  Servant, — ^Where  a  vice-principal  undertakes  to  per- 
form for  the  master  the  duties  and  service  of  the  servant,  he  at 
the  time  having  authority  so  to  do,  his  negligence  is  performing 
sudbi  service  is  the  negligence  of  a  coservant,  but  if  he  acts  in  his 
capacity  of  vice-principal,  and  not  in  that  of  a  co-laborer,  the 
master  is  liable  for  his  negligent  act    p.  581. 

12.  Master  and  Servant. — Duty  of  Master, — The  master  must  not 
expose  his  servants,  while  conducting  his  business,  to  perils  or 
hazards  which  may  be  provided  against  by  the  exercise  of  due 
care  and  proper  diligence  on  the  part  of  the  master,    p.  583. 

13.  Master  aNd  Servant. — Acts  of  Servant  Within  Scope  of  Au- 
thority,— Liability, — ^When  an  employe  acts  as  and  for  the  master, 
and  acts  within  the  scoi)e  of  his  authority,  he  binds  his  master 
the  same  as  if  the  master  had  himself  acted,  and  when  a  master 
delegates  to  a  servant  the  performance  of  a  duty  which  rests  on 
the  master  alone,  he  is  liable  for  the  manner  in  which  it  is  per- 
f ormed.    p.  583. 

14.  Master  and  Servant. — Vice-Principal, — Fettoio  Servants. — 
Dual  Capacity, — Negligence, — Liability. — ^An  employe  of  a  master 
may  at  the  same  time  be  a  fellow-servant  and  an  agent  or  repre- 
sentative of  the  master,  and  when  such  dual  capacity  exists,  his 
negligent  performance  of  that  which  he  is  authorized  to  do  as 
agent  or  representative  of  the  master  renders  the  master  liable  in 
damages  for  injury  resulting  therefrom  to  a  servant  who  is  him- 
self without  fault,    p.  587. 

15.  Master  and  Servant. — Injury  to  Servant, — Negligence. — Negli- 
gence of  FellovD  Servant  Contributing  to  Injury, — Liability, — 
Where  the  negligent  act  of  the  master's  representative  is  the 
proximate  cause  of  an  injury  to  a  servant,  the  mere  fact  that  the 
negligent  act  of  a  co-servant  contributes  to  the  injury  will  not 
defeat  the  servant's  right  to  recover,    p.  588. 

IG.  Master  and  Servant. — Injtiry  to  Servant. — Negligence, — Prox- 
imate Cause, — Instruction. — An  instruction  in  which  the  Jury  was 
told  that  if  it  believed  from  the  evidence  that  the  defendant  was 
guilty  of  the  negligence  charged  and  that  the  injuries  complained 
of  "were  the  natural  consequences  of  such  negligence,  and  such 
as  might  have  been  foreseen  and  reasonably  anticipated  as  the 
result  of  such  negligence,  then  such  negligence  should  be  regarded 
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as  the  proximate  caase  of  the  injury/*  safflclently  embodied  the 
factor  of  probability  of  the  consequence  of  the  negligence  without 
the  use  of  the  word  "probable,"  and  was  not  erroneous,    p.  589. 

17.  Masteb  and  Servant. — Injury  to  Servcnt, — Interurban  RaiU 
roa^H. — Incompetency  of  Viee-Prindpal. — Burden  of  Proof. — In- 
structUm, — In  an  action  for  injuries  to  an  interurban  railroad 
motorman,  caused  by  a  collision  with  a  car  being  operated  by 
defendant's  general  trainmaster,  where  the  complaint  proceeded 
on  the  theory  of  the  incompetency  of  such  trainmaster,  an  instruc- 
tion that  the  burden  was  on  defendant  to  show  that  plaintiff 
knew  of  such  trainmaster's  alleged  incompetency  was  erroneous, 
since  the  burden  was  on  plaintiff  to  show  that  he  had  no  such 
knowledge,    p.  590. 

18.  Appeal. — Review, — Harmless  Error, — Instruction  as  to  Burden 
of  Proof. — Where,  in  an  action  against  an  interurban  railroad 
company  for  personal  injuries,  based  on  the  theory  of  the  incom- 
petency of  defendant's  trainmaster,  the  plaintiff  produced  suffi- 
cient affirmative  proof  to  Justify  the  finding  that  he  had  no 
knowledge  of  the  Incompetency  charged,  and  no  proof  to  the  con- 
trary was  offered,  an  instruction  placing  the  burden  on  defend- 
ant to  prove  that  plaintiff  knew  of  such  incompetency,  although 
erroneous,  was  harmless,    p.  590. 

19.  Master  and  Servant. — Injury  to  Servant. — Interurban  Rail- 
roads. —  Operation,  —  Duty  of  Master,  —  Viee-Prindpal.  —  yegli- 
gence. — Instructions. — In  an  action  by  an  interurban  railway 
motorman  for  injuries  received  in  a  collision  with  a  wild  car 
ordered  out  by  defendant's  trainmaster  without  notice  to  defend- 
ant's train  dispatcher,  and  which  was  operated  by  such  train- 
master himself  as  motorman,  an  instruction  was  not  erroneous 
which  told  the  Jury  that  the  ordering  of  the  starting  of  its 
trains  or  cars  is  an  absolute  duty  of  the  company  and  when  that 
duty  is  entrusted  by  it  to  an  officer  or  employe  he  In  discharging 
the  same  becomes  a  vice-principal,  for  whose  negligent  act  in 
that  respect  the  company  is  liable  to  anyone,  employe  or  other- 
wise, who  without  fault  is  injured  thereby,  and  that  the  running 
and  operating  of  its  cars  is  not  a  duty  of  the  master  to  the  serv- 
ant, that  the  operators  on  such  cars  are  fellow  servants  and  that 
the  muster  is  not  liable  for  injury  to  its  employes  by  the  negligent 
act  of  a  fellow  servant,  where  the  master  has  used  care  and 
diligence  in  selecting  competent  servants,    p.  591. 

From  Randolph  Circuit  Court ;  James  S.  Engle,  Judge. 

Action  by  James  A.  Pring  against  the  Indiana  Union 
Traction  Company.  From  a  judgment  for  plaintiff,  the  de- 
fendant appeals.    Affirmed, 
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J,  A.  Van  Osdol,  Kittinger  <&  Diven,  for  appellant. 
Edward  B.  Tempter,  Van  L.  Ogle,  Oeorge  H,  Koans  and 
Oeorge  H,  Koons,  Jr.,  for  appellee. 

HoTTEL,  J. — Action  by  appellee  for  damages  on  account 
of  personal  injury  received  in  a  collision  while  in  the  em- 
ploy of  appellant  as  checkman,  engaged  in  handling  and 
checking  freight  and  express  matter  on  one  of  appellant's 
electric  cars. 

The  case  is  before  this  court  on  a  second  appeal,  a  former 
judgment  in  favor  of  appellee  obtained  in  the  Delaware 
Circuit  Court  having  been  reversed  because  of  the  insuffi- 
ciency of  the  original  complaint.  Indiana  Union  Traction 
Co.  v.  Pring  (1908),  41  Ind.  App.  247,  83  N.  E.  733. 

After  reversal,  an  amended  complaint  in  three  paragraphs 
was  filed  in  the  Delaware  Circuit  Court.  A  motion  to  strike 
out  parts  of  this  complaint  was  first  filed,  which  was  over- 
ruled and  exception  given  to  appellant,  after  which  de- 
murrers were  filed  to  each  paragraph,  which  were  also  over- 
ruled and  exception  given  to  each  ruling. 

The  case  was  then  put  at  issue  by  answer  in  general  de- 
nial, and  a  special  answer  of  the  statute  of  limitations,  and 
reply  in  general  denial. 

There  was  a  trial  by  jury,  verdict  for  appellee  in  the  sum 
of  $5,750,  judgment  on  the  verdict,  motion  for  new  trial 
overruled  and  exception  by  appellant,  and  appeal  to  this 
court 

The  errors  assigned  and  relied  on  are  the  rulings  of  the 
court  on  the  motion  to  strike  out  parts  of  the  amended 
complaint,  the  demurrers  to  each  paragraph  of  the  com- 
plaint, and  the  motion  for  a  new  trial. 

The  third  paragraph  of  the  amended  complaint,  covering 
forty  pages  of  appellee's  brief,  presents  all  the  questions 
raised  by  this  appeal  so  far  as  the  pleadings  are  concerned. 
The  length  of  this  paragraph  forbids  a  copy  in  this  opinion, 
and  we  will  attempt  to  set  out  only  enough  of  the  same 
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to  render  intelligible  onr  disposition  of  said  questions,  and 
our  reasons  therefor. 

This  paragraph  alleges  the  corporate  existence  of  the 
appellant ;  the  nature  and  character  of  its  business  as  a  car- 
rier ;  the  employment  of  appellee ;  the  nature  and  character 
of  his  duties,  and  the  service  required  of  him  under  his 
employment;  the  occurrence  of  the  collision  of  the  two 
cars;  appellee's  resulting  injuries,  and  their  natture  and  ex- 
tent; and  alleges,  in  addition,  the  following  further  facts, 
which  we  quote  from  appellant's  summary:  ''That  at  the 
time  in  question  all  of  defendant's  express  cars  were  run  on 
orders  issued  by  the  defendant  through  its  train  dispatcher, 
by  means  of  telephone ;  that  said  Joseph  Mahoney  was  in  its 
employ  as  general  trainmaster,  with  jurisdiction  over  its 
entire  system,  and  that  he  had  authority  to  take  cars  to  any 
point  on  its  line;  was  authorized  to  employ  and  discharge 
men,  and  do  all  things  necessary  to  properly  superintend 
defendant's  business  in  the  operative  department,  and  was 
authorized  to  decide  when,  how,  and  under  what  conditions 
a  special  car  should  be  sent  out.  That  Charles  Baldwin  was 
its  general  superintendent  of  transportation;  that  the  said 
Mahoney  was  next  in  authority  and  empowered  to  act  in  his 
stead  in  his  absence.  Avers  that  the  ofiEice  of  said  Mahoney 
was  in  the  Union  Block  in  the  city  of  Anderson,  and  avers 
the  proximity  of  the  office  rooms  of  the  dispatcher  to  Bald- 
win and  Mahoney.  That  defendant's  railway  track,  from 
the  City  of  Anderson  to  siding  30,  which  was  located  on  the 
northern  outskirts  of  said  city,  was  a  double  track,  at  which 
was  located  two  telephones,  used  by  its  motormen  and  con- 
ductors in  communicating  with  its  train  dispatcher.  That 
on  the  day  in  question,  it  was  cold,  sleeting,  raining,  light- 
ning, freezing,  foggy,  dark  and  cloudy;  ice  was  frozen  upon 
its  telephone  wires,  and  the  electric  current  then  prevailing 
made  said  telephones  useless  for  directing  the  movement 
of  its  cars ;  that  said  telephones  and  lines  were  then  not  in 
good  working  order ;  that  defendant  and  its  train  dispatcher 
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and  the  said  Mahoney  well  knew  that  fact;  and  that  the 
said  Mahoney,  in  the  absence  of  the  said  Baldwin,  under- 
took to  and  did,  man  a  car  with  a  crew,  and  sent  the  same 
out  as  a  wild  car  without  a  schedule,  knowing  the  condition 
of  said  telephones  and  lines  that  messages  could  not  be 
sent  over  the  same  or  received,  and  knowing  that  the  car 
on  which  plaintiff  was  then  engaged  was  between  sidings 
33  and  32,  coming  southward ;  and  the  said  Mahoney,  know- 
ing that  the  train  dispatcher  did  not  know  of  his  intention 
to  send  out,  take  out,  or  cause  to  be  taken  out,  said  wild 
car  from  Anderson  to  Tipton,  the  defendant,  acting  through 
the  said  Mahoney,  as  such  trainmaster,  carelessly  and  negli- 
gently failed  to  telephone  from  the  office  of  the  said  Ma- 
honey to  the  dispatcher,  while  at  his  office  in  the  Union 
Block,  that  he  was  going  to  send  out  said  car,  and  then  and 
there  negligently  failed  to  go  to  the  office  of  the  train  dis- 
patcher in  said  Union  Block,  and  so  noti^  him,  and  that 
the  said  Mahoney  then  and  there  negligently  failed  to  give 
said  dispatcher  notice  of  the  taking  out  of  said  wild  car, 
and  that  the  train  dispatcher  had  no  knowledge  thereof,  and 
'did  then  and  there  decide  for  the  defendant  to  man  said 
ear  with  one  McDonald  as  its  conductor,  and  himself  as  mo- 
torman;  •  •  •  and  did  then  and  there  order  said  car 
from  the  defendant's  bams  •  *  •  and  did  then  and 
there  order  the  said  McDonald  as  conductor,  and  himself  as 
motorman,  to  proceed  with  said  car  and  take  the  same  out 
*  •  •  northbound,  and  in  obedience  to  said  orders,  the 
said  McDonald,  as  conductor  on  said  car,  and  himself,  the 
said  Mahoney,  motoring  said  car,  and  performing  the  work 
of  motorman  in  the  actual  running  of  said  car,  proceeded 
with  said  car  northward  to  switch  30  *  *  *  and  at- 
tempted for  the  first  time  to  notify  the  dispatcher,  and  said 
telephones  and  lines  were  out  of  repair  and  in  bad  condi- 
tion, as  aforesaid,  and  useless  *  *  *  said  message  could 
not  be  sent*  That  from  said  switch  30  northward,  defend- 
ant's line  is  a  single  track;  that  defendant  had 'no  rules  by 
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which  its  employes  out  on  its  line  could  protect  themselves 
from  collision  with  a  wild  car  going  in  an  opposite  direc- 
tion, and  no  means  had  been  provided  for  such  protection. 
The  complaint  sets  out  a  copy  of  the  order  upon  which  the 
express  car  proceeded  from  siding  33  to  32.  That  the  said 
Mahoney,  at  said  siding  30,  knowing  that  the  dispatcher  could 
not  be  communicated  with  by  telephone,  *then  and  there  de- 
cided to  order  said  car  to  be  continued  on  its  journey  north- 
bound upon  said  single  track  line  *  *  *  and  negli- 
gently ordered  said  crew,  consisting  of  conductor  McDonald, 
and  himself  acting  as  motorman  in  the  doing  of  the  physical, 
manual  work  of  motoring  said  car,  to  proceed  northward 
from  said  switch  30.'  " 

It  is  further  alleged  'Hhat  the  negligence  of  the  defend- 
ant as  aforesaid  and  the  negligence  of  the  said  Joseph  Ma- 
honey  as  general  trainmaster  of  the  defendant  acting  for 
the  defendant  as  such,  as  the  agent  and  representative  of  the 
defendant  as  aforesaid,  and  the  negligence  of  said  Mahoney 
while  yet  in  his  office  in  failing  to  notify  said  train  dis- 
patcher of  his  intention  to  send  out,  take  out  or  order  out 
said  wild  car  as  aforesaid,  under  all  the  conditions  afore- 
said, was  the  sole  and  approximate  cause  of  said  collision 
and  of  plaintiff's  said  injuries  received  therein  as  aforesaid ; 
*  *  *  that  said  accident  was  caused  and  plaintiff's  in- 
juries received  as  aforesaid  proximately  and  directly  by  the 
negligence  of  the  defendant  as  aforesaid  and  by  the  negli- 
gence of  the  said  Joseph  Mahoney  as  general  trainmaster 
of  the  defendant  as  aforesaid  and  representative  and  agent 
of  the  defendant  as  aforesaid  and  without  any  fault  or 
negligence  upon  the  part  of  the  plaintiff." 

The  first  error  assigned  presents  the  ruling  of  the  court  on 
the  motion  to  strike  out  that  part  of  the  amended  com- 
plaint which  alleged  the  defective  condition  of  the  tele- 
phones and  telephone  lines.  Appellant  contends  that  these 
averments  were  absent  from  the  original  complaint,  and  now 
appear  for  the  first  time  in  the  amended  complaint,  which 
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was  filed  more  than  two  years  after  the  happening  of  the 
injury,  and  that  under  the  law  an  amendment  will  not  be 
permitted  when  it  will  operate  to  defeat  the  statute  of  limi- 
tations. 

Inasmuch  as  the  same  question  is  raised  by  appellant  in 
its  discussion  of  the  evidence  under  the  issue  tendered  by  its 
answer  of  the  statute  of  limitations,  to  avoid  repetition 
we  will  at  this  point  discuss  the  entire  question  presented  by 
these  allegations  in  this  amended  paragraph.    While 
!•     there  may  be  some  apparent  conflict  in  the  applica- 
tion of  the  law  to  particular  cases,  we  think  the  gen- 
eral proposition  contended  for  by  appellant,  that  an  amend- 
ment will  not  be  permitted  when  it  will  operate  to  defeat 
the  statute  of  limitations,  is  well  settled  by  the  decisions  of 
this  State.    School  Town  of  Monticello  v.  Orant  (1885),  104 
Ind.  168,  1  N.  B.  302;  Fleenor  v.  Taggari  (1888),  116  Ind. 
189,  18  N.  B.  606;  Chicago,  etc,  B.  Co.  v.  Bills  (1889),  118 
Ind.  221,  20  N.  B.  775;  Blake  v.  Minkner  (1894),  136  Ind. 
418,  36  N.  B.  246;  Fleming  v.  City  of  Anderson  (1907),  39 
Ind.  App.  343,  344,  76  N.  B.  266. 
But  do  the  allegations  of  this  amended  pleading,  relative 
to  appellant's  telephones  and  telephone  lines,  amount 
2.     to  an  independent  charge  of  negligence  in  this  regard 

as  a  proximate  cause  of  appellee's  injury? 
A  careful  reading  of  these  allegations  discloses  that  their 
purpose  and  intent  in  the  pleading  is  not  to  charge  inde- 
pendent negligence  of  defective  telephone  equipment  as  the 
cause,  or  even  as  one  of  the  causes  of  appellee's  injury.  It 
seems  clear  to  us  that  the  sole  and  only  negligence  charged 
in  this  third  paragraph  of  the  complaint,  as  being  the  cause 
of  appellee's  injury,  is  that  of  Mahoney. 

In  this  connection  it  must  be  remembered  that  this  plead- 
ing alleges  that  at  the  time  complained  of  appellant  ran  all 
its  express-  and  freight-cars  as  extras,  or  specials,  without  a 
schedule,  upon  orders  issued  by  appellant  through  its  train 
dispatcher,  by  means  of  telephone. 
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As  tending  to  show  the  negligence  of  Mahoney's  condnet 
in  such  matter,  and  the  character  and  degree  of  that  negli- 
gence, the  pleader  sets  out  in  detail  the  then-existing  weather 
conditions,  and  the  conditions  of  the  telephones  and  lines  as 
a  result  thereof,  viz.:  ''That  it  was  cold,  sleeting,  raining, 
lightning,  freezing,  foggy,  dark  and  cloudy"^  and  ''that  ice 
was  frozen  upon  its  telephone  wires,  and  the  electric  current 
then  prevailing  made  said  telephones  useless  for  directing 
the  movement  oi  itii  cars,  that  said  telephones  and  lines  were 
then  not  in  good  working  order ;  that  defendant  and  its  train 
dispatcher  and  said  Mahoney  well  knew  that  facf 

It  will  be  observed  from  the  synopsiB  of  the  complaint 
that  there  is  no  charge  that  appellant  negligently  or  care- 
lessly suffered  or  permitted  its  telephone  line  to  get  in  such 
defective  and  useless  condition,  but  the  allegations  are  all 
to  the  effect  that  the  telephone  conditions  alleged  were 
temporary,  the  result  of  extreme,  extraordinary  and  unusual 
weather  conditions,  over  which  defendant  had  no  control, 
and  that  notwithstanding  the  extreme  weather  conditions, 
and  the  telephone  conditions  resulting  therefrom*  "the  said 
Mahoney  in  the  absence  of  said  Baldwin  undertook  to  and 
did  man  a  car  with  a  crew  and  sent  the  same  out  as  a  wild 
ear  without  a  schedule,  knotuing  the  conditions  of  said  tele- 
phones and  lines  that  messages  could  not  he  sent  over  the 
same  or  received.' ' 

These  allegations  simply  show,  or  tend  to  show,  that  under 
the  alleged  prevailing  weather  conditions  and  the  resulting 
telephonic  conditions  it  was  neglig^ence  on  Mahoney 's  part  to 
send  this  car  out  in  the  first  instance,  without  first  knowing 
that  the  train  dispatcher  could  notify  the  car  coming  from 
the  other  direction,  and  also  that  Mahoney,  before  leaviog 
his  office  or  the  station  at  Anderson,  on  account  of  said 
weather  and  telephone  conditions,  should  have  anticipated 
his  inability  to  reach  the  train  dispatcher  by  telephone  from 
siding  No.  30,  thereby  emphasizing  the  importance  of  his 
advising  the  train  dispatcher  of  his  intention  to  send  out 
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sueh  car  before  leaving  the  office,  and  of  his  conclusion  to  do 
so  before  leaving  the  station,  and  in  this  way  'and  to  this 
extent  these  allegations  give  character  and  degree  to  the 
negligent  acts  charged  against  Mahoney,  but  in  no  sense 
constitute  an  independent  charge  of  negligence  as  the  proxi- 
mate cause,  or  as  one  of  the  proximate  causes  of  plaintiff's 
injuries. 

As  we  view  the  purpose,  force  and  effect  of  these  allega- 
tions of  the  pleading  in  this  case,  the  authorities  cited  by 
appellant  give  no  support  to  its  contention,  and  the  amend- 
ment should  be  treated  as  of  the  date  of  the  filing  of  the 
original  complaint,  in  so  far  as  it  is  affected  by  the  statute 
of  limitations.  We  think  we  are  clearly  supported  in  this 
conclusion  by  the  following  authorities. 

In  the  case  of  Blake  v.  Minkner,  supra^  at  page  426,  the 

court  quotes  with  approval  from  Baylies,  Code  Pleading 

323,  the  following  language :    '  ^  To  determine  whether 

3.  an  amendment  of  the  complaint  will  set  up  a  new 
cause  of  action,  •  •  •  it  is  a  fair  test  to  in- 
quire whether  a  recovery  on  the  original  complaint  would 
be  a  bar  to  any  recovery  under  the  amended  pleading.  If 
it  would,  the  amendment  may  be  allowed;  if  it  would  not, 
the  amendment  should  not  be  ordered." 

In  the  case  of  Fleming  v.  City  of  Anderson,  supra,  at  page 
349  this  court  quotes  with  approval  from  Buswell,  Limita- 
tions (1889  ed.)  §364,  the  following  language:  **The  prin- 
ciple is  that  where  the  amendment  does  not  change  the  cause 
of  action  nor  deprive  the  defendant  of  any  defense  which  he 
liad  to  the  original  suit,  the  plaintiff's  right  shall  be  pre- 
served." To  the  same  effect  are  the  following  cases:  Ohio, 
etc,  B.  Co.  V.  Stein  (1894) ,  140  Ind.  61,  39  N.  B.  246 ;  Thrall 
v.  Gosnell  (1902),  28  Ind.  App.  174,  177,  62  N.  E.  462; 
Cleveland,  etc.,  R.  Co.  v.  Bergschicker  (1904),  162  Ind.  108, 
69  N.  E.  1000;  J^orf  Wayne  Iron,  etc.,  Co.  v.  Parsell  (1912), 
49  Ind.  App.  565,  94  N.  E.  770,  775. 
Vol.  50—37 
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It  is  next  insisted  that  the  court  erred  in  overruling  the 
demurrer  to  this  third  paragraph  of  complaint  It  is  in- 
sisted that  if  there  is  no  new  charge  of  negligence  made  by 
th(»  allegations  with  reference  to  the  defective  telephones  and 
telephone  lines,  then  the  complaint  remains  practically  the 
same  as  the  original  complaint,  and  the  former  decision  of 
this  court  is  the  law  of  the  case,  and  the  complaint  is  there- 
fore bad. 

There  can  be  no  doubt  that  the  former  decision  of  this 

case  by  this  court  is  the  law  of  the  case,  in  so  far  as  it 

applies  to  the  facts  now  pleaded  or  the  evidence  in- 

4.  troduced  thereunder,  where  the  question  presented 
remains  the  same  as  that  decided  on  the  original 

pleading;  but  this  is  not  necessarily  so,  of  course,  as  to  new 
or  additional  questions  presented  by  this  appeal.  City  of 
Logamport  v.  Humphrey  (1886),  106  Ind.  146,  6  N.  B.  337; 
Keller  v.  Gaskill  (1898),  20  Ind.  App.  502,  50  N.  E.  363; 
Brunson  v.  Henry  (1898),  152  Ind.  310,  52  N.  B.  407;  Fori 
Waytie  Iron,  etc.,  Co.  v.  Parsell,  supra. 

Appellant  makes  its  mistake  in  assuming  that  no  amend- 
ment has  been  mi^de  other  than  that  relating  to  rules  and 
telephone  conditions. 

The  grounds  on  which  the  original  complaint  in  this  case 

was  held  bad  by  this  court  were,  to  use  the  language  of  the 

court,  as  follows:    "Under  the  rules  established  by 

5.  these  decisions  there  is  no  sufScient  averment  of  the 
duties  of  the  different  employes  of  appellant  where 

the  same  is  necessary  to  be  shown.  To  aver  of  an  employe 
that  it  was  his  duty,  etc.,  is  merely  the  averment  of  a  con- 
clusion, and  is  not  sufficient,  the  facts  showing  the  duty 
should  be  averred.  •  •  •  This  paragraph  of  the  com- 
plaint is  also  bad  for  the  reason  that  it  clearly  appears  that 
the  negligence  that  caused  the  injury  was  the  negligence  of 
an  employe  in  the  operation  of  the  road  while  performing 
the  servant's  duty,  and  who  was  therefore  a  coservant  mth 
appellee.     The  allegations  show  that  appellee  was  an  em- 
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ploye  in  the  transportation  department  of  appellant,  the 
same  as  Mahoney;  that  Mahoney  was  running  the  car  that 
eansed  the  collision;  that  the  collision  was  not  caused  by 
any  defect  in  track,  roadbed,  equipment  or  appliances,  but  by 
negligent  operation.  This  is  the  employe's  duty,  and  not 
the  master's."  (Our  italics.)  Indiana  Union  Traction  Co. 
V.  Pring  (1908),  41  Ind.  App.  247,  249,  83  N.  B.  733. 

The  allegations  of  this  amended  complaint  we  think  com- 
pletely meet  the  objections  made  by  this  court  to  the  orig- 
inal. The  allegations  of  these  amended  paragraphs,  as  indi- 
cated by  the  summary  of  the  third,  above  set  out,  to  which 
the  objections  are  addressed,  are  no  longer  open  to  the  ob- 
jection that  they  show  plaintiflE's  injury  was  the  result  of  the 
negligence  of  a  coservant,  nor  that  they  allege  conclusions 
as  to  the  duties  of  the  employes,  rather  than  the  facts,  etc. 
There  was  no  error  in  overruling  the  demurrer  to  either 
paragraph  of  the  complaint. 

In  discussing  the  assigned  error  of  overruling  the  motion 
for  a  new  trial,  appellant  insists  that  it  was  error  to  ad- 
mit evidence  to  the  effect  that  ''there  was  a  defect 

6.  in  the  telephones  and  lines,  and  that  they  were  out 
of  order  on  that  occasion." 

For  the  reasons  already  indicated  in  discussing  the  ruling 
on  the  motion  to  strike  out  the  allegations  of  the  complaint 
on  this  same  subject,  we  think  there  was  no  error  in  admit- 
ting this  evidence.  The  evidence  was  proper  as  tending  to 
throw  light  on  the  character  of  Mahoney 's  conduct,  and  for 
the  purpose  of  determining  whether  he  was  negligent 

7.  in  doing  what  he  did.    If  competent  for  any  purpose, 
no  error  could  be  predicated  on  the  admission  of  the 

evidence. 

It  is  next  insisted  by  appellant ' '  that  it  was  error  to  admit 

•    •    •    evidence  of  specific  acts  of  Mahoney  in  proof  of 

the  charge  of  his  incompetency."    In  this  connection 

8.  it  should  be  remarked  that  the  second  paragraph  of 
complaint  proceeds  on  the  theory  that  Mahoney  was 
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incompetent,  etc.  In  support  of  its  contention  on  this  ques- 
tion, authority  is  cited  by  appellant  to  the  effect  that  proof 
of  incompetency  can  only  be  made  by  proof  of  general  repu- 
tation. 4  Thompson,  Negligence  §§4053,  4910;  1  Greenleaf, 
Evidence  (15th  ed.)  §461. 

The  authorities  cited  by  appellant  support  its  contention 
to  the  extent  that  proof  of  specific  instances  of  incompe- 
tency, or  want  of  care  of  an  employe,  are  not  admissible 
for  the  purpose  of  proving  negligence  of  such  employe  at  the 
time  complained  of,  but  we  find  no  holding  in  this  State  that 
this  proof  may  not  be  made  to  show  knowledge  at  least  of 
the  incompetency  on  the  part  of  the  master,  but,  on  the 
contrary,  the  holdings  in  our  own  State  are  all  to  the  effect 
that  such  proof  is  competent  for  that  purpose.  Pittsburgh, 
etc.,  B.  Co.  V.  Ruby  (1871),  3*8  Ind.  294,  312,  318,  10  Am. 
Rep.  Ill;  Broadstreet  v.  Hall  (1907),  168  Ind.  192,  204, 
205,  80  N.  E.  145,  10  L.  R.  A.  (N.  S.)  933,  120  Am.  St. 
356;  Evansville,  etc.,  B.  Co.  v.  Guyton  (1888),  115  Ind. 
450, 17  N.  E.  101,  7  Am.  St  458 ;  City  of  Delphi  v.  Lowery 
(1881),  74  Ind.  520,  39  Am.  Rep.  98. 

But  counsel  insist  that  the  evidence  was  probably  consid- 
ered by  the  jury  on  the  main  proposition.  Conceding  this 
to  be  true,  the  error  was  not  in  the  admission  of  the 

9.  evidence,  because  it  is  error  to  exclude  evidence  if 
admissible  for  any  purpose.     If  appellant's  counsel 

be  correct  in  their  contention,  the  error  resulted  from  a  fail- 
ure to  restrict  and  limit  the  evidence  by  proper  instruction. 
Appellant  failing  to  tender  such  instruction  cannot  be  heard 
to  complain  of  a  prejudicial  influence  resiilting  from  its  own 
neglect  and  omission.  City  of  Delphi  v.  Lowery,  supra,  524. 
That  the  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence  is  next  insisted  by  appellant.  Appellant  contends 
that  the  evidence  shows  that  Mahoney,  whose  negU- 

10.  gence  caused  said  injury,  and  appellee  were  at  the 
time  performing  duties  which  they  respectively  owed 

to  the  master,  and  not  duties  which  the  master  owed  to  his 
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servants,  and  that  therefore  appellee 's  injury  was  the  result 
of  the  negligence  of  a  coemploye,  and  there  can  be  no  re- 
covery. Appellant  bases  this  contention  on  the  fact  that  the 
proof  shows  that  Mahoney  when  he  determined  to  send  out 
the  car  which  collided  with  appellee's  car,  having  failed  to 
get  the  regular  motorman  to  accompany  the  same,  went  on 
the  car  himself  as  such  motorman,  and  operated  the  same 
as  such  from  the  time  the  car  left  the  bam  until  the  collision 
occurred  which  resulted  in  appellee's  injuries,  and  the  fur- 
ther fact  that  there  were  positive  printed  rules  of  the 
company  to  the  following  effect,  viz.:  *'34.  Extra  trains 
are  not  shown  on  time  table,  and  they  have  no  rights  except 
those  given  them  by  the  train  dispatcher.  •  •  • 
37.  Extra  trains  must  not  be  run  without  orders  from  the 
dispatcher.  •  •  •  51.  All  interurban  trains  must  re- 
port to  dispatcher  at  sidings  30,  49  and  27." 

It  is  true,  as  contended  by  appellant,  that  the  grade  or 
rank  of  an  officer  or  superior  servant  of  a  corporation  does 
not  necessarily  furnish  the  test  by  which  to  determine 
whether  or  not  he  be  a  coservant  of  an  employe  of  the  same 
master.  If  such  officer  or  superior  servant  of  such  corpora- 
tion undertakes  to  perform  for  the  master  the  duties 

11.  and  service  of  the  servant,  he  at  the  time  having  au- 
thority so  to  do,  while  so  performing  such  service  his 
negligence  in  performing  the  same  is  the  negligence  of  a  co- 
servant.  DiU  V.  Marmon  (1905),  164  Ind.  507,  521,  73  N.  E. 
67,  69  L.  B.  A.  163;  Southern  Ind.  B.  Co.  v.  Harrell  (1904), 
161  Ind.  689,  700,  68  N.  B.  262,  63  L.  R.  A.  460;  Southern 
Ind.  B.  Co.  V.  Martin  (1903),  160  Ind.  280,  286,  66  N.  E. 
886;  Island  Coal  Co.  v.  Swaggerty  (1903),  159  Ind.  664, 
667,  62  N.  E.  1103,  65  N.  E.  1026 ;  Thacker  v.  Chicago,  etc., 
B.  Co.  (1902) ,  159  Ind.  82,  85,  64  N.  E.  605,  59  L.  R.  A.  792 ; 
Hodges  v.  Standard  Wheel  Co.  (1899),  152  Ind.  680,  687, 
52  N.  B.  391,  54  N.  E,  383 ;  American  Telephone  and  Tele- 
graph Co.  V.  Bower  (1898),  20  Ind.  App.  32,  35,  49  N.  E. 
182;  Louisville,  etc,  B.  Co.  v.  /50m  (1894),  10  Ind.  App. 
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691,  694,  38  N.  E.  423;  Taylor  v.  EvansviUe,  etc.,  B.  Co. 
(1889),  121  IncL  124,  125,  22  N.  E.  876,  6  L.  R.  A.  584, 16 
Am.  St  372.  On  this  question,  however,  the  general  role 
recognized  by  the  authorities  cited,  as  well  as  by  the  courts 
of  other  jurisdictions,  seems  to  be  that  where  the  vice- 
principal  acts  as  such,  and  not  in  his  capacity  as  a  colaborer, 
the  master  is  liable  for  his  negligent  act  Consolidated 
Coal  Co.  V.  Wombacher  (1890),  134  DL  57,  24  N.  K  627; 
Fanter  v.  Clark,  15  IlL  App.  470;  Chicago  Anderson,  etc., 
Brick  Co.  v.  Sobkowiak  (1894),  148  HL  573,  36  N.  E.  572; 
West  Chicago  St.  R.  Co.  v.  Dwyer  (1896),  162  IlL  482,  44 
N.  E.  815;  Pittsburgh  Bridge  Co.  v.  Walker  (1897),  170  DL 
550,  48  N.  E.  915;  Illinois  Steel  Co.  v.  Schymanowski 
(1896),  162  m.  447,  44  N.  E.  876;  Offut  v.  World's  Colum- 
bian  Exposition  (1898),  175  IlL  472,  51  N.  E.  651;  Louis- 
vUle,  etc.,  B.  Co.  v.  Heck  (1898),  151  Ind.  292,  50  N.  E. 
988;  Louisville,  etc.,  B.  Co.  v.  Graham  (1890),  124  Ind.  89, 
24  N.  E.  668;  EvansvUle,  etc.,  B.  Co.  v.  Holcamb  (1894),  9 
Ind  App.  198,  36  N.  E.  39. 

The  evidence  in  this  case  tends,  at  least,  to  sustain  the 

averments  of  the  complaint  on  the  subject  of  the  absence 

of  Charles  Baldwin,  general  superintendent  of  trans- 

10  portation,  on  the  day  that  plaintiff  was  injured,  and 
that  in  his  absence  Mahoney  had  authority,  as  gen- 
eral trainmaster  over  appellant's  entire  system,  to  send 
and  take  cars  to  any  point  on  its  line,  and  to  do  all  things 
necessary  properly  to  superintend  defendant's  business  in 
the  operative  department,  and  was  authorized  to  decide 
when,  how  and  under  what  conditions  a  special  car  should 
be  sent  out  There  was  evidence  also  tending  to  prove  the 
other  material  averments  of  this  third  paragraph  of  com- 
plaint with  reference  to  Mahoney  taking  out  the  car  in 
question,  and  ordering  and  directing  its  movements.  The 
mere  fact  that  Mahoney  went  on  the  car  as  motorman  did 
not  necessarily  lose  him  his  identity  as  such  representative 
of  his  master.    Under  the  authorities,  we  think  it  clear  that 
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the  same  person  may  at  one  and  the  same  time  be  both  mas- 
ter and  servant,  that  in  the  actual  manual  operation  of  the 
car  as  motorman  Mahoney  was  performing  the  service  of  a 
servant,  but  that  in  authorizing  and  directing  the  move- 
ments of  such  car  he  represented  and  necessarily  performed 
the  service  of  master.  Cole  Bros.  v.  Wood  (1894),  11 
Ind.  App.  37,  59,  60,  36  N.  E.  1074;  Chicago,  etc.,  B.  Co.  v. 
Strong  (1907),  228  111.  281,  81  N.  B.  1011. 

Some  of  the  general  principles  which  underlie  the  ques- 
tion here  involved  as  expressed  by  the  courts  of  this  State 
are  as  follows:    **It  is  the  obligation  or  duty  of  the 

12.  master  not  to  expose  his  servants  while  conducting  his 
business  to  perils  or  hazards  which  might  have  been 

provided  against  by  the  exercise  of  due  care  and  proper  dili- 
gence on  the  part  of  the  master."  Pennsylvania  Co.  v.  Mc 
Caffrey  (1894),  139  Ind.  430,  441,  38  N.  B.  67,  29  L.  B.  A. 
104.  See,  also,  Baltimore,  etc.,  B.  Co.  v.  Botvan  (1885) ,  104 
Ind.  88,  94,  3  N.  B.  627. 

When  the  employe  acts  as  and  for  the  master,  and  acts 

within  the  scope  of  his  authority,  he  binds  his  master  the 

same  as  if  the  master  had  himself  acted.    Evansville, 

13.  etc.,  B.  Co.  V.  McKee  (1885),  99  Ind.  519, 522,  50  Am. 
Rep.  102;  Terre  Haute,  etc.,  B.  Co.  v.  McMurray 

(1885),  98  Ind.  358,  368,  49  Am.  Eep.  752;  Consolidated 
Coal  Co.  V.  Wombacher,  supra;  Offut  v.  World's  Columbian 
Exposition,  supra. 

Whenever  a  master  delegates  to  a  servant  the  perform- 
ance of  a  duty  which  rests  on  the  master  alone,  he  is  liable 
for  the  manner  in  which  the  duty  is  performed.  Lindvall  v. 
Woods  (1889),  41  Minn.  212,  42  N.  W.  1020,  4  L.  R.  A.  793 ; 
Harrison  v.  Detroit,  etc.,  B.  Co.  (1890),  79  Mich.  409,  44  N. 
W.  1034,  7  L.  R.  A.  623,  19  Am.  St.  180. 

**  Where  a  master  employs  one  in  a  vocation  requiring  him 
to  act  under  certain  conditions  and  commits  to  his  discretion 
the  duty  of  determining  when  and  what  action  may  be  nec- 
essary, the  employer  will  be  responsible  for  the  misjudg- 
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ment,  as  well  as  the  misconduct  of  the  servant^  and  if  lie 
acts  when  there  is  no  occasion  for  it  at  all,  though  intending 
to  accomplish  some  end  of  the  employment^  sneh  reaponsifail- 
ity  will  still  exist"  Oakland  City,  etc..  Society  v.  Bit^ 
ham  (1892),  4  Ind.  App.  545,  549,  41  N.  E.  383.  See,  also, 
Pittsburgh,  etc.,  B.  Co.  v.  SuUivan  (1895),  141  Ind.  83,  88, 
40  N.  E.  138,  27  L.  B.  A.  840,  50  Am.  St  313 ;  Penngylvank 
Co.  V.  Weddle  (1885),  100  Ind.  138,  141;  Pogarty  v.  St 
Lovis  Tramfer  Co.  (1904),  180  Mo.  4a(>,  79  S.  W.  664. 

As  throwing  farther  light  on  the  particular  question  in- 
volved in  the  application  of  these  general  principles  to  the 
facts  of  this  case  as  presented  by  the  evidence,  we  sninmt 
some  expressions  of  the  courts  of  other  jurisdictions  which 
influence  tiiis  opinion.  The  supreme  court  of  Illinois  in  the 
case  of  Chicago,  etc.,  R.  Co.  v.  McLaUen  (1876),  84  HI  109, 
at  page  116,  said :  ''As  between  the  conductor  and  the  com- 
pany, the  assistant  superintendent^  to  whose  orders  the 
trains  are  aU  subject,  is  the  representative  of  the  corpora- 
tion. His  orders  to  the  conductor  of  a  train  are,  essentially, 
the  orders  of  the  employer.  This  rule  applies  as  well  to  all 
orders  issued  by  his  assistants  in  his  ofKce,  and  issued  in  his 
name.  •  •  •  if  those  intrusted  by  him  with  the  man- 
agement of  the  business  of  the  corporation,  by  orders  issued 
in  his  name,  neglect  to  issue  a  necessaiy  order,  that  is  his 
neglect,  and  the  negligence  of  the  corporation." 

In  the  case  of  Dayharsh  v.  Hannibal,  etc.,  R.  Co.  (1890), 
103  Mo.  570,  576, 15  S.  W.  554,  23  Am.  St  900,  the  supreme 
court  of  that  state  said :  *  *  He  [the  night  hostler  or  boas] 
was  obviously  intrusted  at  the  time  with  the  master's  power 
of  control  of  the  practical  business  done  at  the  roundhouse, 
of  directing  the  movement  of  the  engines,  and  of  the  plain- 
tiff and  of  the  other  employes  there.  *  •  •  It  was  un- 
doubtedly within  the  scope  of  Mr.  Stephens'  authority,  as 
'night  hostler*  or  'boss'  to  direct  where  the  engine  and 
tender,  that  struck  plaintiff,  should  be  placed,  and  how  and 
when  they  should  be  moved  over  the  tracks.     In  giving 
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directions  to  that  end  and  seeing  to  their  execution,  we  think 
he  was  performing  the  master's  part,  and  as  such  was-  the 
representative  of  the  latter  and  not  a  mere  fellow  servant 
of  the  plaintiff.  If  he  had  expressly  directed  the  engine  to 
be  moved  down  by  another  upon  the  plaintiff,  in  the  manner 
described  in  the  evidence  for  the  latter,  the  defendant  would 
have  been  responsible  for  the  act,  and  we  are  unable  to  per- 
ceive any  logical  or  reasonable  distinction  between  so  direct- 
ing it  and  his  performing  such  negligent  act  himself,  in  the 
circumstances  here  shown.  It  was  one  which  fell  within 
his  authority  as  the  master's  representative  to  direct,  and 
it  can  make  no  difference  in  principle  whether  he  did  it  per- 
sonally or  by  another,  in  its  bearing  on  the  rights  of  the 
parties  to  this  cause,  where  his  act  involved  an  obvious 
breach  of  the  master's  duty  to  use  care  to  provide  a  reason- 
ably safe  place  for  plaintiff  to  work  (as  already  defined). 
The  performance  of  that  duty  was  intrusted  to  the  'hostler' 
and  his  negligence  in  not  performing  it  is  ascribable  to  the 
master." 

That  court  again  said,  in  the  case  of  Miller  v.  Missouri 
Pac,  R,  Co.  (1891),  109  Mo.  350,  356,  19  S.  W.  58,  32  Am. 
St.  673 :  **  There  is  no  doubt  but  a  foreman  or  other  repre- 
sentative of  the  master  may  occupy  a  dual  position;  that  is 
to  say,  he  may  at  the  same  time  be  a  fellow-servant  and  an 
agent  or  representative  of  the  master.  There  are  certain 
duties  which  are  personal  to  the  master,  and  for  the  non- 
performance of  which  he  is  liable  to  his  servants.  These 
duties  may  be  delegated  to  a  foreman  or  even  to  a  servant, 
and  the  master  is  still  liable  for  their  non-performance." 

In  Slater  v.  Jcwett  (1881),  85  N.  Y.  61,  39  Am.  Rep.  627, 
the  late  Chief  Justice  Polger  thus  clearly  stated  the  duties 
of  railways  in  this  particular:  **It  is  urged,  and  with 
reason,  that  clearly  arranging  and  promulgating  the  general 
time-table  of  a  great  railway  is  the  duty  and  the  act  of  the 
master  of  it ;  that  when  there  is  a  variation  from  the  general 
time-table  for  a  special  occasion  and  purpose,  it  is  as  much 
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the  duty  and  act  of  the  master,  and  he  is  as  much  required 
to  perform  it ;  that  it  is  the  duty  and  act  of  the  master  to 
see  and  know  that  his  general  time-table  is  brought  to  the 
knowledge  of  his  sei'vants  who  are  to  square  their  actions 
to  it;  that  the  same  is  his  duty  and  act  as  to  a  variation 
from  ity  which  is  but  a  special  time-table;  and  that,  there- 
fore, whomever  he  uses  to  bring  those  time-tables  to  the  notice 
of  his  servants,  he  puts  that  person  in  his  place  to  do  an  act 
in  his  stead,  inasmuch  as  the  responsibility  is  upon  him  to 
see  and  know  that  it  is  done  and  done  effectually ;  and  that 
if,  instead  of  doing  it  in  person,  he  chooses  to  do  it  through 
an  agent,  that  agent,  pro  hac  vice,  is  he,  the  master,  and  he, 
the  master,  is  responsible  for  a  negligent  act  therein  of  that 
agent  whereby  a  fellow-servant  of  him  is  harmed." 

See,  also,  Lewis  v.  Seifert  (1887),  116  Pa.  St  628,  648, 11 
Atl.  514,  2  Am.  St.  631. 

The  Supreme  Court  of  our  own  State,  in  the  case  of  Ciii' 
cinnaii,  etc.,  B.  Co.  v.  Lang  (1889),  118  Ind  579,  581,  21 
N.  E.  317,  said:  **It  may  be  true  that  the  intestate  was 
bound  to  know  of  the  danger  from  regular  trains,  running 
according  to  time-tables  or  rules,  and  yet  not  be  true  that  he 
was  bound  to  know  that  a  wild  or  irregular  train  would  be 
run  over  the  road,  and  so  run  as  to  bring  about  a  collision* 
The  peril  from  the  wild  train  he  was  not  bound  to  antici- 
pate, for  the  reason  that,  from  the  assurance  impliedly  con- 
tained in  the  special  order  assigning  a  designated  duty  to 
hira,  he  had  a  right  to  assume,  in  the  absence  of  counter- 
vailing facts,  that,  if  he  himself  exercised  care  and  diligence, 
the  company  would  not  send  out  a  wild  train  without  exer- 
cising ordinary  care  and  diligence  to  prevent  injury  to  him 
while  traveling  in  the  usual  way  to  the  place  where  he  was 
called  by  the  duty  assigned  him,  and  while  performing  that 
duty  at  the  place  designated.  •  •  •  The  peril  he  was 
subjected  to  from  the  irregular  train  cannot  be  regarded  as 

one  of  the  ordinary  risks  incident  to  the  service  he  had  en- 
tered." 
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We  think  that  these  holdings  of  the  courts  of  our  own 

State  and  of  other  jurisdictions  warrant  the  statement  that 

the  rule  governing  cases  of  this  character  is  as  fol- 

14.  lows:  ^'An  employe  of  a  master  may  at  one  and  the 
same  time  occupy  a  dual  position,  or  sustain  a  dual 
relation  to  his  master,  that  is  to  say  he  may  at  the  same  time 
be  a  fellow-servant  and  an  agent  or  representative  of  the 
master/'  and  that  when  so  situated,  if  such  employe,  as  the 
agent  and  representative  of  his  master,  negligently  does  that 
which  it  is  the  master's  duty  to  do,  and  which  such  employe 
under  his  employment  as  such  agent  or  representative  of 
his  master  is  authorized  to  do,  or  negligently  omits  to  do 
that  which  as  such  agent  and  representative  of  his  master  he 
is  under  obligation  to  do,  and  such  negligent  act  of  commis- 
sion or  omission  results  in  injury  to  another  servant  of  such 
common  master,  such  master  must  respond  in  damages  to 
such  injured  servant  who  has  himself  in  no  wise  contributed 
to  such  injury. 

The  error  of  appellant's  contention  lies  in  the  fact  that  it 
ignores  this  dual  relation  which  Mahoney  sustained  to  his 
master.  Mahoney  as  motorman  is  one  person,  and  as  such 
is  clothed  with  certain  duties  and  obligations  to  his  master 
in  the  operation  of  the  car,  and  Mahoney  as  master  or  vice- 
principal  of  his  master  is  quite  another  person,  with  entirely 
different  powers,  duties  and  obligations  under  his  employ- 
ment and  under  the  law.  He,  the  same  as  the  owner  and 
general  superintendent,  may  combine  in  himself  both  posi- 
tions, and  whether  he  acts  as  the  one  or  the  other  depends 
on  the  service  rendered,  but  this  service  is  not  necessarily 
the  actual,  the  manual  or  physical  service.  As  motorman  he 
must  obey  orders,  as  master  he  requires  none,  but  may,  in 
fact  must,  make  and  give  them.  As  motorman  alone,  Ma- 
honey when  he  left  siding  No.  30  without  advising  the  train 
dispatcher  disobeyed  the  orders  of  his  master ;  as  master  he 
simply  ignored  a  former  order,  and  substituted  therefor 
another,  his  own  judgment  and  discretion,  and  such  act 
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under  the  law,  being  that  of  the  master  itself,  it  cannot 
escape  the  responsibility  therefor.  As  master  he  could  sit 
in  his  office  and  direct  the  taking  out  of  any  car,  and  control 
its  movement  along  the  entire  line.  The  fact  that  he  ac- 
companies the  car  in  person  as  motorman  does  not  prevent 
him  from  exercising  the  same  control. 

Whether  the  service  performed,  which  resulted  in  the  in- 
jury,  was  in  fact  the  service  of  a  master  or  a  coservant  is 
not  to  be  determined  solely  by  the  manual  or  physical  serv- 
ice being  rendered,  but  there  may  be  a  mental  service  also  to 
be  taken  into  account,  one  requiring  the  exercise  of  judg- 
ment, discretion,  control  or  supervision.  In  this  case  there 
was  the  service  of  judgment,  discretion  and  control  in  the 
sending  out  and  operation  (by  operation  we  mean  control 
of  movement  and  not  the  manual  or  physical  operation)  of 
the  car  in  question,  which  was  the  performance  of  the 
master's  duty,  and  there  was  also  the  manual  or  physical 
operation  of  the  car  as  motorman,  and  this  was  the  duty  of 
the  servant. 

In  the  sending  out  of  tlie  car  in  the  first  instance  there 
could  be  no  question  but  that  Mahoney  acted  as  master,  and 
we  think,  for  the  same  reasons,  there  can  be  no  question  but 
that  he  acted  in  such  capacity  at  every  stage  of  the  move- 
ment of  the  car,  where  his  judgment  and  discretion  were 
exercised  in  causing  the  car  to  be  moved  either  by  his  order 
and  direction  or  by  going  on  the  car  and  moving  it  in 
person. 

But  even  if  it  be  conceded  that,  under  the  proof,  Mahoney 

in  leaving  siding  No.  30  acted  as  a  coservant  with  plaintiff, 

the  evidence  is  still  sufficient,  because  there  is  evi- 

15.  dence  tending  to  prove  the  other  allegations  of  the 
complaint,  which  charge  that  Mahoney  negligently 
took  the  car  out  in  the  first  instance,  and  that  this  negli- 
gence was  one  of  the  proximate  causes  of  the  injury  as 
charged.    This  being  true,  and  being  the  act  of  the  master, 
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the  mere  fact  that  another  negligent  act,  which,  under  the 
proof,  may  have  been  that  of  a  coservant,  contributed  to 
plaintiff's  injury,  would  not  defeat  his  right  to  recover,  be- 
cause it  is  well  settled  that  '* where  the  master's  negligent 
act  is  a  proximate  cause  of  the  injury  he  is  responsible,  the 
injured  party  being  himself  without  fault,  although  the 
negligence  of  a  fellow-servant  may  have  concurred  in  bring- 
ing an  injury  upon  the  plaintiff."  In  this  connection  the 
language  of  Judge  Elliott,  in  the  case  of  Cincinnati,  etc., 
R.  Co.  V.  Lang,  supra,  at  page  583,  is  applicable:  **If  the 
master's  negligence  is  the  principal  cause  of  the  injury,  then 
he  will  not  be  absolved  from  liability,  although  the  negli- 
gence of  a  fellow-servant  may  have  concurred  in  causing 
the  injury ;  so  that,  if  it  were  true  that  the  negligence  that 
caused  the  collision  was  in  part  that  of  the  persons  in  charge 
of  the  wild  train,  even  then  the  appellant,  under  the  case 
made  by  the  complaint,  would  be  liable.  This  conclusion  is 
well  fortified  by  authority."  See,  also,  Pennsylvania  Co.  v. 
McCaffrey,  supra;  Louisville,  etc.,  R.  Co.  v.  Berkey  (1894), 
136  Ind.  181,  189,  35  N.  E.  3 ;  Pennsylvania  Co.  v.  Burgett 
(1893),  7  Ind.  App.  338,  341,  33  N.  E.  914,  34  N.  E.  650; 
Lake  Shore,  etc.,  R.  Co.  v.  Wilson  (1894),  11  Ind.  App.  488, 
491,  38  N.  E.  343;  Cayzer  v.  Taylor  (1857),  10  Gray  274,  69 
Am.  Dec.  317;  Booth  v.  Boston,  etc.,  R.  Co.  (1878),  73  N.  Y. 
38,  29  Am.  Rep.  97. 

Appellant  next  complains  of  certain  instructions.  Num- 
ber three,  given  by  the  court,  is  the  first  objected  to.  It  is 
as  follows:     "If  you  believe  from  the  evidence  that 

16.  the  defendant  was  guilty  of  the  negligence  charged 
in  the  amended  complaint,  or  in  any  one  of  the 
paragraphs  thereof,  and  that  the  injuries  complained  of 
were  the  natural  consequence  of  such  negligence,  and  such 
as  might  have  been  foreseen  and  reasonably  anticipated  as 
the  result  of  such  negligence,  then  such  negligence  should  be 
r^;arded  as  the  proximate  cause  of  the  injury."    It  is  in- 
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sisted  that  this  instruction  is  erroneous,  because  **it  omits 
the  factor  of  probability,  which  is  essential  in  determining 
proximate  cause."  It  is  true  the  word  ** probable'*  does  not 
accompany  the  word  ** natural"  as  frequently  occurs,  but  we 
think  the  factor  of  probability  of  the  consequence  of  the  neg- 
ligence is  suflSciently  embodied  in  the  word  ** natural"  itself, 
and  the  further  qualifying  words,  **and  such  as  might  have 
been  foreseen  and  reasonably  anticipated  as  the  result  of 
such  negligence."  Evidently  no  harm  could  have  resulted 
to  appellant  from  the  omission  of  the  word  ''probable,"  in 
view  of  the  other  words  contained  in  the  instruction. 

Instruction  eight  is  next  objected  to.     This  instruction 

places  on  appellant  the  burden  of  proving  that  appellee 

knew  of  the  incompetency  of  Mahoney.     This  burden 

17.  was  on  appellee,  and  the  giving  of  the  instruction  was 
error.     Ohio,  etc,  R.  Co.  v.  Dunn  (1894),  138  Ind. 

18,  21,  36  N.  E.  702,  37  N.  E.  546;  Evansmlle,  etc.,  B.  Co.  v. 
Duel  (1893),  134  Ind.  156,  33  N.  E.  355;  Louisville,  etc.,  B. 
Co.  V.  Sandford  (1889),  117  Ind.  265, 19  N.  E.  770;  Indian- 
apolis, etc..  Transit  Co.  v.  Andis  (1904),  33  Ind.  App.  625, 
72  N.  E.  145 ;  1  Rice,  Evidence  §75. 

In  this  case,  however,  we  are  unable  to  see  where  any 

harm  could  have  resulted  to  appellant,  or  how  the  verdict 

was  in  any  manner  influenced  by  the  instruction. 

18.  There  was  entirely  sufficient  affirmative  proof  to  jus- 
tify the  jury  in  finding  that  appellee  had  no  knowl- 
edge of  the  incompetency  charged,  and  shown  by  the  proof, 
and  there  was  no  proof  whatever  offered  by  either  appellee 
or  appellant  to  the  contrary.  Under  such  circumstances,  the 
appellee  on  this  question  had  made  a  prima  facie  case,  which 
was  not  disputed  by  any  other  evidence  oflfered,  and  it  was 
not  important  on  whom  the  burden  of  proof  rested,  and  any 
instruction  on  the  subject  of  the  burden  of  proof  as  to  such 
fact  was  necessarily  harmless. 

Instruction  twenty-six,  given  by  the  court  on  its  own 
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motion,  is  next  objected  to,  for  the  reason  that  it  told  the 
jury  that  the  ordering  of  the  starting  of  the  trains 

19.  and  cars  was  the  duty  of  the  master.  This  instruc- 
tion is  as  follows:  **The  court  instructs  you  that  in 
the  operation  of  an  electric  street  railway,  by  a  railway 
corporation,  the  ordering  of  the  starting  of  its  trains  or 
cars  is  an  absolute  duty  of  such  corporation,  that  is  the 
master,  and  when  such  company  entrusts  that  duty  to  one 
of  its  officers  or  employes  then  such  officer  or  employe,  in 
discharging  that  duty  is  a  vice-principal,  and  the  act  of 
such  person  in  that  respect  is  the  act  of  the  company,  the 
master,  and  for  his  negligent  acts  in  discharge  of  these  par- 
ticular duties  the  master  is  liable  to  any  one,  employe,  or 
otherwise,  who  being  himself  free  from  fault,  is  injured 
thereby.  You  are  further  instructed  that  the  running  and 
operating  its  cars  is  not  a  duty  of  the  master  to  the  servant, 
and  this  not  being  the  duty  of  the  master,  to  the  servant, 
whether  it  be  motorman,  conductor,  or  trainmaster,  the 
operator  upon  its  car  is  a  fellow  servant,  and  such  master 
is  not  liable  for  injury  to  its  employes  who  are  his  fellow 
servants  for  the  negligent  acts  of  such  operator,  where  the 
master  has  used  care  and  diligence  in  selecting  competent 
servants;  and  these  facts  should  be  kept  in  your  mind  be- 
cause it  becomes  important  in  determining  your  finding 
upon  the  issues  made  by  the  first  and  third  paragraph  of 
the  complaint." 

Instructions  thirty,  thirty-one  and  thirty-two  are  objected 
to  for  practically  the  same  reason  as  that  urged  against 
twenty-six.  What  we  have  before  said  in  this  opinion,  to- 
gether with  the  authorities  cited,  furnishes  our  reason  for 
thinking  these  instructions  correct  expressions  of  the  law 
governing  the  case. 

We  have  examined  the  instructions  in  the  case  with  care, 
and  all  save  number  eight,  from  which  no  possible  harm 
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could  have  resulted,  state  the  law  of  the  case  as  favorable 
to  appellant  as  the  authorities  would  permit. 

We  find  no  error  in  the  record  harmful  to  appellant. 

Judgment  aflSrmed. 

Note.— Reported  in  96  N.  B.  180.  See,  also,  under  (1)  25  Cyc. 
Lms;  (2)  25  Cyc.  1305;  (3)  31  Cyc.  417;  (4)  3  Cyc.  399;  (5)  2G 
Cyc.  1394;  («)  26  Cyc.  1422;  (7)  38  Cyc.  1340;  (8)  26  Cyc.  1435; 
(9)  38  Cyc.  1340;  (10)  26  Cyc.  1454;  (11)  26  Cyc.  1316;  (12)  26 
Cyc.  1076;  (13)  26  Cyc.  1818;  (14)  26  Cyc.  1316,  1321;  (15)  26 
Cyc.  1302;  (16)  26  Cyc.  1496;  (17)  26  Cyc.  1495;  (18)  38  Cic 
1800;  (10)  26  Cyc.  1502.  As  to  the  non-allowance  of  an  amend- 
ment that  would  debar  the  statate  of  limitations  as  a  plea,  see  51 
Am.  St  430.  As  to  who  is  a  vice-principal  and  who  a  fellow-serv- 
ant, see  75  Am.  St  584. 


Smith  et  al.  v.  Hunt. 

[No.  7,652.    Filed  June  5,  1912.] 

1.  Appeal. — Assiffnment  of  Errors. — Waiver. — An  assignment  of 
error  is  waived  by  falling  to  argue  It  or  to  cite  authorities  in  its 
support    p.  594. 

2.  Trial. — Verdict. — Sufficiency  of  the  Evidence. — If  a  complaint 
counts  on  the  breach  of  a  parol  warranty,  a  verdict  for  plaintiff 
is  not  sustained  by  evidence  showing  the  contract  to  have  been 
in  writing,    p.  594. 

3.  CoNTBACTS. — Written. — Parol  Evidence. — Admissibility. — Where 
a  contract  is  reduced  to  writing,  it  is  the  repository  of  the  en- 
tire agreement  between  the  parties,  and  cannot  be  added  to  nor 
varied  by  parol  evidence.    p.596w 

4.  CoxTRACTs. — Definition. — Termination. — ^A  contract  is  an  agree- 
ment between  two  or  more  persons,  based  on  a  sufficient  consid- 
eration, to  do  or  to  refrain  from  doing  some  particular  thing,  and 
its  obligations  remain  In  force  on  the  parties  thereto  until  termi- 
nated by  performance  or  in  some  other  manner  recognized  by  law. 
p.  590. 

5L  Sales. — Contract. — Performance. — Subsequent  Reduction  of  Con- 
tract to  Writing. — Breach  of  Warranty, — Admissibility  of  Parol 
Evidence, — ^Where  a  parol  contract  of  sale  or  exchange  has  been 
fully  performed  on  both  sides,  a  bill  of  sale  thereafter  executed 
containing  a  recital  of  the  terms  of  the  pre-existing  contract  as 
the  parties  at  the  time  understood  and  remembered  them,  al- 
though some  evidence  of  the  terms  of  such  contract  was  not  the 
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sole  erldence  thereof,  so  that  in  an  action  for  breach  of  war- 
ranty parol  eylAence  of  the  terms  of  the  contract  was  admissible, 
p.  597. 

6.  Frauds,  Statute  op. — Contracts, — Memorandum. — Evidence. — 
Written  evidence  is  the  only  character  of  evidence  admissible  to 
establish  a  contract  governed  by  the  statute  of  frauds,  and  a 
written  monorandum  introduced  .in  evidence  is  sufficient  to  es- 
tablish the  terms  of  such  a  contract  regardless  of  whether  it  was 
made  before  or  after  the  contract  was  performed,    p.  599. 

7.  Appeal. — Review. — Harmless  Error, — Instructions. — ^The  giving 
of  an  instruction  which  is  not  accurately  worded  is  not  cause 
for  reversal  where,  in  view  of  the  evidence  and  other  Instructions 
given,  the  Jury  was  not  misled  thereby,    p.  599. 

8.  Sales. — Breach  of  Warranty, — Counterclaim, — Fraud. — Instruc- 
tions.— ^In  an  action  for  breach  of  warranty  of  a  horse  sold  to 
plaintiff  in  exchange  for  a  stock  of  merchandise,  where  defendant 
filed  a  counterclaim  based  on  alleged  fraudulent  representations 
of  plaintiff  relative  to  such  stock  of  merchandise,  an  instruction 
which  told  the  Jury  that  if  it  found  that  the  merchandise  was 
traded  on  the  basis  of  an  inventory  thereof  delivered  by  plain- 
tiff to  defendant  and  on  a  basis  of  the  prices  therein  contained 
and  that  plaintiff  had  told  defendant's  agent  the  kind  and  char- 
acter of  invoice  and  prices  contained  therein  before  the  trade 
was  consummated,  its  verdict  should  be  for  the  plaintiff,  was 
erroneous  in  that  it  was  misleading  and  disregarded  the  alleged 
fraudulent  representations  in  reference  to  the  quality  and  fit- 
ness of  such  merchandise,    p.  599. 

0.  Sales. — Exchange  of  Property. — Fraudulent  Representations. — 
Measure  of  Damages. — Pleading, — Proof, — ^Where  property  is  sold 
by  fraudulent  representations,  the  measure  of  damages  recoverable 
is  the  difference  between  the  value  of  the.  goods  as  they  actually 
were  and  their  value  had  they  been  as  represented,  and  in  such 
action  the  value  of  the  consideration  exchanged  for  the  property 
is  immaterial  and  need  not  be  pleaded  or  proved,    p.  601. 

Prom  Miami  Circuit  Court ;  Joseph  N.  Tillett,  Judge. 

Action  by  Walter  D.  Hunt  against  Marshall  Smith  and 
another.  From  a  judgment  for  plaintiff,  the  defendants 
appeal.    Reversed, 

Charles  A,  Cole,  Albert  H.  Cole,  Hillis  cfe  Bradfield,  and 
Charles  P.  Baldwin,  for  appellants. 
David  E,  Rhodes  and  John  F,  Lawrence,  for  appellee. 

Laibt,  J. — Appellee  brought  this  action  in  the  court  be- 
VoL.  50—38 
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low  to  recover  damages  from  appellants  for  the  breach  of  a 
parol  warranty  alleged  to  have  been  made  by  them  in  the 
sale  or  trade  of  a  stallion.  Prom  the  averments  of  the 
complaint  it  appears  that  appellee  was  the  owner  of  a  stock 
of  goods  of  the  value  of  $2,500 ;  that  some  time  in  January, 
1909,  he  entered  into  a  contract  with  appellants,  whereby 
he  agreed  to  deliver  to  them  said  stock  of  merchandise  in 
exchange  for  a  certain  stallion,  named  Charlie,  valued  in 
the  trade  at  $1,200,  an  automobile,  and  $500  in  cash,  and 
said  trade  was  fully  consummated  by  the  delivery  of  the 
stock  of  goods  to  appellants  and  by  the  acceptance  of  the 
personal  property  and  cash  in  exchange  therefor  by  appel- 
lee. The  complaint  then  charges  that  appellants  at  the 
time  of  the  trade,  and  as  a  part  of  the  consideration  there- 
for, warranted  that  the  horse  Charlie  was  suitable  and  fit 
for  breeding  purposes;  it  also  alleges  a  breach  of  this  war- 
ranty and  seeks  to  recover  damages  therefor. 

The  action  of  the  court  in  overruling  the  demurrer  to  the 
complaint  is  assigned  as  error,  but  this  assignment  is 

1.  waived  by  a  failure  to  argue  it  or  to  cite  authorities 
in  its  support. 

There  was  a  trial  by  jury  and  a  verdict  and  judgment 
in  favor  of  appellee.  Appellants'  motion  for  a  new  trial  was 
overruled,  and  this  is  assigned  as  error. 

It  is  conceded  by  all  parties  to  this  appeal  that  the  com- 
plaint counts  on  the  breach  of  a  parol  warranty  of  the 
stallion.    Appellants  claim  that  the  evidence  in  this 

2.  case  shows  without  dispute  that  the  contract  for  the 
sale  of  the  stallion  was  in  writing,  and  that  it  con- 

tains  no  warranty  as  to  his  breeding  qualities.  If  this 
position  of  appellants  is  correct,  the  verdict  is  not  sustained 
hy  the  evidence  and  the  judgment  cannot  stand.  It  is 
claimed,  however,  on  behalf  of  appellee,  that  the  contract 
under  which  the  exchange  of  the  property  was  made,  rested 
wholly  in  parol  and  may  be  proved  by  parol  testimony. 
This  presents  tlie  first  question  for  decision. 
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On  the  question  under  consideration^  appellee  testified  as 
follows:  ''There  was  no  written  contract  entered  into  for 
the  sale  of  the  horse.  I  prepared  a  bill  of  sale,  sent  it  to 
Mr.  Smith  and  asked  him  to  sign  it  and  return  it  to  me.  I 
got  it  at  least  ten  days  after  the  sale  was  made;  after  I 
came  into  possession  of  the  horse  and  Mr.  Smith  came  into 
possession  of  his  stock  of  goods.  I  took  the  paper  to  Amboy 
with  me  several  days  after  the  trade  had  been  consummated 
and  asked  Smith  to  have  it  signed  and  attested  by  a  notary 
and  he  told  me  there  was  no  notary  in  town  and  I  told  him  if 
he  could  not  have  it  attested  by  a  notary  to  sign  it  in  the 
presence  of  witnesses  and  return  it  to  me.  In  a  few  days  I 
received  the  document.  The  biU  of  sale  bears  the  date  of 
the  sale.  I  had  him  to  sign  it  to  get  something  to  show  that 
I  had  a  clear  title  to  the  horse,  which  I  did  not  have  at  the 
time,  although  I  had  possession  of  the  horse.  The  trade 
was  closed  on  the  14th  day  of  January.  The  bill  of  sale 
was  not  handed  to  Smith  until  after  the  horse  was  deliv- 
ered to  me." 

The  witness  then  identified  the  following  biU  of  sale  as 
given  for  the  horse  in  controversy  in  this  action,  and  appel- 
lants introduced  it  in  evidence : 

"Bill  of  Sale.  I,  the  undersigned,  Marshall  Smith,  of 
Amboy,  Indiana,  owner  of  the  Percheron  Stallion 
'Charlie',  9402,  for  the  sum  of  twelve  hundred  (1200) 
dollars  worth  of  mdse.  for  the  receipt  of  which  is 
hereby  acknowledged,  have  bargained  and  traded  and 
by  these  presents  do  bargain,  trade,  transfer  and  con- 
vey the  said  Percheron  Stallion,  'Charlie',  9402,  to 
Walter  D.  Hunt  of  Gas  City,  Indiana,  and  I  do  for 
myself  and  my  heirs  and  assigns  warrant  and  defend 
the  title  to  said  Stallion  to  be  free  and  clear  from  any 
and  aU  incumbrances  of  every  description  what-so-ever, 
and  I  also  warrant  the  said  grey  Stallion  traded  to  the 
said  Walter  D.  Hunt  to  be  the  same  Stallion  as  the 
Stallion  described  as  Charlie,  9402,  in  a  certificate  of 
pedigree  issued  by  the  American  Percheron  Registry 
Association,  dated  at  LaGrange,  Cook  County,  Illinois, 
the  27th  day  of  September,  1906.  Dated  this  14th  day 
of  January,  1909.  Marshall  Smith." 
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After  the  bill  of  sale  was  introduced  in  evidence,  appel- 
lants objected  to  the  introduction  of  any  testimony  tending 
to  sliow  a  parol  warranty  of  the  horse,  on  the  ground  that 
the  contract  for  the  sale  of  the  horse  was  in  writing,  and 
contained  certain  specified  warranties,  and  that  parol  evi- 
dence was  inadmissible  to  vary  the  terms  of  this  written 
contract.    It  is  well  settled  that  where  a  contract  is 

3.  reduced  to  writing  by  the  parties,  all  prior  and  con- 
temporaneous parol  negotiations  are  merged  in  this 

written  contract.  The  writing  is  the  repository  of  the 
entire  agreement  between  the  parties,  and  cannot  be  added 
to  nor  varied  by  parol  evidence.  Reynolds  v.  Louisville,  etc., 
R.  Co.  (1896),  143  Ind.  579,  40  N.  B.  410;  Shirk  v.  Mitchell 
(1894),  137  Ind.  185,  36  N.  E.  850;  Diven  v.  Johnson 
(1889),  117  Ind.  512,  20  N.  E.  428,  3  L.  R.  A.  308. 

If  tlie  bill  of  sale  introduced  in  evidence  is  a  written  con- 
tract within  the  meaning  of  the  rule  above  recited,  it  must 
necessarily  follow  that  the  court  erred  in  admitting  testi- 
mony as  to  a  parol  warranty  entered  into  prior  to  the  execu- 
tion of  the  bill  of  sale ;  but  if  the  circumstances  under  which 
the  bill  of  sale  was  executed  were  such  as  to  show  that  it 
was  not  intended  to  embody  the  terms  and  conditions  of  the 
contract  between  the  parties  by  which  they  were  to  be  gov- 
erned and  controlled  in  carrying  out  their  contract,  then  the 
rule  would  not  apply.    A  contract  has  been  defined 

4.  to  be  an  agreement  .between  two  or  more  persons, 
based  on  a  sufficient  consideration,  to  do  or  to  refrain 

from  doing  some  particular  thing.  By  the  terms  of  a  con- 
tract, whether  written  or  in  parol,  the  parties  become  obli- 
gated to  do  or  to  perform  the  acts  stipulated  on  their  part 
to  be  performed,  and  these  obligations  remain  in  force  on 
the  parties  to  the  contract  until  the  contract  has  been  termi- 
nated in  some  manner  recognized  by  law.  When  the  con- 
tract has  been  terminated,  both  parties  are  thereby  released 
from  all  obligations  thereunder.  One  of  the  recognized 
means  of  terminating  a  contract  is  by  performance,  and 
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when  a  contract  has  been  fully  performed,  all  parties  are 
released  from  any  further  obligations  thereunder,  and  the 
contract  ceases  to  exist. 

In  this  case  it  appears  from  the  evidence  that  a  contract 
of  some  kind  was  entered  into  between  the  parties  in  refer- 
ence to  an  exchange  of  personal  property.     In  pur- 

5.  suance  of  this  contract,  appellee  delivered  to  appel- 
lants a  stock  of  goods,  and  appellants  paid  appellee 
$500  in  cash,  and  delivered  to  him  an  automobile  and  the 
horse.  The  contract  was  thus  fully  performed  on  both 
sides,  and  was  thereby  terminated.  No  written  evidence  of 
the  contract  existed  at  or  before  the  time  of  its  termination. 
All  of  the  acts  done  by  both  parties,  in  carrying  out  the 
contract  in  question,  were  done  in  pursuance  of  a  contract, 
the  terms  of  which  at  the  time  rested  entirely  in  parol.  The 
bill  of  sale  introduced  in  evidence  was  executed  at  a  time 
after  the  contract  had  been  terminated,  and  when  there  was 
no  contract  between  the  parties  which  could  be  merged  into 
a  written  instrument.  It  was  not,  therefore,  a  written  con- 
tract. At  most  it  could  be  nothing  more  than  a  statement 
in  writing  of  the  terms  of  a  preexisting  parol  contract, 
which  had  been  fully  performed  and  terminated.  If  this 
bill  of  sale  had  been  executed  while  the  contract  was  still 
subsisting,  and  before  it  had  been  terminated  by  complete 
performance,  it  would  then  have  constituted  the  sole  repos- 
itory of  the  agreements  between  the  parties,  and  would  have 
been  the  only  evidence  of  the  terms  of  the  contract. 

The  bill  of  sale  introduced  in  evidence  was  prepared  by 
appellee  and  signed  by  appellant  Smith.  It  contained  a 
recital  of  the  terms  of  the  preexisting  verbal  contract,  as  the 
parties  at  the  time  understood  and  remembered  them.  It 
was  some  evidence  of  the  terms  of  the  parol  contract  which 
had  been  previously  performed  and  terminated,  but  it  was 
not  the  sole  evidence  of  such  contract,  as  would  have  been 
the  case  had  it  been  executed  while  the  contract  was  still 
subsisting  and  unperformed.     Suppose  that  a  horse  is  sold, 
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delivered  and  settled  for  under  the  terms  of  a  parol  contract 
which  provides  for  no  warranty,  and  that  afterwards  the 
seller  gives  to  the  purchaser  a  written  bill  of  sale  contain- 
ing a  warranty  as  to  the  soundness  of  the  horse.  Such,  a 
warranty,  having  no  consideration  to  support  it,  would  not 
be  binding  on  the  seller,  and  it  is  quite  apparent,  we  think, 
that  he  would  not  be  precluded  from  showing  by  parol  that 
the  writing  containing  the  warranty  was  executed  after  the 
contract  of  sale  had  been  terminated  by  performance,  and 
that  the  parol  contract  of  sale  did  not  provide  for  such  a 
warranty.  2  Mechera,  Sales  §1247;  Summers  v.  Vaughan 
(1871),  35  Ind.  323,  9  Am.  Rep.  741;  C.  Aultm<in  &  Co.  v. 
Kennedy  (1885),  33  Minn.  339,  23  N.  W.  528,  McOaughey 
V.  Richardson  (1889),  148  Mass.  609,  20  N.  E.  202. 

We  are  of  the  opinion,  therefore,  that  the  contract  under 
which  the  parties  acted,  as  disclosed  by  the  evidence  in  this 
case,  rested  in  parole,  and  that  the  court  did  not  err  in  ad- 
mitting parol  testimony  as  to  its  terms. 

Our  attention  is  called  to  the  cases  of  Claypool  v.  Jaqua 
(1893),  135  Ind.  499,  35  N.  E.  285,  and  Moore  v.  Harrison 
(1901),  26  Ind.  App.  408,  59  N.  E.  1077,  and  counsel  for 
appellants  claim  that  these  cases  announce  a  principle  at 
variance  with  the  conclusion  reached  in  this  case.  Both  of 
these  cases  involved  contracts  made  in  consideration  of 
marriage.  Such  contracts  fall  within  the  provisions  of  our 
statute  of  frauds,  and  can  be  proved  only  by  some  note  or 
memorandum  signed  by  the  party  to  be  charged.  §7462 
Bums  1908,  §4904  R.  S.  1881 ;  Flenner  v.  Flenner  (1868),  29 
Ind.  564;  Brenner  v.  Brenner  (1874),  48  Ind.  262;  Claypool 
V.  Jaqua,  supra.  In  each  of  the  cases  cited  and  relied  on 
by  appellants,  the  contract  in  consideration  of  marriage  was 
entered  into  by  parol  prior  to  marriage,  and  after  marriage 
a  written  memorandum  evidencing  the  terms  of  the  contract 
was  prepared  and  signed  by  the  party  to  be  charged.  It 
was  held  in  each  of  these  cases  that  the  written  memoran- 
dum, prepared  and  signed  after  the  marriage,  furnished  the 
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written  evidence  of  the  contract  required  by  the  statute  of 
frauds.  All  parol  evidence  was  excluded,  because  such  con- 
tracts cannot  be  established  by  parol  testimony ;  they  must 
be  established  entirely  by  written  evidence  as  required  by 
the  statute. 

Where  an  action  is  brought  to  enforce  a  contract  gov- 
erned by  the  statute  of  frauds,  a  written  memorandum,  evi- 
dencing the  terms  of  such  contract,  introduced  in 

6.  evidence  at  the  trial,  is  sufiKcient  to  establish  it,  re- 
gardless of  whether  such  memorandum  was  made 

before  or  after  the  contract  was  performed.  What  the 
statute  requires  to  establish  such  contracts  is  written  evi- 
dence, and  no  other  character  of  evidence  is  admissible. 
When  the  contract  sought  to  be  enforced  is  not  governed 
by  the  statute  of  frauds,  however,  this  rule  does  not  apply. 
The  contract  sued  on  in  this  case  is  not  governed  by  the 
statute  of  frauds,  and  for  this  reason  the  cases  relied  on  by 
appellant  are  not  controlling. 

Appellants  do  not  contend  that  the  evidence  introduced 
at  the  trial  of  this  case  is  insufficient  to  show  a  parol  war- 
ranty. Their  sole  contention  on  this  point,  as  we  under- 
stand it,  is  that  the  written  bill  of  sale  introduced  in  evi- 
dence does  not  establish  the  warranty  pleaded,  and  that 
parol  evidence  was  inadmissible  for  such  purpose.  What 
we  have  already  said  disposes  of  this  contention. 

Appellants  object  to  certain  instructions  given  to  the 

jury  at  the  trial.     The  first  one  objected  to  is  instruction 

one,  given  by  the  court  of  its  own  motion.     This  in- 

7.  struction  is,  in  the  main,  correct,  although  it  is  not 
very  accurately  worded.     In  view  of  the  evidence  and 

the  other  instructions  given,  we  think  that  the  jury  was  not 
misled  thereby. 

Instructions  eight  and  ten,  given  at  the  request  of  appel- 
lee and  objected  to  by  appellants,  are  both  clearly  er- 

8.  roneous.     These  instructions  relate  to  the  counter- 
claim of  appellants,  which  was  based  on  the  alleged 
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fraudulent  representations  of  appellee  in  reference  to  the 
stock  of  merchandise  traded  to  appellants.  The  representa- 
tions alleged  to  be  false  and  fraudulent  were:  (1)  That  the 
stock  of  clothing  was  fresh,  new,  up  to  date,  of  the  prevailing 
fashion  and  suited  to  the  market  and  adapted  to  the  trade 
at  Amboy;  (2)  that  the  invoice  of  said  stock  of  clothing, 
produced  and  exhibited  to  appellants'  agent  to  induce  the 
sale,  was  a  true  and  correct  invoice  of  said  stock  of  goods, 
and  that  the  values  therein  shown  were  the  true  and  correct 
values  of  such  goods  at  wholesale. 

Instruction  eight  is  as  follows:  ''If  you  find  from  the 
evidence  that  the  goods  in  question  and  referred  to  in  the 
cross  complaint  and  counter  claim  were  traded  to  the  said 
defendant  Hardware  Company  on  the  basis  of  an  inventory 
thereof  delivered  by  plaintiff  to  said  defendant  or  its  agent 
and  upon  the  basis  of  the  prices  therein  contained  and  that 
the  plaintiff  told  its  said  agent  the  kind  and  character  of 
invoice  and  prices  contained  therein  before  the  trade  was 
consummated,  then  in  such  case  your  verdict  should  be  for 
the  plaintiff,  Walter  D.  Hunt,  on  the  cross  complaint  or 
counter  claim.''  Under  this  instruction,  if  the  jury  found 
that  the  stock  of  merchandise  was  traded  on  the  basis  of  an 
inventory,  and  that  plaintiff  told  defendants'  agent  the  kind 
and  character  of  the  invoice  and  the  prices  contained  there- 
in, then  there  could  be  no  recovery  on  the  counterclaim.  If 
this  were  the  law,  there  could  be  no  recovery  on  the  counter- 
claim, even  though  the  jury  found  that  the  inventory  was 
false  as  to  the  quantity  of  goods,  and  that  the  prices  stated 
therein  were  not  the  correct  wholesale  prices  of  such  goods, 
and  further  found  that  plaintiff  fraudulently  represented 
that  the  invoice  was  true  and  correct,  both  as  to  the  quantity 
of  the  goods  and  the  prices  stated,  and  all  other  facts 
essential  to  a  recovery  on  this  theory.  Appellee  contends 
that  the  instruction  was  intended  to  mean,  and  that  the  jury 
understood  it  as  meaning,  that  there  could  be  no  recovery 
on  the  counterclaim,  if  the  stock  of  merchandise  was  traded 
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on  the  basis  of  an  invoice  and  the  prices  therein  contained, 
and  that  the  plaintiff  correctly  and  truly  stated  to  the  agents 
of  defendants  the  kind  and  character  of  the  invoice  and  the 
prices  contained  therein.  We  are  not  satisfied  that  the  jury 
80  understood  the  instruction,  at  least,  it  is  so  uncertain  in 
its  meaning  as  to  be  likely  to  mislead  the  jury  in  this  regard. 
The  instruction  is  open  to  another  objection.  It  disregards 
the  alleged  fraudulent  representations  in  reference  to  the 
goods  being  fresh,  new,  up  to  date,  of  the  prevailing  fashion, 
and  suited  to  the  market  and  adapted  to  the  trade  at  Amboy. 
The  jury  was  authorized  by  this  instruction  to  find  against 
the  defendants  on  their  counterclaim,  without  giving  any 
consideration  to  evidence  tending  to  prove  a  cause  of  action 
for  these  alleged  fraudulent  representations.  Even  though 
the  instruction  were  susceptible  of  the  meaning  claimed  for 
it  by  appellants,  its  effect  was  to  tell  the  jury  that  if  appel- 
lee told  the  truth  in  one  of  the  representations  alleged  to 
have  been  false  and  fraudulent,  there  could  be  no  recovery, 
although  other  material  fraudulent  representations,  alleged 
in  the  counterclaim,  were  proved  by  a  preponderance  of  the 
evidence. 

Instruction  ten  is  as  follows:      "Before  you  can  find  for 
the' defendant  on  its  counterclaim,  you  must  first  find  that 

the  plaintiff  made  false  statements  and  representa- 
9.    tions  about  the  goods  as  alleged,  and  second,  you 

must  also  find  that  the  said  defendant  relied  upon 
said  statements  and  representations  to  its  injury,  and  third, 
you  must  find  the  price  and  value  given  for  the  same  and 
value  of  the  same.  If  either  one  of  these  three  facts  are 
not  shown,  your  verdict  should  be  for  the  plaintiff,  Walter 
D.  Hunt,  on  the  counterclaim."  The  jury  was  told  by  this 
instruction  that  before  it  could  find  for  the  defendants  on 
the  counterclaim  in  question,  it  must  find  the  price  and 
value  given  for  the  stock  of  goods,  and  if  this  were  not 
shown,  it  must  find  for  the  plaintiff.  In  an  action  of  deceit 
in  this  State,  the  value  of  the  consideration  exchanged  for 
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the  property  sold  by  alleged  fraudulent  representations  is 
not  a  material  fact,  and  need  not  be  pleaded  or  proved.  It 
was  error,  therefore,  to  require  as  a  prerequisite  to  a  verdict 
in  favor  of  the  defendants  on  their  counterclaim  that  it 
should  prove  the  price  and  value  given  for  the  goods  in  ref- 
erence to  which  the  alleged  fraudulent  representations  were 
made.  The  measure  of  damages  in  such  a  case  is  the  dif- 
ference between  the  value  of  the  goods  as  they  actually 
were,  and  their  value  had  they  been  as  represented.  The 
measure  of  damages  is  not  the  difference  between  the  value 
of  the  goods  and  the  consideration  exchanged  for  them. 
McAroy  v.  Wright  (1865),  25  Ind.  22;  Nysewander  v.  Low- 
man  (1890),  124  Ind.  584,  24  N.  E.  355;  Brier  v.  Mankey 
(1911),  47  Ind.  App.  7,  93  N.  E.  672. 

For  error  in  giving  instructions  eight  and  ten  requested 
by  appellee,  the  judgment  is  reversed,  with  directions  to 
grant  a  new  trial 

Judgment  reversed. 

NoTB. — ^Reported  In  98  N.  E.  841.  See,  also,  under  (1)  3  Cyc. 
8SS;  (2)  38  Cyc.  1884;  (3)  9  Cyc.  763;  17  Cyc.  596;  (4)  9  Cyc.  241 ; 
(5)  35  Cyc.  120;  17  Cyc.  734;  (6)  20  Cyc.  317;  (7)  38  Cyc.  1782, 
1S<)9;  (8)  85  Qyc.  483;  (9)  35  Cyc.  468.  As  to  the  rule  generally 
re8i)ectlng  parol  evidence  to  "vary  written  Instruments,  see  5(>  Am. 
St.  659.  As  to  parol  evidence  to  modify  or  explain  a  bill  of  sale, 
see  19  Ann.  Cas.  54L 


Smith  v.  Andrew  et  al. 

[No.  7,917.    Filed  June  5,  1912.] 


1.  Statutes. — Conaiructitm. — Legislative  Intent. — ^While  statutes 
in  derogation  of  the  common  law  are  to  be  strictly  construed, 
the  primary  rule  of  construction  is  to  ascertain  and  give  effect 
to  the  Intent  of  the  statute,    p.  605. 

2.  Statutes. — Construction, — Legislative  Intent, — In  the  construc- 
tion of  a  statute,  the  intent,  as  gathered  from  an  examination  of 
the  whole  anA  all  its  parts,  prevails  over  the  literal  Import  of 
particular  terms  when  the  strict  letter  of  such  terms  would  lead 
to  injustice  and  contradiction,    p.  605. 
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3.  PAKnTiON. — Rights  of  Remaindermen. — Statute. — Construction. 
—The  act  of  1909  (Acts  1909  p.  339)  providing  that  any  person 
owning  an  undivided  interest  in  fee  simple  in  any  lands  and  at 
the  same  time  owning  a  life  estate  in  the  remaining  portion  of 
such  lands  or  any  part  thereof,  or  the  person  owning  the  fee  In 
such  lands  subject  to  such  undivided  interest  in  fee  and  such 
life  estate  in  any  such  lands,  may  compel  partition  thereof,  ex- 
pressly abrogates  the  common  law  rule  which  required  that  the 
person  seeking  partition  must  be  entitled  to  possession  in  addi- 
tion to  owning  an  interest  in  the  land  and  thereby  prevented  the 
remainderman  ftom  obtaining  partition  as  against  the  life  tenant 
in  possession,  so  that  under  said  act  an  owner  in  fee  of  an  un- 
divided interest  in  land  may  have  partition  thereof  although  an- 
nother  not  in  possession  holds  an  undivided  interest  in  the  life 
estate  not  coupled  with  an  Interest  in  the  remainder,    p.  606. 

From  Huntington  Circuit  Court ;  Samuel  E.  Cook,  Judge. 

Action  by  Thomas  G.  Smith  against  Biley  Andrew  and 
others.  From  a  judgment  for  defendants,  the  plaintiff  ap- 
peals.   Reversed. 

Watkins  &  Butler,  for  appellant. 

Fred  H.  Bowers  and  Milo  Peightner,  for  appellees. 

HoTTEL,  C.  J. — ^Appellant  brought  this  action  for  parti- 
tion of  certain  real  estate  in  Huntington  county,  Indiana. 
Appellees  filed  a  special  answer  to  the  complaint,  and  ap- 
pellant's demurrer  thereto  was  overruled.  A  demurrer  was 
sustained  to  appellant's  reply,  and,  on  his  refusal  to  plead 
further,  judgment  was  rendered  in  favor  of  appellees  and 
partition  denied. 

The  errors  assigned  and  relied  on  are  as  follows:  (1) 
The  court  erred  in  overruling  appellant's  demurrer  to  ap- 
pellees' answer;  (2)  the  court  erred  in  sustaining  the  de- 
murrer to  appellant's  reply. 

To  a  complaint  for  partition,  the  suflSciency  of  which  is 
not  questioned,  appellees  addressed  a  special  answer, 
which,  in  substance,  shows  appellant  and  appellees,  except 
Elizabeth  Andrew,  to  be  owners  as  tenants  in  common  of  the 
remainder  in  the  real  estate  here  involved;  that  Amy  An- 
drew, former  owner  of  a  life  estate  in  said  property,  has  sold 
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one-eighth  of  the  same  to  appellee  Elizabeth  Andrew  and  the 
balance  to  certain  others  of  appellees.  In  reply  to  this 
answer,  appellant  averred  that  Elizabeth  Andrew,  the 
owner  of  the  undivided  one-eighth  interest  in  the  life  estate 
of  Amy  Andrew,  is  the  only  person  who  owns  any  part  of 
said  life  estate,  and  does  not  also  own  a  part  of  the  undi- 
vided remainder;  that  Elizabeth  Andrew  does  not  own  any 
part  of  the  undivided  remainder  and  is  not  in  actual  pos- 
session of  said  real  estate ;  that  said  Amy  Andrew  has  long 
since  sold  all  her  interest  in  said  real  estate,  and  is  not  in 
possession  thereof. 

Appellant  admits  that  prior  to  March  6,  1909,  the  law  of 
Indiana  did  not  permit  partition  by  remaindermen  while  a 
life  estate  in  the  property  was  outstanding,  but  insists  that 
the  legislature  on  that  date  provided  for  partition  of  lands 
imder  such  circumstances.  The  act  of  1909  (Acts  1909  p, 
339)  is  as  follows:  ''When  any  person  shall  own  an  undi- 
vided interest  in  fee-simple  in  any  lands,  and  at  the  same 
time  shall  own  a  life  estate  in  the  remaining  portion  of  any 
such  lands,  or  any  part  thereof,  then  in  any  such  case,  such 
person  so  owning  such  fee  and  life  estate,  or  the  person  or 
persons  owning  the  fee  in  such  lands  subject  to  such  un- 
divided interest  in  fee  and  such  life  estate  in  any  such  lands, 
may  compel  partition  thereof  and  have  such  fee-simple  in- 
terest in  any  such  lands  so  held,  set  off  and  determined  in 
the  same  manner  as  lands  are  now  partitioned  by  law." 

Prior  to  the  above  act  the  common-law  rule  prevailed  in 
this  State,  viz.,  that  "only  one  having  both  title  and  posses- 
sion or  the  right  of  possession  vested  in  him  could  maintain 
an  action  for  the  partition  of  real  estate ;  that  a  remainder- 
man could  not  maintain  such  action  because  he  had  title  but 
not  possession  or  the  right  of  possession."  Tower  v. 
Tower  (1895),  141  Ind.  223,  224,  40  N.  E.  747.  See,  also, 
Stout  v.  Dunning  (1880),  72  Ind.  343 ;  Coon  v.  Bean  (1880), 
69  Ind.  474 ;  Schori  v.  Stephens  (1878) ,  62  Ind.  441, 448.     In 
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some  jurisdictioiiSy  however,  this  rule  has  been  abrogated, 
and  under  particular  statutes,  which  do  not  require  the 
plaintiff  to  be  in  possession  or  entitled  thereto,  it  has  been 
held  that  a  reversioner  or  remainderman  may  maintain  par- 
tition against  the  owner  of  the  remaining  undivided  interest 
in  remainder  or  reversion,  although  the  whole  premises  are 
subject  to  a  life  estate.  Scoville  v.  Hilliard  (1868),  48  IlL 
453;  Cook  V.  Webb  (1872),  19  Minn.  167;  Hayes  v.  McRey- 
nolds  (1898),  144  Mo.  348,  353,  46  S.  W.  161;  Smith  v. 
Gaines  (1884),  38  N.  J.  Eq.  65 ;  Drake  v.  Merkle  (1894),  153 
111.  318,  38  N.  E.  654. 

While  it  is  true  that  statutes  in  derogation  of  common  law 
are  to  be  strictly  construed,  it  is  equally  clear  that  * '  the  in- 
tent is  the  vital  part,  the  essence  of  the  law,  and  the 

1.  primary  rule  of  construction  is  to  ascertain  and  give 
effect  to  that  intent."    2  Lewis's  Sutherland,  Stat. 

Constr.  (2d  ed.)  §363.  See,  also.  Lime  City  Bldg.,  etc., 
Assn.  V.  Black  (1894),  136  Ind.  544,  545,  35  N.  E.  829; 
Board,  etc.,  v.  Board,  etc.  (1891),  128  Ind.  295,  27  N.  E. 
133. 

As  was  said  in  Lime  City  Bldg.,  etc.,  Assn.  v.  Black, 

supray  at  page  555:    **The  intent  of  a  statute,  as  collected 

from  an  examination  of  the  whole  and  all  its  parts, 

2.  wiU  prevail  over  the  literal  import  of  particular 
terms,  and  control  the  strict  letter  of  such  terms 

when  the  letter  would  lead  to  injustice  and  contradictions." 
It  has  also  been  said  that  ''the  mere  literal  construction 
of  a  section  in  a  statute  ought  not  to  prevail  if  it  is  opposed 
to  the  intention  of  the  legislature  apparent  by  the  statute ; 
and  if  the  words  are  sufficiently  flexible  to  admit  of  some 
other  construction  it  is  to  be  adopted  to  effectuate  that  in- 
tention. The  intent  prevails  over  the  letter,  and  the  letter 
will,  if  possible,  be  so  read  as  to  conform  to  the  spirit  of 
the  act.  'While  the  intention  of  the  legislature  must  be 
ascertained  from  the  words  used  to  express  it,  the  manifest 
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reason  and  obvious  purpose  of  the  law  should  not  be  sacri- 
ficed to  a  literal  interpretation  of  such  words.'  "  2  Lewis's 
Sutherland,  Stat  Constr.  (2d  ed.)  §376,  and  cases  cited 

Previous  to  the  passage  of  the  act  of  1909,  the  right  of  the 
owner  of  a  life  interest  in  an  undivided  part  of  real  estate  to 
have  partition  had  been  recognized.  Shaw  v.  Beers  (1882), 
84  Ind.  528,  529.  And  it  had  also  been  held  that  tenants  in 
common  of  a  life  estate  might  compel  partition.  Hawkins 
V.  McDougal  (1890),  125  Ind.  597,  25  N.  E.  807.  The  posi- 
tion of  the  remainderman  was,  however,  not  so  favorably 
defined,  for  it  was  the  rule  that  although  owners  of  the 
remainder  interest  in  real  estate  could  not,  as  plaintiflh, 
compel  partition,  they  might  be  made  defendants,  and  be 
bound  by  the  decree  in  partition  proceedings.  Swain  v. 
Hardin  (1878),  64  Ind.  85;  Lynch  v.  Leura  (1868),  30  Ind. 
411. 

The  evident  purpose  of  the  legislature  in  passing  the  act 

of  1909  was  to  make  it  possible  for  remaindermen,  under 

certain  conditions,  to  have  partition  of  the  property 

3.  in  which  they  owned  an  interest,  and  to  have  such 
interest  set  off  to  them  in  severalty.  While  the  lan- 
guage used  in  this  act  is  susceptible  of  the  construction  con- 
tended for  by  counsel  for  appellees,  viz.,  that  the  act  was 
special  in  character  and  passed  to  meet  the  needs  of  some 
particular  case,  such  a  construction  would  put  a  limitation 
on  the  legislative  intent  which  is  not  clearly  apparent  from 
the  wording  of  the  act,  and  would  be  out  of  harmony  with 
a  more  liberal  trend  found  in  the  statutes  of  other  states. 
On  the  other  hand,  we  need  not  and  do  not  decide  that  the 
intent  of  the  legislature  was  to  give  the  remainderman  the 
right  of  partition  as  against  the  life  tenant  owning  the 
entire  life  estate. 

The  act  of  1909  was  intended  to  apply  to  all  cases  where 
the  life  estate  has  itself,  by  conveyance  or  otherwise,  been 
partitioned,  and  where  one  or  all  of  several  remaindermen 
had  become  possessed  of  a  part  or  all  of  a  life  interest  in 
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lands  in  which  he  also  held  an  undivided  interest  in  fee. 
The  purpose  of  the  legislature  was  to  permit  such  owners 
in  common  of  the  fee  to  have  partition  of  the  real  estate, 
and  this  we  hold  to  be  the  effect  of  the  act.  The  essential 
and  controlling  feature  of  the  conunon  law  was  that  which 
required  the  person  seeking  partition  to  be  entitled  to  pos- 
session in  addition  to  owning  an  interest  in  the  land,  thereby 
preventing  the  remainderman  from  obtaining  partition  as 
against  the  life  tenant  in  possession.  The  act  here  involved 
expressly  abrogates  this  rule,  and  extends  the  right  to  par- 
tition from  the  person  entitled  to  possession  to  those  stand- 
ing on  an  equal  footing  with  him,  save  for  his  possessory 
rights. 

Counsel  for  appellees,  however,  insist  that,  in  this  case  at 
least,  appellant  is  not  entitled  to  partition,  for  the  reason 
that  one  of  the  owners  of  the  life  estate  has  no  interest  in 
the  fee,  and  that  partition  might  work  a  hardship  on  her. 

The  right  to  partition  being  clearly  and  expressly  given 
to  the  remainderman  by  the  act  of  1909,  we  think  it  would 
be  in  violation  of  both  the  intent  and  spirit  of  the  act  to  per- 
mit the  right  so  given  to  be  defeated,  because  one  not  in 
possession  happens  to  hold  an  undivided  interest  in  the  life 
estate  not  coupled  with  an  interest  in  the  remainder.  If,  as 
in  this  case,  partition  may  be  defeated  because  an  undi- 
vided one-eighth  interest  in  the  life  estate  is  held  by  one 
who  happens  to  own  no  part  of  the  remainder,  then  such  an 
independent  interest  in  the  life  estate,  however  small,  may 
have  the  same  effect,  and  in  this  way  the  purpose  of  the 
statute  be  entirely  defeated.  Furthermore,  the  value  of  a 
life  interest  in  lands  may  ordinarily  be  readily  computed, 
and  we  see  no  reason  why  injustice  need  result  in  a  situa- 
tion such  as  the  one  before  us,  especially  since  it  appears 
that  the  owner  of  the  one-eighth  interest  in  the  life  estate  is 
not  in  possession  of  the  lands  here  involved  or  any  part 
thereof. 

Appellant  is  clearly  within  the  intent  of  the  act  of  1909, 
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Action  by  Walter  Korfl  against  the  Federal  Cement  Tile 
Company.  From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Affirmed, 

WiUiam  J.  Whinery,  for  appellant. 

J^.  N.  Gavit  and  J.  E.  Westfall,  for  appeUee. 

Adams,  J. — ^Action  by  appellee  against  appellant  for  dam- 
ages on  account  of  personal  injuries  alleged  to  have  been 
sustained  by  appellee  while  in  the  employ  of  the  appellant, 
and  through  its  negligence. 

Appellee  was  employed  by  appellant  as  a  workman  in 
laying  tile  on  a  certain  roof,  and  while  acting  in  the  course 
of  his  said  employment  he  was  required  to  go  on  the  roof 
and  lay  cement  tile  thereon.  The  roof  was  not  solid  or 
firm,  but  consisted  of  iron  girders  laid  four  feet  apart,  on 
which  appellee  was  required  to  lay  said  tile,  and  before  the 
placing  of  such  tile  thereon,  there  was  no  other  material  on 
said  roof,  except  said  iron  girders,  which  were  so  placed 
that  a  space  of  four  feet  between  each  girder  was  left  uncov- 
ered. The  tile  which  appeUee  was  engaged  in  laying  were 
each  seven  eighths  of  an  inch  in  thickness,  two  feet  in  width 
and  four  feet  in  length,  and  were  constructed  of  cement  or 
concrete  set  upon  and  built  over  a  wire  netting,  placed 
therein  to  add  strength  to  the  same.  In  the  laying  of  said 
tile,  appellee  was  required  to  and  did,  when  any  tile  was  laid 
in  said  roof,  stand  upon  the  same  while  laying  other  and  ad- 
ditional tile  thereon. 

The  complaint  charges  appellant  with  negligence  as  fol- 
lows: ^'That  defendant  carelessly  and  negligently  fur- 
nished plaintiff,  for  use  on  said  roof,  a  certain  tile  of  the 
dimensions  above  given,  which  had  no  wire  netting  or  screen 
or  wire  of  any  kind  in  the  same ;  that  said  tile  vnthout  such 
wire  therein  was  too  weak  to  sustain  the  weight  of  a  man 
thereon ;  that  the  absence  of  such  wire  in  said  tile  was  well 
known  to  the  defendant  and  unknown  to  the  plaintiff;  that 
plaintiff  could  not  have  discovered  the  absence  of  such  wire 
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in  said  tile  by  reasonable  inspection  at  any  time  before  said 
Injury ;  that  on  the  16th  day  of  October,  1907,  plaintiff  was 
engaged  in  laying  tile  on  said  roof,  and  did  lay  said  tile 
which  did  not  contain  any  wire  upon  said  roof,  and  in  the 
course  of  his  said  employment  did  stand  upon  said  defective 
tile,  for  the  purpose  of  laying  other  tile  upon  said  roof,  and 
while  so  standing  upon  the  same,  the  said  tile,  because  of  the 
absence  of  such  wire  therein,  was  too  weak  to  sustain  plain- 
tiff's weight,  and  did  break  and  i>ermit  plaintiff's  body  to 
fall  through  the  same,  and  the  hole  made  thereby  in  said 
roof,  and  to  fall  to  the  floor  of  the  building  underneath  said 
roof,  a  distance  of  twenty-five  feet" 

The  complaint  concludes  by  detailing  the  nature  and  ex- 
tent of  the  injuries  sustained  by  appellee,  and  the  damages 
resulting  from  said  injuries. 

A  motion  for  a  change  of  venue  from  Lake  county,  sup- 
ported by  afKdavit,  was  filed  by  appellant,  and  denied  by 
the  court,  on  the  ground  that  the  same  was  not  filed  within 
the  time  provided  by  rule  ten  of  the  Lake  Superior  Court. 
Appellant  thereupon  asked  leave  to  file  an  amended  affi- 
davit in  support  of  its  motion  for  a  change  of  venue,  which 
the  court  also  refused.  .Exceptions  were  duly  taken  to  each 
of  these  rulings.  A  demurrer  to  the  complaint  for  want  of 
sufficient  facts  was  then  filed,  which  demurrer  was  over- 
ruled, and  the  cause  put  at  issue  by  answer  in  general  de- 
nial. Trial  by  jury,  and  general  verdict  for  appellee  in  the 
sum  of  $700. 

Answers  to  interrogatories  were  returned  with  the  general 
verdict,  and  appellag|;  moved  for  judgment  in  its  favor  on 
such  answers  to  interrogatories,  notwithstanding  the  general 
verdict.  This  motion,  together  with  the  motion  for  a  new 
trial,  was  overruled,  and  judgment  rendered  on  the  verdict. 

Errors  assigned  and  relied  on  call  in  question  the  action 
of  the  trial  court  in  overruling  the  demurrer  to  the  com- 
plaint, the  motion  for  judgment  on  the  answers  to  the  inter- 
rogatories, and  the  motion  for  a  new  triaL 
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It  is  urged  that  the  complaint  does  not  state  a  cause  of 
action,  in  that  there  is  no  averment  that  appellee  did  not 
have  knowledge  of  the  defect  in  the  tile  prior  to  his  injury 
and  that  the  dangers  being  shown  to  be  open  and  obvious, 
appellee  must  be  considered  as  having  assumed  all  risks  inci- 
dent to  his  employment 

It  will  be  observed  that  the  particular  negligence  charged 

in  the  complaint,  and  on  which  appellee  bases  his  right  to 

recover,  is  the  failure  of  appellant  to  furnish  him 

1.  safe  material  with  which  to  work.  Appellant  had 
furnished  a  defective  tile,  one  which  did  not  have 
moulded  into  it  any  metal  reeuforcement,  and  was  therefore 
too  weak  to  sustain  the  weight  of  a  man  thereon.  In  the 
prosecution  of  his  work,  it  was  necessary  for  appellee  to 
stand  on  this  defective  tile,  while  laying  other  tile.  ^'That 
the  absence  of  such  wire  in  such  tile  was  well  known  to  the 
defendant,  and  unknown  to  the  plaintifE."  While  it  is  true 
that  an  employe  assumes  the  risk  from  open  and  obvious 
defects  and  dangers,  such  as  would  be  known  by  the  exer- 
cise of  ordinary  care,  yet  as  a  matter  of  pleading,  an  aver- 
ment that  he  did  not  know  of  such  defects  or  danger  is  suffi- 
cient not  only  to  rebut  or  repel  actual  knowledge,  but  also 
implied  or  constructive  knowledge.  Baltimore,  etc.,  22.  Co. 
V.  Roberts  (1903),  161  Ind.  1,  7,  67  N.  B.  530;  Consolidated 
Stone  Co.  v.  Summit  (1899),  152  Ind.  297,  300,  53  N.  B. 
235;  Louisville,  etc.,  B.  Co.  v.  Miller  (1895),  140  Ind.  685, 
686,  40  N.  E.  116;  Chicago,  etc.,  B.  Co.  v.  Richards  (1901), 
28  Ind.  App.  46,  55,  61  N.  B.  18;  Columbian  Enameling, 
etc.,  Co.  V.  Burke  (1906),  37  Ind.  App.  518,  521,  77  N.  B. 
409,  117  Am.  St.  337.  We  think  the  complaint  states  a 
cause  of  action,  and  there  was  no  error  in  overruling  the  de- 
murrer thereto. 

It  is  next  insisted  that,  as  shown  by  the  evidence,  the 
tile  was  manufactured  by  appellant,  and  the  omission  of  the 
metal  reeuforcement  from  the  particular  tile  which  caused 
the  injury  was  the  act  of  a  fellow  servant  of  appellee,  em- 
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ployed  by  appellant  in  the  same  general  enterprise.    There 
is  no  merit  in  this  contention.    It  is  the  duty  of  the 

2.  master  to  provide  safe  materials  and  appliances,  and 
that  duty  is  a  continuing  one,  and  one  which  appel- 
lant could  not  delegate  to  an  employe  in  such  a  manner  as 

to  relieve  it  from  responsibility.    It  was  the  duty  of 

3.  the  master  in  this  instance  to  provide  appellee  with 
roof  tile  of  sufficient  strength  to  enable  him  to  lay 

the  same  in  the  usual  manner,  and  without  danger  to  him- 
self. Appellant  being  a  corporation,  this  duty  was  of  neces- 
sity delegated  to  some  natural  person  or  persons,  but  the 
placing  of  the  metal  reenforcement  in  the  cement  tile,  while 
in  process  of  manufacture,  was  the  duty  of  the  master^  The 
employe  to  whom  such  work  was  assigned,  no  matter  what 
his  rank  or  grade  might  be,  would  be  a  principal,  and  not  a 
fellow  servant,  as  to  exempt  the  master  from  liability. 
8ta7idard  Oil  Co.  v.  Bowker  (1895),  141  Ind.  12, 18, 40  N.  E. 
128;  Indiana,  etc.,  R.  Co.  v.  Snyder  (1895),  140  Ind.  647, 
654,  39  N.  E.  912;  Louisville,  etc.,  R.  Co.  v.  Berkey  (1894), 
136  Ind.  181,  190,  35  N.  E.  3 ;  Indiana  Car  Co.  v.  Parker 
(1885),  100  Ind.  181,  191,  and  cases  cited. 

One  of  the  causes  assigned  for  a  new  trial  was  that  the 

court  erred  in  refusing  to  grant  a  change  of  venue  on  the 

motion  of  appellant,  supported  by  affidavit  of  the  at- 

4.  tomey  for  appellant,  made  for  and  on  behalf  of  ap- 
pellant, at  its  request  and  by  its  authority.     The 

affidavit  sets  out  one  of  the  causes  provided  by  statute  for 
change  of  venue,  and  also  states  ^Hhat  said  defendant  did 
not  know  of  said  local  prejudice  existing  against  said  de- 
fendant's defense  to  said  cause  of  action,  until  the  6th  day 
of  February,  1908 ;  that  as  soon  as  defendant  was  informed 
of  the  conditions  and  facts  relative  to  the  defense  in  said 
cause  as  aforesaid,  it  instructed  affiant  as  its  attorney  in 
said  cause  to  take  the  necessary  steps  to  secure  for  it  a 
change  of  venue  from  said  Lake  County."  The  court  re- 
fused to  grant  the  change  of  venue,  on  the  ground  that  the 
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same  was  not  filed  within  the  time  provided  by  rule  number 
ten  of  the  Lake  Superior  Court.  Appellant  then  asked  leave 
to  amend  said  affidavit,  to  which  appellee  objected,  and  ap- 
pellant thereupon  tendered  an  amended  affidavit  for  change 
of  venue  from  the  county,  which  the  court  refused  to  receive 
or  permit  appellant  to  file.  To  each  of  which  rulings  appel- 
lant excepted,  and  was  given  time  to  prepare  and  file  a 
special  bill  of  exceptions. 

It  appears  from  this  bill  of  exceptions  that  rule  ten  of 
the  said  court  provides  that  application  for  a  change  of 
venue  from  the  county  must  be  made  at  least  three  days 
before  the  case  is  set  for  trial,  except  when  the  reason  for 
the  change  is  not  known  within  the  time  specified.  The 
motion  must  be  made  as  soon  as  possible  after  such  reasons 
have  become  known  to  the  applicant,  and  this  must  be 
shown  by  affidavit  setting  forth  such  reasons  in  fulL  It  also 
appears  that  the  case  was  originally  set  for  trial  on  Febru- 
ary 7,  the  same  day  on  which  the  motion  for  a  change  of 
venue  was  made,  but  that  by  reason  of  the  great  number  of 
eases  set  and  undisposed  of  there  was  no  possibility  of  reach- 
ing the  trial  of  this  case  for  several  weeks. 

The  amended  affidavit  is  substantially  the  same  as  the 
original,  except  the  reasons  for  appellant's  failure  to  file  the 
affidavit  within  the  time  provided  by  the  rule  are  shown  in 
greater  detail.  We  think  the  original  affidavit  was  suffi- 
cient, and  that  the  court  erred  in  refusing  to  grant  the 
change  of  venue  as  therein  prayed.  The  affidavit  sets  out  a 
statutory  cause  for  a  change  of  venue,  and  states  facts 
clearly  relieving  appellant  of  the  rule  of  court.  The  right 
of  a  party  to  a  change  of  venue  in  civil  actions  is  given  by 
statute  for  certain  enumerated  causes,  at  least  one  of  which 
must  be  shown  by  affidavit.  §422  Bums  1908,  §412  R.  S. 
1881. 

A  rule  of  court  may  regulate  the  manner  and  time 

5.    of   making  the   application,   but  such  rule   cannot 
abrogate  the  right  or  prevent  its  exercise.    A  statu- 
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tory  right  cannot  be  made  to  yield  to  a  rule  of  court. 
Parties  are  required  to  take  notice  of  the  rules  of 

6.  courty  and  where  there  is  knowledge  of  the  facts  on 
which  the  right  to  a  change  of  venue  is  predicated, 

in  time  to  comply  with  the  rule,  failure  to  make  application 
within  the  time  will  be  deemed  to  be  a  waiver  of  the  right. 
But  where  the  facts  are  unknown  to  a  party  within  the  time 
fixed  by  the  rule  for  making  the  application,  such  party  will 
not  be  deemed  to  have  waived  the  right.  Ogle  v.  Edwards 
(1893),  133  Ind.  358,  33  N.  E.  95;  Bernhamer  v.  State 
(1890),  123  Ind  577,  24  N.  E.  509;  Rout  v.  Niiide  (1889), 
118  Ind.  123,  20  N.  E.  704;  Moore  v.  Sargent  (1887),  112 
Ind.  484, 14  N.  E.  466;  Shoemaker  v.  Smith  (1881),  74  Ind. 
71  ;Krutz  v.  Howard  (1880),  70  Ind.  174. 

A  motion  for  a  change  of  venue,  supported  by  affidavit, 
filed  after  the  time  fixed  by  rule  of  court,  cannot  be  denied, 
where  the  affidavit  shows  that  knowledge  of  the  facts  on 
which  the  application  for  the  change  is  based  was  not  ac- 
quired until  after  the  expiration  of  the  time  designated  by 
the  rule.    Nor  can  the  applicant  for  a  change  be  re- 

7.  quired  to  show  that  he  was  diligent  in  his  efforts  to 
ascertain  within  the  time  fixed  by  the  rule  if  condi- 
tions existed  affecting  his  right  to  a  fair  and  impartial 
trial.    Spencer  v.  Spencer  (1894),  136  Ind.  414,  416,  417, 
36  N.  E.  210. 

The  statute  imperatively  requires  the  court  to  grant  a 

change  of  venue  in  civil  actions,  where  the  application  is 

made  in  conformity  with  the  provisions  thereof.    The 

8.  affidavit  in  this  case  conformed  to  the  requirements 
of  the  statute.     Louisville,  etc.,  B.  Co.  v.  Martin 

(1897),  17  Ind.  App.  679,  681,  47  N.  E.  394. 

The  recent  case  of  Advance  Veneer,  etc.,  Co.  v.  Hornaday 
(1911),  49  Ind.  App.  83, 96  N.  E.  784,  is  not  in  conflict  with 
the  rule  herein  declared.  That  was  a  case  in  which  the  parties 
had  full  knowledge  of  the  facts  entitling  them  to  a  change  of 
venue,  but  claimed  to  have  no  knowledge  of  the  rule  of 
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court.  In  this  opinion^  it  is  expressly  held  that  parties  are 
required  to  take  notice  of  the  rules  of  court  in  which  their 
actions  are  pending. 

But  notwithstanding  the  error  of  the  court  in  denying 

the  motion  for  a  change  of  venue  from  the  county,  we  think 

the  error  was  harmless.    The  cause  was  tried  by  a 

9.  jury,  beginning  on  June  12,  1908,  and  resulted  in  a 
disagreement  No  further  motion  was  made  by  ap- 
pellant for  a  change  of  venue.  The  cause  was  again  tried, 
beginning  on  December  2,  1908,  and  from  a  judgment  ren* 
dered  on  the  verdict  in  favor  of  appellee,  this  appeal  was 
taken. 

We  judicially  know  that  a  full  term  of  the  Lake  Superior 

Court  intervened  between  the  first  and  second  trials,  and 

there  was  ample  opportunity  for  appellant  to  ask  for 

10.  a  change  of  venue  from  the  county,  had  it  still  de- 
sired such  change.    It  will  be  noted  that  the  motion 

for  a  change  was  denied,  on  the  ground  that  the  same  was 
not  made  within  the  time  provided  by  the  rules  of  court. 
After  the  mistrial,  no  rule  of  court  interfered,  and  appellant 
might,  by  filing  a  formal  a£Bidavit,  setting  up  a  single  statu- 
tory cause,  have  been  granted  a  change  of  venue  from  the 
county.  From  the  fact  that  no  further  effort  was  made  to 
remove  the  cause,  we  must  conclude  that  appellant  was  satis- 
fied to  submit  the  same  to  a  jury  of  Lake  county,  and  that 
the  error  of  the  court,  made  prior  to  the  February  trial,  did 
not  prejudice  appellant  as  to  its  subsequent  rights.  An 
erroneous  ruling  on  a  motion  for  a  change  of  venue  should 
be  harmful,  to  justify  a  reversal.  Ooodwin  v.  Beniley 
(1903),  30  Ind.  App.  477,  481,  66  N.  B.  496. 

Appellant  further  predicates  error  on  the  action  of  the 

court  in  overruling  its  motion  for  judgment  on  the  answers 

to  the  interrogatories,  notwithstanding  the  general 

11.  verdict.    With  its  general  verdict,  the  jury  returned 
answers  to  119  interrogatories,  covering  fully  the 

facts  in  the  case.    It  would  unduly  extend  this  opinion  to 
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consider  these  matters  in  detail    It  is  sufficient  to  say  that 
no  irreconcilable  conflict  is  shown  between  the  answers  to 
the  interrogatories  and  the  general  verdict 
The  judgment  is  affirmed. 

Note.— Reported  in  97  N.  B.  185.  See,  also,  under  (1)  26  Gyc. 
1397;  (2)  26  Cyc.  1104;  (3)  26  Cyc.  1318;  (4)  40  Cyc.  150;  (5) 
40  Cyc  147;  11  Cyc  742;  (6)  40  Cyc  124,  147;  (7)  40  Cyc  157; 
(8)  40  Cyc  167.  As  to  knowledge  of  the  danger  as  basis  of  the 
assumption  of  risk  rule,  see  131  Am.  St  437.  As  to  the  duty  of  an 
employer  to  furnish  safe  appliances  and  places^  see  33  Am.  St  746 ; 
Brazil  Block  Coal  Co.  v.  Oib8on  (Ind.),  98  Am.  St  289.  As  to  serv- 
ant's assumption  of  obvious  risks  of  hazardous  employment,  see 
1  L.  B.  A.  (N.  S.)  272.  For  assumption  of  risk  of  dangers  created 
by  the  master's  negligence,  which  might  have  been  discovered  by 
the  exercise  of  ordinary  care  on  the  part  of  the  servant,  see  28 
L.  R.  A.  (N.  S.)  1250.  On  the  question  of  vice-principalship  con- 
sidered with  reference  to  rank  of  superior  servant,  see  51  L.  R.  A. 
513.  And  for  vice-principalship  as  determined  with  reference  to 
character  of  act  causing  injury,  see  54  L.  R.  A.  37. 


Hughes  et  al,  v.  State  of  Indiana,  ex  rel. 

Sutton. 

[No.  7,661.    Filed  June  6,  1912.] 

1.  Appeal. — Briefs, — Statement  of  Evidence. — Defective  Statement 
Cured  by  Appellee's  Brief. — Although  a  statement  of  the  evidence 
in  appellants*  brief  is  an  insufficient  compliance  with  rule  twenty- 
two  to  present  any  question  on  the  evidence  for  review,  the  ques- 
tion Is  presented  where  such  defective  statement  is  remedied  by 
appellee's  brief,    p.  619. 

2.  iNToxiCATiNO  LiQUOBS. — Unlawful  Sales. — Action  on  Bond  of 
Saloon-keeper. —  Intossication.^^  Evidence. —  Sufficiency. —  In  an 
action  on  the  bond  of  a  saloon*keeper  brought  under  {8355  Bums 
1908,  §5323  R.  S.  1881,  for  Injury  to  plaintiff's  means  of  support 
resulting  from  the  unlawful  sale  of  liquor  to  plaintiff's  father, 
where  the  evidence  showed  that  the  sales  of  liquor  were  unlaw- 
ful, that  decedent,  who,  when  not  drinking,  was  a  peaceful  and 
lawabiding  citizen,  drank  approximately  sixteen  glasses  and  one 
bottle  of  beer  and  four  drinks  of  whisky  between  nine  a.  m.  and 
three  p.  m.  of  the  same  day,  that  he  became  noisy  and  quarrel- 
some and  attempted  to  strike  others  with  a  bottle  of  beer,  for 
which  he  was  put  out  of  the  saloon,  that  from  the  saloon  he 
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went  to  a  dancing  platfc^m  and  thence  to  a  ball  game,  where  he 
Interfered  In  a  tight  and  engaged  in  combat  with  the  deputy 
marshal  in  which  he  was  killed,  the  evidence  sufficiently  showed 
that  Ueceileut  was  so  much  intoxicated  that  he  had  lost  control 
of  himself  and  for  that  reason  resisted  the  officer  who  killed  him, 
so  as  to  authorize  a  rccoTery  by  plaintiff,  p.  619. 
3.  INTOXKATINO  LiQUOBs. — Utilatcful  Salcs, — Action  on  Bond  of 
Haloon-ki'vper — Facta  Essential  to  Recovery, — Froximate  Cause, — 
In  an  action  on  the  bond  of  a  saloon-keeper  under  §8355  Bums 
lOOS,  §5323  R.  S.  18^1,  for  injury  to  means  of  support  resulting 
from  intoxication  produced  by  liquor  unlawfully  sold  it  Is  essen- 
tial to  a  rei'overy  by  plaintiff  that  besides  the  sale  or  gift  of 
liquor,  intoxication  from  its  use  in  whole  or  In  part  and  a  result- 
lug  injury  to  plaintiff's  means  of  support  must  be  shown,  but  it 
is  not  necessary  to  show  that  the  sale  of  liquor  was  the  ptox- 
imate  cause  of  the  injury,    p.  C22. 

From  Jefferson  Circuit  Court;  Hiram  Francisco,  Judge. 

Action  by  the  State  of  Indiana  on  the  relation  of  Luther 
Sutton  against  William  Hughes  and  another.  From  a  judg- 
ment for  plaintiff,  the  defendants  appeal.    Affirmed. 

George  S.  Pleasants,  Korbly  &  New,  for  appellants. 
E.  E.  Winn,  P.  E.  Bear  and  F.  M.  Griffith,  for  appellee. 

Ibacii,  J. — ^This  was  an  action  under  §8355  Bums  1908, 
§5323  B.  S.  1881,  by  relator  Luther  Sutton,  a  minor,  on  the 
bond  of  appellant  Hughes,  as  a  licensed  saloon-keeper,  to  re- 
cover damages  sustained  by  reason  of  his  selling  liquor  un- 
lawfully to  Charles  Sutton,  father  of  relator.  The  substance 
of  the  charge  in  the  complaint  is  that  on  July  4, 1906,  appel- 
lant Hughes  sold  liquor  to  Charles  Sutton  when  the  latter 
was  intoxicated,  which  Sutton  drank,  and  from  the  effects 
of  which  he  became  more  thoroughly  intoxicated,  irritable, 
uncontrollable  and  unable  to  distinguish  right  from  wrong, 
and  that  while  in  said  state  of  intoxication,  and  wholly  by 
reason  thereof,  he  attempted  to  resist  the  deputy  marshal 
of  the  town  of  Patriot,  Indiana,  in  making  an  arrest,  and 
was  shot  and  killed  by  said  deputy  marshal,  and  thus  re- 
lator was  deprived  of  his  sole  means  of  support.  Belator 
recovered  judgment  for  $1,800  on  trial  by  jury. 
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The  only  alleged  errors  which  appellants  attempt  to  pre- 
sent are  that  the  verdict  is  not  sustained  by  sufficient  evi- 
dence and  is  contrary  to  law.    The  statement  of  the 

1.  evidence  in  appellants'  brief  is  not  full,  omitting 
many  matters,  and  consists  largely  of  conclusions  of 

counsel  as  to  the  effect  of  the  evidence,  rather  than  a  con- 
densed recital  of  the  evidence  itself.  Appellants'  brief 
would  be,  in  this  respect,  insufficient  to  bring  before  us  the 
questions  sought  to  be  presented,  under  rule  twenty-two  of 
the  Supreme  and  Appellate  courts,  had  not  defects  been 
remedied  by  appellee's  brief. 

Appellants  urge  that  appellee  must  prove  not  only  that 

Hughes  sold  liquor  to  decedent  when  he  was  intoxicated, 

and  that  he  drank  this  liquor  and  became  more  in- 

2.  tozicated,  but  also  that  he  was  intoxicated  to  such 
an  extent  that  he  was  wholly  unable  to  reason  and 

understand  for  himself  at  the  time  he  resisted  the  deputy 
marshal,  and  that  the  deputy  marshal  shot  him  because  he 
undertook  to  resist  him  in  making  an  arrest,  and  for  no 
other  reason. 

There  was  a  Fourth  of  July  celebration  in  progress  in 
Patriot  on  the  day  Sutton  was  killed,  and  he,  a  citizen  of 
Kentucky,  had  crossed  the  Ohio  river  and  come  to  Patriot 
in  the  morning  in  order  properly  to  celebrate  the  day.  The 
evidence  is  xuacontradicted  that  Hughes  was  doing  a  '*  land- 
office  business"  selling  liquor  in  the  back  room  of  his  sa- 
loon, that  Sutton  di*ank  in  that  room  many  times  with 
several  different  persons,  and  that  Hughes  sold  to  him 
liquor  in  the  forenoon  when  he  was  intoxicated.  There  is 
also  evidence  that  he  sold  him  liquor  in  the  afternoon,  and 
about  3  o'clock  put  him  out  of  the  room,  because  he  was 
noisy  and  quarrelsome,  and  was  threatening  to  use  a  bottle 
of  beer  as  a  club  over  some  of  his  companions'  heads.  The 
evidence,  taken  as  a  whole,  tends  to  show  that  between  9 
a.  m.  and  3  p.  m.  he  drank  approximately  fifteen  or  sixteen 
glasses  and  one  bottle  of  beer,  and  four  drinks  of  whisky, 
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and  that  his  drinking  continued  up  to  within  thirty  minutes 
of  the  shooting.  After  leaving  the  saloon  Sutton  went  to  a 
dancing  platform  and  danced  awhile,  some  of  the  witnesses 
stating  that  he  was  drunk  at  this  time,  while  others  insisted 
that  he  was  not  drunk  or  he  could  not  have  danced,  and  then 
we  find  the  startling  statement  of  one  witness  that  all  the 
men  who  were  dancing  were  **full''.  There  appears  to  have 
been  some  disagreement  and  misapprehension  in  the  minds 
of  the  witnesses  as  to  the  meaning  of  the  words  ''drunk" 
and  ''intoxicated."  Practically  all  of  them  state  that  Sut- 
ton was  under  the  influence  of  liquor,  but  many  of  them 
hesitate  to  say  that  he  was  *' drunk"  or  "intoxicated,"  and 
some  of  them  explain  what  they  understand  by  "drunk"  iu 
such  a  manner  that  the  inference  is  they  did  not  consider 
a  man  "drunk"  until  he  had  lost  the  power  of  locomotion, 
and  had  laid  himself  down  to  rest  in  some  convenient  gutter. 
After  leaving  the  dancing  platform,  Sutton  went  to  watch  a 
ball  game  near  by.  Shortly  after,  between  3:30  and  4 
o'clock,  Joe  Taylor,  another  Eentuckian,  who  had  partaken 
too  freely  of  unlawfujly  sold  liquor,  became  engaged  in  a 
fight,  and  was  arrested  by  the  oflScers.  The  ball  game  was 
stopped,  the  crowd  surrounded  them,  some  favoring  the  oflS- 
cers, others  calling  out,  "Don't  let  them  take  Joe  Taylor." 
The  ofiicers  drew  their  revolvers,  and  ordered  the  crowd 
back,  and  they  all  stood  back  except  Sutton  and  perhaps  one 
other.  Sutton  rushed  in  and  engaged  in  combat  with  tfie 
deputy  marshal,  who  shot  him,  as  he  says,  in  self-defense. 
It  was  shown  by  the  testimony  of  at  least  eight  witnesses 
that  Sutton,  when  not  drinking,  was  a  peaceful,  law-abid- 
ing citizen,  and  this  testimony  was  not  contradicted.  Ap- 
pellant Hughes  testifies  that  he  knew  that  every  sale  of 
liquor  he  made  that  day  was  in  violation  of  law,  and  that 
his  bondsmen  would  be  liable  for  injuries  caused  thereby, 
yet  he  "took  the  chances". 

The  defense  attempted  to  show  the  existence  of  ill-feeling 
between  Sutton  and  the  deputy  marshal  Smith,  who  shot 
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him,  and  one  witness  testified  that  some  fourteen  years  be- 
fore Sutton  testified  against  Smith  at  a  trial  when  the 
latter  had  been  arrested  for  a  '* cutting  scrape",  and  Smith 
had  said  he  would  get  even,  and  that  at  one  time  Smith  and 
Sutton  had  been  '* mixed  up  on  different  sides"  in  a  quarrel 
over  a  dog,  which  had  taken  place  in  an  alley  in  Patriot. 
This  evidence,  even  if  it  were  not  directly  contradicted, 
would  be  insufficient  to  overthrow  the  verdict,  in  the  face  of 
the  other  evidence.  Furthermore,  the  credibility  of  the  wit- 
ness who  thus  testified  was  attacked,  and  Smith  himself 
testified  that  there  had  been  no  ill  feeling  at  any  time  be- 
tween himself  and  Sutton,  that  nothing  had  ever  happened 
at  all  that  caused  any  ill  feeling  between  them,  and  that 
he  shot  him  solely  in  self-defense. 

Smith  testified  that  he  had  been  warned  before  the 
Fourth  that  some  Kentuckians  had  been  talking  for  two 
weeks  that  if  the  officers  undertook  to  arrest  any  one  from 
Kentucky  they  would  put  the  officers  in  the  river.  However, 
it  was  shown  that  the  persons  concerned  in  this  lived  in  an 
entirely  different  neighborhood  from  Sutton,  and  it  was  not 
shown  that  he  had  any  communication  with  them,  or  any 
connection  with  their  alleged  plot.  There  remains  the  testi- 
mony of  one  witness,  however,  who  said  that  Sutton  told  him 
before  he  crossed  the  river  the  morning  of  the  Fourth,  that 
if  the  officers  attempted  to  arrest  any  Kentucky  boys  he 
would  put  them  in  the  river.  The  testimony  of  this  witness 
is  not  consistent  on  its  face,  and  counsel  for  plaintiff  at  the 
trial  argued  that  it  was  unreasonable,  untrue  and  manu- 
factured, and  the  jury  in  weighing  his  testimony  may  well 
have  rejected  it  wholly. 

The  evidence,  a  portion  of  which  has  been  related,  is 
sufficient  for  the  jury  to  find  that  Sutton  at  the  time  he 
was  shot  was  so  much  intoxicated  that  he  had  lost  control  of 
himself,  and  for  that  reason,  and  no  other,  resisted  the 
officer. 

The     Standard    Dictionary     defines     *Mntoxicated"     as 
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''drunk",  and  ''drunk"  as  ^'Under  the  influence  of  intozi- 
eating  liquor  to  such  an  extent  aa  to  have  loat  the  normal 
control  of  one's  bodily  and  mental  faculties,  and,  commonly, 
to  evince  a  disposition  to  violence,  quarrelsomeness,  and 
bestiality. "  It  is  apparent  from  the  testimony  of  those  very 
witnesses  who  did  not  consider  Sutton  drunk  because  he  was 
still  able  to  walk  and  dance,  that  he  was  under  the  influence 
of  liquor  to  such  an  extent  as  to  have  lost  control  of  him- 
self in  certain  ways,  and  to  have  become  quarrelsome,  and 
to  show  that  he  was  intoxicated  within  the  meaning  of  the 
above  definition. 

We  think  the  evidence  sufficient  to  show  that  the  sales  of 
liquor  to  Sutton  by  Hughes  were  the  proximate  cause 

3.  of  his  death.  See  Currier  v.  McKee  (1904),  99  Me. 
364,  59  Atl.  442,  3  Ann.  Cas.  57  and  note. 

However,  this  is  not  necessary  under  our  decisions. 
"Under  the  act  it  is  necessary  that  two  facts  should  concur 
besides  the  sale  or  gift  of  the  liquor  by  the  defendant  to  con- 
stitute  a  cause  of  action,  to  wit,  intoxication  resulting  from 
its  use  in  whole  or  in  part,  and  the  loss  of  the  means  of  sup- 
port by  the  plaintiff  in  consequence  of  such  intoxication. 
The  statute  requires  nothing  more.  •  •  •  The  statute 
makes  no  distinction  whether  the  loss  of  the  means  of  sup- 
port is  the  direct  or  remote  result  of  the  intoxication.  It 
only  requires  that  it  should  be  established  that  the  loss  of 
the  means  of  supi>ort  is  the  result  of  such  intoxication. 

•  •  •  The  statute  provides  for  a  recovery  by  action  for 
injuries  to  person  or  property  or  means  of  support,  without 
any  restriction  whatever,  and  •  •  •  both  direct  and 
consequential  injuries  were  included;  •  •  •  it  is  evi- 
dent that  the  legislature  intended  to  go,  in  such  a  case,  far 
beyond  anything  known  to  the  common  law,  and  to  provide 
a  remedy  for  injuries  occasioned  by  one  who  was  instru- 
mental in  the  producing  or  who  caused  such  intoxication. 

•  •  •  fpj^Q  question  was  not  whether  the  death  of  the 
deceased  was  the  natural,  reasonable,  or  probable  conse- 
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quence  of  the  defendant's  act ;  but  it  was  enough  if  intoxica- 
tion, caused  in  whole  or  in  part  by  liquor  sold  by  the  de- 
fendant, was  the  cause  of  the  death  of  the  plaintiff's  hus- 
band, if  by  reason  thereof  the  plaintiff's  means  of  support 
were  injuriously  affected.'*  Homire  v.  Halfman  (1901),  156 
Ind.  470,  60  N.  E.  154.  See,  also,  McCarty  v.  State,  ex  rel. 
(1904),  162  Ind.  218,  70  N.  B.  131;  State,  ex  rel,  v.  Ter- 
heide  (1906),  166  Ind.  689,  78  N.  E.  195;  Dudley  v.  State, 
ex  rel.  (1907),  40  Ind.  App.  74,  81  N.  B.  89;  Berkemeier  v. 
State,  ex  rel.  (1909),  44  Ind.  App.  1,  88  N.  E.  634;  Greener 
V.  Niehaus  (1909),  44  Ind.  App.  674,  89  N.  E.  377;  United 
States  Fidelity,  etc.,  Co.  v.  State,  ex  rel.  (1910),  46  Ind. 
App.  373,  92  N.  E.  691;  State,  ex  rel,  v.  Dudley  (1910),  45 
Ind.  App.  674,  91  N.  E.  605;  §8355  Bums  1908,  §5323  B. 
S.  1881. 

Generally  speaking,  men,  if  left  to  their  own  choice,  would 
rather  obey  the  law  than  to  violate  it  From  all  the  evidence 
produced  at  the  trial  of  the  cause  in  the  court  below,  we  are 
fully  supported  in  holding  that  the  conditions  shown  to 
exist  at  Patriot  on  that  eventful  Fourth  of  July  were  not 
an  expression  of  the  true  life  and  character  of  that  com- 
munity, but  that  such  conditions  were  rather  the  result  of 
the  unlawful  sales  of  intoxicating  liquor,  as  charged  in  the 
complaint,  for  which  appellants  must  respond  in  damages  to 
appellee. 

The  evidence  is  sufScient  to  support  the  verdict,  and  the 
judgment  is  afSrmed. 

Note.— Reported  Sn  08  N.  E.  839.  See,  also,  under  (2)  23  Gyc. 
32i,  326 ;  (3)  23  Cyc.  314,  326. 
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Bradford  v.  McBride  et  al. 

INo.  7,876.    Filed  November  23,  1911.    Rehearing  denied  March  6, 

1912.    Transfer  denied  June  6,  1912.] 

1.  Judgment.  —  Judgment  on  Cross-Complaint.  —  Cross-ConipUUnt 
Sot  Confined  to  Matters  Qermane  to  Original  Action. — Validity 
of  Judgment. — ^Although  a  Judgment  on  matters  outside  of  the 
issues  is  vold|  a  judgment  rendered  on  a  cross-complaint,  and 
which  Is  within  the  issues  tendered  by  such  cross-complaint,  is 
valid  even  though  such  issues  are  not  germane  to  the  original 
action,    p.  628. 

2.  JUDGME19T. — Modification. — Motion. — Parties. — ^A  motion  to  mod- 
ify a  Judgment  rendered  on  a  cross-complaint,  not  made  until  the 
term  following  the  term  of  court  at  which  the  Judgment  was 
rendered,  will  not  lie  in  the  absence  of  notice  to  all  the  parties 
affected  by  the  Judgment    p.  629. 

3.  Appeal. — Review. — Overruling  Motion  to  Modify  Judgment. — 
The  action  of  the  lower  court  in  overruling  a  motion  to  modify 
a  Judgment,  by  striking  out  that  portion  rendered  on  a  cross- 
complaint  which  tendered  issues  not  germane  to  the  main  action, 
will  not  be  reversed*  where  appellant  was  not  a  party  to  such 
cross-complaint  and  consequently  not  bound  by  the  portion  of  the 
Judgment  sought  to  be  stricken  out    p.  629. 

From  Lake  Circuit  Court ;  Willis  C.  McMahan,  Judge. 

Motion  by  Henry  A.  Bradford  to  modify  a  judgment  ren- 
dered in  an  action  brought  by  Lillie  S.  Baker  against  said 
Henry  A.  Bradford,  Mathew  McBride  and  others.  From  a 
judgment  overruling  the  motion,  Henry  A.  Bradford  ap- 

» 

peals.    Affirmed. 

Adrian  L.  Courtright,  Augusiin  Boice,  Lasley  i&  Ltislcy, 
Ansel  M.  Lasley  and  Frank  A.  Lasley,  for  appellant. 

Jf\ank  B.  Pattee,  Frank  W.  Swett  and  Mary  M.  Bartclme, 
for  appellees. 

HoTTEL,  J. — ^This  is  an  appeal  from  a  judgment  of  the 
lower  court  on  a  motion,  made  by  appellant,  to  modify  the 
judgment  in  a  cause  wherein  Lillie  S.  Baker  was  plaintiff, 
and  appellant,  appellees  and  numerous  other  parties  were 
defendants. 
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The  suit  brought  by  Mrs.  Baker  was  one  to  quiet  title  to 
lots  ten  and  eleven  in  block  five  of  an  addition  to  the  cily 
of  Tolleston,  Indiana.  Appellees  O'Dell  and  Mathews  each 
filed  separate  cross-complaints,  and  appellees  Wegg  and 
McBride  filed  a  joint  cross-complaint  To  each  of  said  cross- 
complaints  plaintiff  and  defendants  to  the  original  com- 
plaint, other  than  appellant,  were  made  defendants,  but  ap- 
pellant was  not  made  a  party  to  either  of  said  cross-com- 
plaints. Each  of  said  cross-complaints  was  an  action  to 
quiet  title  to  separate  and  independent  lots  in  said  addition 
to  said  city,  and  neither  of  the  lots  mentioned  or  involved  in 
the  original  action  was  mentioned  therein.  On  issues  formed 
there  was  a  trial  and  judgment  for  the  plaintiff  upon  her 
complaint  and  in  favor  of  said  cross-complainants  on  their 
respective  cross^complaints. 

This  judgment  was  rendered  on  May  27,  1909,  being  the 
twenty-eighth  judicial  day  of  the  April  term  of  said  court, 
and  quieted  the  title  in  and  to  each  lot  claimed  by  the 
plaintiff  and  by  the  respective  cross-complainants.  On  Oc- 
tober 9, 1909,  beiQg  the  thirtieth  day  of  the  September  term 
of  said  Lake  Circuit  Court,  said  cause  was^  on  motion  of 
appellant,  reinstated  on  the  docket,  and  appellant  then  ap- 
peared specially,  and  moved  that  the  court  modify  said  judg- 
ment so  as  to  eliminate  that  part  of  said  judgment  which 
quieted  title  in  the  respective  cross-complainants  to  the  par- 
ticular lots  described  in  their  respective  cross-complaints,  on 
the  ground  that  such  lots  were  not  described  in,  or  involved 
in  the  original  complaint,  and  that  the  court  therefore  did 
not  have  jurisdiction  to  render  that  part  of  said  judgment 
involving  such  lots. 

Notice  of  said  motion  to  modify  said  judgment  was  served 
on  each  of  said  cross-complainants,  November  9,  1909,  but, 
was  not  served  on  plaintiff  nor  any  of  the  defendants  to  said 
cross-complaint. 

The  attorneys  for  said  cross-complainants  on  September 
Vol.  50—40 
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29, 1910y  appeared  to  said  motion,  and  the  conrt,  after  hear- 
ing the  aamey  overraled  said  motion  and  refused  to  modify 
said  judgment,  to  which  ruling  of  the  eonrt  appellant  ex- 
cepted, and  from  this  decision  appellant  api>ealed. 

The  transcript  and  assignment  of  errors  was  filed  herein 
December  24,  1910.  Appellant  makes  each  of  said  cross- 
complainants  appellees  to  this  appeal,  thqr  being  the  only 
parties  on  whom  he  served  notice  of  his  motion  to  modify 
said  judgment  Api>ellee8  move  to  dismiss  the  appeal;  the 
grounds  of  which  motion  are,  in  substance,  as  follows: 
(1)  This  court  has  no  jurisdiction  of  the  appeal  because  all 
of  the  parties  in  whose  favor  the  judgment  below  was  ren- 
dered and  who  are  affected  by  the  judgment  entered  in  said 
court,  are  not  made  parties  to  nor  named  in  the  assignment  of 
errors.  (2)  Because  said  motion  was  not  made  until  one 
term  after  final  judgment  had  been  entered  and  the  cause 
disposed  of  in  the  court  below,  and  such  court  had  no  juris- 
diction to  take  any  action  whatever  in  the  case  at  the  time 
the  motion  to  modify  was  filed.  (3)  Because  apx>ellant, 
Henry  A.  Bradford,  is  not  named  as  a  cross-defendant  in 
any  of  the  cross-complaints  on  which  decrees  were  taken 
against  which  he  bases  his  ground  of  complaint,  and  he  is 
not  therefore  affected  or  bound  thereby. 

In  his  motion  to  modify  said  judgment,  appellant  sets  out 
the  facts  above  indicated  as  disclosed  by  the  record,  and 
avers  that  he  is  the  owner  of  the  lots  described  in  the  several 
cross-complaints,  title  to  which  was  quieted  in  said  respective 
cross-complainants. 

It  is  contended  by  appellees  that  appellant  was  not  a 
party  to  either  of  said  cross-complaints  on  which  that  part 
of  the  judgmeilt  which  he  seeks  to  strike  out  was  rendered, 
and  was  not  affected  thereby,  and  is,  therefore,  in  no  position 
to  prosecute  this  appeal 

In  answer  to  this  contention  appellant  insists  that  said 
judgment,  in  so  far  as  it  quieted  title  in  the  cross-complain- 
ants to  the  respective  lota  described  in  their  said  cross^m- 
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plaints,  was  void,  and  that  on  account  of  his  being  a  defend- 
ant to  the  original  suit  brought  by  Mrs.  Baker  a  elond  was 
by  such  judgment  cast  on  his  title  to  said  lots,  and  that 
although  he  was  not  a  party  defendant  to  either  of  said  cross- 
complaints  he  was  entitled  to  ask  the  court  to  remove  said 
cloud  by  striking  out  such  parts  of  such  judgment 

There  is  authority  to  the  effect  that  one  may  invoke  the 
jurisdiction  of  the  court  in  certain  instances  to  obtain  relief 
even  from  void  judgments,  but  so  far  as  we  have  been  able 
to  find,  these  cases  are  all  cases  where  such  judgments  were 
in  some  way  being  attempted  to  be  Enforced  or  some  right 
or  claim  was  being  asserted  under  such  judgment  against 
the  party  seeking  relief  therefrom.  In  view,  however,  of  the 
conclusion  reached  in  this  case,  this  question  is  not  im- 
portant. 

In  support  of  his  contention,  that  the  parts  of  said  judg- 
ment which  by  his  motion  he  sought  to  strike  out  -were  void, 
appeUant  asserts  that  a  court  has  no  jurisdiction  to  adjudi- 
cate matters  between  the  litigants  outside  the  issues  tendered 
by  the  respective  pleadings,  and  that  a  judgment  in  so  far 
as  it  attempts  to  adjudicate  such  questions  is  void.  This 
contention  is  supported  by  authority.  Fletcher  v.  Holmes 
(1865) ,  25  Ind.  458, 473 ;  Unfried  v.  Heberer  (1878) ,  63  Ind. 
67,  73;  Barrett  v.  Cohen  (1889),  119  Ind.  56,  58,  20  N.  E. 
145,  21  N.  E.  322,  12  Am.  St.  363;  Reynolds  v.  Stockton 
(1891),  140  U.  S.  254, 11  Sup.  Ct.  773,  35  L.  Ed.  464. 

In  this  connection  it  is  further  insisted  that  a  cross-com- 
plaint  must  be  germane  to  the  cause  of  action  tendered  by 
the  complaint,  and  that  a  cross-complaint  which  tenders  an 
issue  between  the  defendants  to  the  complaiat,  wholly  inde- 
pendent of  and  in  noway  connected  with  the  cause  of  action 
stated  in  the  complaint,  should  be  stricken  out  and  not  con- 
sidered by  the  court. 

This  contention  of  counsel  is  also  supported  by  authority. 
Washburn  v.  Roberts  (1880) ,  72  Ind.  213,  217 ;  Pool  v.  Davis 
(1893),  135  Ind.  323,  330,  34  N.  E.  1130;  Heaton  v.  Lynch 
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(1894),  11  IncL  App.  408,  416,  38  N.  E.  224;  Buscher  v.  VoU 
(1900),  25  IncL  App.  400,  403,  58  N.  E.  269. 

None  of  the  authorities  cited,  however,  presents  the  ques- 
tion presented  by  the  record  in  this  case.  The  record  here 
discloses  that  the  plaintiff  to  the  original  action  was  made 
defendant  to  each  of  said  cross-complaints,  that  said  cross- 
complaints  were  filed  without  objection  by  any  of  the  parties 
to  the  action,  and  the  court  without  objection  adjudicated 
the  issues  thereby  tendered. 

We  can  see  good  reason  for  holding  that  a  judgment  ren- 
dered on  matters  outside  of  the  issues  tendered  by  the  plead- 
ings is  void.    So,  also,  can  we  see  good  reason  for 

1.  holding  that  a  cross-complaint  should  be  confined  to 
matters  germane  to  the  original  action,  and  that  the 
parties  to  such  action,  especially  the  plaintiff,  may  insist  on 
the  cross-complaint  being  so  limited;  but  we  do  not  think 
that  it  necessarily  follows  from  such  holdings  that  where 
plaintiff  to  the  original  action  and  all  the  parties  to  the  cross- 
complaint  allow  the  filing  of  such  cross-complaint  tendering 
issues  not  germane  to  the  original  action,  and  then  appear  to 
such  cross-complaint  and  file  answers  thereto  and  allow 
judgment  to  be  rendered  on  such  cross-complaint  without 
objection,  that  such  judgment  as  to  such  parties  is  void.  A 
judgment  on  matters  outside  of  the  issues  is  void  because 
the  court  has  assumed  a  jurisdiction  not  invoked  by  the 
pleadings  of  the  parties,  but  no  such  reason  exists  for  declar- 
ing a  judgment  on  a  cross-complaint  void,  which  is  within 
the  issues  of  such  cross-complaint  but  on  issues  not  germane 
to  the  original  action. 

The  parties  to  the  original  action,  especially  the  plaintiff, 
have  the  right  to  insist  that  the  trial  of  the  issue  which  they 
tender  shall  not  be  delayed  by,  or  confused  with,  issues 
tendered  by  one  of  the  defendants  to  his  action  wholly  inde- 
pendent of  and  not  germane  to.  the  original  action,  but  when 
all  parties  acquiesce  in  the  trial  of  such  independent  issues, 
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we  do  not  think  it  can  be  said  that  the  judgment  rendered 
thereon  is  void  as  to  such  parties.  This  conclusion,  we 
think,  is  in  perfect  harmony  with  the  cases  before  cited,  and 
is  especially  supported  by  the  case  of  Fletcher  v.  Holmes, 
supra. 

But  conceding  without  deciding  that  under  the  averments 
of  appellant's  motion  to  modify,  and  the  record  on  which  it 
is  predicated,  he  had  a  right  to  ask  the  modification  of  the 
judgment  presented  by  his  motion,  it  was  necessary  that  the 
court  should  determine  and  adjudicate  the  question  so  pre- 
sented. 

The  record  discloses  that  this  motion  was  not  made  until 

the  term  following  the  term  of  court  at  which  the  judgment 

sought  to  be  modified  was  rendered.    The  cause  was 

2.  no  longer  in  fieri.    Before  the  jurisdiction  of  such 
court,  complete  as  to  parties,  could  be  invoked  anew 

in  said  cause,  it  should  certainly  have  before  it  all  the  par- 
ties affected  by  the  judgment  sought  to  be  modified,  at  least 
all  the  parties  to  the  cross-complaint  on  which  the  part  of 
such  judgment  sought  to  be  modified  was  rendered.  Cavr 
thorn  V.  Bierhaus  (1909),  44  Ind.  App.  362,  366,  88  N.  E. 
314. 

The  record  in  this  case  shows  that  the  respective  cross- 
complainants  alone  were  served  with  notice  of  the  motion  to 
modify.  Neither  the  plaintiff  to  the  original  action,  nor  any 
of  the  several  defendants  to  the  cross-complaint  were  parties 
to  such  motion. 

The  court  below,  therefore,  was  without  jurisdiction  to 
render  a  judgment  on  said  motion  binding  on  all  the  parties 
to  the  original  judgment. 

It  is  conceded  that  appellant  was  not  a  party  to  either  of 

the  several  cross-complaints  on  which  that  part  of  said  judg* 

ment  was  rendered,  which  he,  by  his  motion,  sought 

3.  to  strike  out.    The  parts  of  said  judgment  based  on 
said  cross-complaints  could  not,  therefore,  bind  him. 
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and  any  title  he  may  have  to  real  estate  included  therein, 
can  not  be  seriously  clouded  or  affected  thereby. 
Judgment  affirmed. 

NoTX.— Beported  in  96  N.  E.  608.    See,  also,  under  (1)  23  Cjc 
802;    (2)  23  Cyc.  877,  878;    (3)  8  Cyc.  233. 


Ck>MMERCiAL  Life  Insurance  Company  v. 

McGlNNIS. 

[Na  7,529.    Filed  March  28, 1912.    Rehearing  d^ied  June  7,  1912.] 

1.  iRBUiuNci:. —  Life  Insurance. —  CompUUM, —  Esphihit, — Applica- 
ti(m  Referred  to  in  Policy. — ^A  complaint  to  recover  on  a  poUcy 
of  life  insurance,  where  the  application  is  made  a  part  of  the 
policy  by  reference,  ia  not  insufficient  for  the  reason  that  such 
application  is  not  made  a  part  of  the  complaint    p.  631. 

2.  Insurance. — Life  Insurance. — Rehate.-^Knowledge  of  Agent. — 
Knowledge  on  the  part  of  an  authorized  agent  of  a  life  insurance 
company  that  he  was  giving  to  the  Insured  a  rebate  on  his  first 
premium,  is  binding  notice  on  the  company,    p.  632. 

3.  INSUBANCE. — Life  Insurance. — Rebates. — Validity  of  Policy. — 
Where  an  authorized  Ufe  insurance  agent  rebated  the  insured's 
first  premium  and  delivered  the  policy  as  if  the  premium  had 
been  paid  in  full,  there  being  at  the  time  no  law  against  rebating, 
the  company  cannot  take  advantage  of  such  rebating  to  defeat  the 
contract    p.  632. 

4.  iNsuBANCE. — Life  Insurance. — Execution  of  Contract. — Failure 
to  Deny  Under  Oath. — In  an  action  on  a  life  policy,  the  execution 
of  the  contract  must  be  taken  as  admitted,  where  defendant  fails 
to  deny  its  execution  under  oath.    p.  633. 

5.  IN8X7BANCE. — Life  Insurance. — Incontestahle  Clause. — ^Where  a 
life  policy  contained  a  clause  making  it  incontestable'  after  one 
year  from  date  of  issue^  except  for  certain  specific  causes,  the 
Insurer  cannot  after  the  expiration  of  such  time  avoid  the  policy 
for  causes  not  included  within  the  exception,    p.  633. 

Prom  Superior  Court  of  Vanderburgh  County;  Alexander 
Oilchrist,  Judge. 

Action  by  Emily  S.  McGinnis  against  the  Conunercial  Life 
Insurance  Company.  Prom  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed. 


MAY  TERM,  1912.  631 

Commercial  Life  Ins.  Co.  r.  McGimiis — 60  Ind.  App.  630. 

Robinson  dk  Stilwell,  Pickens,  Cox  &  Conder,  for  appel- 
lant 

Morton  C.  Embree,  Harvey  Harmon  and  Lticius  C.  Em- 
bree,  for  appellee. 

MY£RSy  J. — On  January  2, 1908,  appellant  issued  a  policy 
on  the  life  of  John  B.  McQinnis,  with  Emily  S.  MeOinnis, 
his  wife,  as  beneficiary^  who  brought  this  action  to  enforce 
its  payment. 

A  demurrer  for  want  of  facts,  to  the  complaint  in  one 
paragraph,  alleging  facts  usual  in  such  cases,  was  overruled, 
and  this  ruling  is  assigned  as  error. 

The  insured's  application,  which  is  made  a  part  of  the 

policy  by  reference,  is  not  made  a  part  of  the  complaint, 

and  for  this  reason  only  the  pleading  is  claimed  to 

1.  be  defective.  Appellant,  in  support  of  this  conten- 
tion, insists  that  the  rule  of  pleading  in  this  State  in 
this  respect  should  no  longer  be  followed.  Appellant's  argu- 
ment is  persuasive,  but  we  are  not  convinced  that  the  rule 
so  well  settled  should  be  overruled.  Federal  Life  Ins,  Co. 
V.  Kerr  (1910),  173  Ind.  613,  89  N.  E.  398,  91  N.  E.  230; 
Fenn  Mui.  Life  Ins.  Co.  v.  Norcross  (1904),  163  Ind.  379, 
72  N.  E.  132;  Bird  v.  St  John's  Episcopal  Church  (1900), 
154  Ind.  138,  56  N.  E.  129 ;  Mutual  Reserve  Life  Ins.  Co.  v. 
Ross  (1908),  42  Ind.  App.  621,  86  N.  E.  506. 

The  overruling  of  appellant's  motion  for  a  new  trial  is 
assigned  as  error.  Under  this  assignment  the  only  questions 
presented  by  appellant's  brief  are,  that  the  verdict  is  not 
sustained  by  sufficient  evidence,  and  that  it  is  contrary  to 
law. 

In  support  of  these  causes  for  a  new  trial,  appellant  in- 
sists that  the  policy  was  never  in  force,  for  the  reason  that 
by  its  terms  it  did  not  go  into  effect  unless  the  first  premium 
was  actually  paid  during  the  lifetime  and  good  health  of 
the  insured. 

There  is  such  a  provision  in  the  policy,  as  claimed  by  ap- 
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pellant,  but  in  connection  therewith  is  the  further  provision, 
that  the  premium  may  be  paid  to  an  authorized  agent  of  the 
company  in  exchange  for  a  receipt  signed  by  the  president 
or  secretary^  and  countersigned  by  the  agent. 

From  the  condensed  recital  of  the  evidence  in  appellant's 

brief,  it  is  di£Scult  to  determine  what  the  evidence  is  on 

this  subject,  but  as  we  understand  it,  the  record  shows 

2.  that  on  December  31,  1907,  the  insured,  at  the  solici- 
tation of  N.  B.  Qreene,  appellant's  authorized  agent, 

made  application  for  the  policy  sued  on,  and  which  was  is- 
sued on  January  2,  1908.  The  first  premium,  was  $57.52, 
and  at  the  time  the  insured  made  said  application  said  agent 
delivered  to  him  a  receipt  for  $57.52,  signed  by  appellant's 
secretary  and  '^ countersigned  by  N.  R.  Greene,  agent." 
There  is  evidence  tending  to  show  that  the  insured  paid  only 
$5  on  account  of  the  first  premium,  and  appellant  claims 
that  it  did  not  know  the  full  premium  was  not  paid  until 
more  than  seven  months  after  it  issued  the  policy.  Then, 
August  19,  it  tendered  to  the  insured  the  money  so  paid  by 
him,  and  demanded  a  return  of  the  policy  which  had  been 
unconditionally  delivered  to  him.  The  tender  so  made  and 
appellant's  demand  were  refused.  Appellant  insists  that  the 
evidence  shows  that  this  is  an  ''aggravated  case  of  rebat- 
ing'',  and  a  fraud  on  all  other  policy  holders. 

At  the  time  the  insured  made  his  application  and  the  pol- 
icy in  suit  was  issued,  there  was  no  law  against  rebating, 
and  from  all  the  evidence  bearing  on  the  amount  of  money 
paid  by  the  insured  on  account  of  the  first  premium,  we  are 
inclined  to  the  opinion  that  the  jury  was  authorized  to  infer 
that  if  less  than  the  full  amount  of  the  first  premium  was 
paid,  it  was  with  the  knowledge  and  consent  of  appellant 
In  any  event,  under  the  facts  in  this  case,  knowledge  of  the 
agent  was  notice  to  appellant.  Metropolitan  Life  Ins.  Co. 
V.  Willis  (1906),  37  Ind.  App.  48,  75  N.  E.  560.    This 

3.  may  be  a  case  of  rebating,  as  claimed,  but  if  so,  appel- 
lant will  not  be  allowed  to  take  advantage  of  its  own 
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conduct  to  defeat  a  contract  in  this  respect  fairly 

4.  entered  into.    The  execution  of  the  contract  sued  on 
must  be  taken  as  admitted,  by  a  failure  to  deny  it 

under  oath.  §370  Bums  1908,  §364  R.  S.  1881;  Phoenix 
Ins.  Co.  V.  Rowe  (1889),  117  Ind.  202,  20  N.  E.  122. 

In  the  case  of  Penn  Mut.  Life  Ins.  Co.  v.  Norcross,  supra, 
it  is  said  on  page  386:  **  There  being  no  effectual  denial 
of  the  fact  of  delivery,  the  question  arises  whether  the  plead- 
ing of  a  breach  in  the  conditions  contained  in  the  application 
and  in  the  policy  prevented  the  latter  from  having  any  in- 
ception. It  is  obvious  that,  no  matter  how  resolutely  a  party 
declares  beforehand  that  he  will  not  be  bound  except  by  a 
contract  of  a  specified  character,  yet,  if  he  afterwards  makes 
a  contract  in  disregard  of  his  declaration,  his  prior  provision 
will  avail  him  nothing.  *  *  *  The  provisions  of  a  formal 
contractual  writing,  which  a  corporation  has  caused  to  be 
signed  and  placed  in  the  hands  of  an  agent  for  delivery,  may 
be  waived  by  the  act  of  the  agent  himself,  if  he  have  suffi- 
cient power  in  the  premises,  or  it  may  be  the  result  of  silence 
upon  the  part  of  the  officers  of  the  corporation  after  it  had 
constructive  knowledge  of  its  agent's  act  in  delivering  the 
contract,  at  least  where  resolute  good  faith  required  a  timely 
disaffirmance  of  his  act." 

It  is  further  insisted  that  the  evidence  shows  that  the  in- 
sured procured  the  policy  through  false  representations  as 
to  his  health  and  physical  condition,  also  that  the  trial  court 
erroneously  excluded  certain  evidence  offered  by  appellant 
tending  to  prove  that  certain  representations  in  the  insured's 
application  were  false. 

The  policy  by  its  terms  was  incontestable  after  one  year 

from  the  date  of  its  issue,  providing  the  premiums  were  duly 

paid,  except  for  certain  specific  causes,  none  of  which 

5.  is  relied  on  to  defeat  this  action.     The  insured  died 
Januarj^  16,  1909.    This  action  was  commenced  Feb- 
ruary 8,  1909.    Prior  to  that  time  appellant  made  no  claim 
of  fraud  in  the  procurement  of  said  insurance.    The  incon- 
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testable  clause  amounted  to  something  more  than  a  mere 
matter  of  form.  As  said  in  the  case  of  Clement  v.  New  York 
Life  Ins.  Co.  (1898),  101  Tenn.  22, 46  S.  W.  561,  42  L.  B.  A. 
247,  70  Am.  St.  650 :  ''The  practical  and  intended  effect  of 
the  stipulation  is  to  create  a  short  statute  of  limitation  in 
favor  of  the  insured,  within  which  limited  period  the  in- 
surer must,  if  ever,  test  the  validity  of  the  policy.  It  has 
been  held  that  an  agreement  limiting  the  time  within  which 
an  action  may  be  brought  upon  a  policy  of  insurance  by 
the  beneficiary,  is  not  against  public  policy,  and  may  be 
enforced,  though  less  than  the  usual  time  imposed  by  law 
has  been  fixed.  If  this  be  so,  it  is  diflScult  to  see  why  a  sim- 
ilar limitation  upon  the  right  of  the  insurer  to  contest  should 
be  against  public  policy,  and  why  it  should  not  be  enforced 
by  the  courts." 

By  the  clause  in  question,  appellant  took  one  year  for  the 
purpose  of  investigating  and  determining  whether  it  would 
exercise  its  right  to  repudiate  and  rescind  its  contract,  on 
the  ground  it  is  now  interposing  as  a  defense.  If  it  had 
exercised  any  diligence,  and  the  insured's  physical  condition 
was  that  now  claimed  by  appellant,  it  might  easily  have  dis- 
covered such  condition  within  the  time  reserved  by  it  for 
that  purpose.  If  it  failed  to  exercise  vigilance  in  this  re- 
spect, it  must  be  treated  as  having  waived  its  right  to  deny 
liability  on  such  ground.  Kline  v.  National  Benefit  Assn. 
(1887),  111  Ind.  462, 11  N.  E.  620,  60  Am.  Rep.  703;  Court 
of  Honor  v.  Hutchens  (1909),  43  Ind.  App.  321,  82  N.  E. 
89;  Reagan  v.  Union  Mut.  Life  Ins.  Co.  (1905),  189  Mass. 
555,  76  N.  E.  217,  2  L.  R.  A.  (N.  S.)  821,  109  Am.  St.  659, 
4  Ann.  Cas.  362 ;  Clement  v.  New  York  Life  Ins.  Co.,  supra. 

Judgment  affirmed. 

Note.— Reported  In  97  N.  E.  1018.  See,  also,  under  (1)  25  Cyc. 
917;  (2)  25  Cjx.  863;  (3)  25  Cyc.  728;  (4)  31  Cyc.  532;  (5)  25 
Cyc.  878.  As  to  the  general  rule  that  notice  to  the  agent  is  notice 
to  the  principal.    See  24  Ahl  St  228. 
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Steele  v.  Michigan  Buggy  Company. 

[No.  0,991.    Filed  June  20,  1911.    Rehearing  denied  June  7,  1912.] 

1.  Appeal. — Assignment  of  Errors. — Rulings  on  Motion  to  Strike 
Out  Parts  of  Deposition. — ^Rulings  on  a  motion  to  strike  out 
parts  of  a  deposition  cannot  be  considered  as  independent  assign- 
ments of  errors  on  appeal,  but  are  proper  grounds  for  new  trial, 
p.  637. 

2.  Evidence. — Parol  Evidence. — Explanatory  of  Writing. — Admissi- 
hilitj/. — ^Although  parol  evidence  is  not  admissible  to  vary,  contra- 
dict, add  to  or  take  from  a  written  instrument,  it  is  admissible  to 
give  effect  to  the  instrument  by  applying  it  to  the  subject-matter 
and  also  to  show  in  what  sense  any  equivocal  expressions  in  the 
writing  were  used  by  the  parties,    p.  638. 

3.  Appeal. — Ruling  on  Motion. — Motion  Not  in  Writing. — Error 
Not  Available. — ^Assignments  of  errors  in  overruling  a  motion  for 
new  trial,  based  on  rulings  of  the  trial  court  on  a  motion  to 
strike  out  parts  of  a  deposition,  are  not  available  on  appeal 
where  such  motion  to  strike  out  was  not  in  writing,  p.  638. 

4.  Depositions. — Motion  to  Strike  Out. — Statute. — Section  662 
Burns  1908,  Acts  1903  p.  338,  relative  to  motions  to  insert  new 
matter  or  to  strike  out  parts  of  pleadings,  depositions,  etc.,  is 
mandatory  in  its  requirements  that  such  motions  shall  be  in 
writing,    p.  63a 

5.  Pabtnebship. — Evidence. — Admissions. — ^In  an  action  where 
defendants  are  alleged  to  be  doing  business  as  a  copartnership, 
and  each  of  the  defendants  has  filed  an  answer  in  general  denial, 
an  admission  of  either  of  the  alleged  partners  is  competent  as 
against  himself,    p.  639. 

6.  Witnesses. — Impeachment. — Admissions. — ^Where  a  defendant, 
testifying  as  a  witness  in  behalf  of  his  codefendant,  denied  the 
existence  of  an  alleged  partnership  between  them,  his  statements 
or  admissions  out  of  court  to  the  contrary  were  proi)erly  admitted 
as  affecting  the  weight  to  be  given  to  his  testimony,    p.  639. 

7.  Evidence. — Admissible  for  Certain  Purpose, — Limiting  Effect. — 
Where  testimony  is  admissible  for  certain  purposes  only,  the 
question  of  its  effect  and  the  purpose  for  which  it  should  be 
considered  by  the  jury  are  matters  to  be  controlled  by  proper 
instructions,    p.  640. 

8.  Appeal. — Instructions. — Exceptions  in  Gross. — Motion  for  New 
Trial. — ^Where  instructions  are  excepted  to  in  gross,  or  the  ground 
of  the  motion  for  new  trial  alleging  error  in  giving  or  refusing 
instructions  is  in  gross,  and  (me  of  said  instructions  is  sound,  the 
error  so  relied  upon  in  giving  or  refusing  the  same  will  not  be 
available  on  appeal,    p.  640. 
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9.  Pabtnekship. — Existence  of  Relation^ — Actions. — Estoppel. — Evi- 
dence,— ^The  liability  of  a  person  not  in  fact  a  partner,  but  who 
has  held  himself  out  as  such,  or  has  permitted  liimself  so  to  be 
held  out  as  such,  rests  on  the  doctrine  of  estoppel,  and  the  proof 
in  such  case  must  show  all  the  elements  sufficient  to  constitute 
the  estoppel,    p.  640. 

10.  K.ST0PPEL. — Estoppel  In  Pais, — Elements. — ^To  constitute  an 
estoppel  in  pais^  there  must  have  been  a  representation  or  con- 
cealment of  material  facts  made  with  a  knowledge  of  the  facts, 
and  with  the  intention  that  the  other  party  should  act  up(Hi  it, 
and  the  party  to  whom  the  representation  was  made  must  hare 
been  ignorant  of  the  truth  in  the  matter  and  must  have  been 
induced  thereby  to  act    p.  642. 

n.  Pabtnebship. — Existence  of  Relation. — Estoppel. — In  order  to 
create  a  liability  against  one  sought  to  be  charged  as  a  partner, 
on  the  ground  that  he  has  held  himself  out  as  a  partner,  the 
facts  which  constitute  the  holding  out  must  have  preceded  the 
extension  of  credit  on  which  recovery  Is  sought  and  must  have 
induced  the  giving  of  such  credit    p.  643. 

12.  Tbial.— Liability  of  One  Holding  Himself  Out  as  Partner,— In- 
struction,— Error  Not  Cured  hy  Correct  Instruction. — ^Where  de- 
fendant was  sought  to  be  charged  as  a  partner  on  the  ground  that 
he  had  held  himself  out  as  such,  an  erroneous  instruction  which 
undertook  to  tell  the  jury  what  created  a  liability  against  him 
and  omitted  therefrom  a  necessary  element  constituting  such 
liability,  was  not  cured  by  another  Instruction  correctly  stating 
the  law.    p.  643. 

13.  Trial. — Instructions. — Inconsistent  or  Misleading, — Where  two 
or  more  instructions  are  inconsistent  and  calculated  to  mislead 
the  jury,  or  leave  it  In  doubt  as  to  the  law,  they  are  cause  for 
reversal,    p.  643. 

14.  Trial. — Instructions. — Partnership, — In  an  action  against  one 
charged  as  a  partner,  an  instruction  that  "a  partnership  is  a 
combination  by  two  or  more  persons  of  capital,  or  labor,  or  skill, 
or  some  or  all  of  these,  for  the  purpose  of  business  for  their  com- 
mon benefit,"  was  erroneous  in  that  it  omitted  the  element  of  co- 
ownership  of  the  profits  of  the  business,  which  is  the  ultimate 
and  conclusive  test  of  a  partnership,    p.  644. 

15.  Appeal. — Review, — Incomplete  Instruction. — Prejudicial  Effect. 
— ^Where,  in  view  of  the  evidence  and  the  issues  In  the  case,  appel- 
lant may  have  been  prejudiced  by  an  instruction  which  was  in- 
complete rather  than  erroneous,  it  will  be  cause  for  reversal, 
although  it  might  not  in  every  case  constitute  available  error, 
p.  644. 

Prom  St.  Joseph  Circuit  Court ;  Walter  H,  Funk,  Judge. 
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Action  by  the  Michigan  Buggy  Company  against  Charles 
Steele  and  another.  From  a  judgment  for  plaintiff,  the 
defendant,  Steele,  appeals.    Reversed. 

Dudley  M.  Shively,  Charles  P,  Drummond  and  Donald  P. 
Drummond,  for  appellant. 

M.  L.  Howell,  V.  O.  Jones,  D,  D.  Bates  and  Oilbert  A. 
Elliott,  for  appellee. 

HoTTEL,  J. — Action  by  appellee  against  appellant  and  De- 
los  Metzger  on  note  and  account. 

The  complaint  is  in  two  paragraphs,  each  of  which  seeks 
to  charge  appellant  and  said  Metzger  as  partners  doing  busi- 
ness under  the  firm  name  of  ''The  Mishawaka  Carriage  and 
Harness  Company,"  the  first  paragraph  being  an  ordinary 
suit  for  a  balance  due  on  account  for  goods  and  merchandise 
sold  and  delivered  to  said  firm  in  the  sum  of  $278.76,  and 
the  second  paragraph  being  on  a  note  alleged  to  have  been 
executed  by  said  defendants,  and  which  they  failed  to  pay 
after  protest.  Total  demand,  $600.  There  was  a  separate 
answer  of  general  denial  by  each  defendant  to  each  para- 
graph of  the  complaint,  and  a  sworn  answer  of  non  est  fac- 
tum to  the  second  paragraph  by  defendant  Steele.  On  the 
issues  thus  formed,  there  was  a  trial  by  jury,  and  a  verdict 
against  both  defendants  in  the  sum  of  $517,  on  which  judg- 
ment was  rendered,  and  defendant  Steele  prayed  an  appeal, 
having  first  unsuccessfully  moved  for  new  trial. 

The  first  and  second  assignments  of  errors  relate  to  rulings 

on  a  motion  to  strike  out  parts  of  a  deposition,  and  are 

proper  grounds  for  new  trial,  but  cannot  be  consid- 

1.    ered  as  independent  assignments  of  errors.    National 

Bank,  etc.,  Co.  v.  Dunn  (1886),  106  Ind.  110,  6  N.  E. 

131 ;  Burnett  v.  Milnes  (1897) ,  148  Ind.  230,  235,  236,  46  N. 

E.  64;  Capital  Nat.  Bank  v,  Wilkerson  (1905),  36  Ind.  App. 

550,  555,  76  N.  E.  258. 

This  leaves  as  the  only  error  properly  assigned  and  pre- 
sented, that  of  the  ruling  of  the  court  on  the  motion  for 
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a  new  triaL    The  first  ground  of  this  motion  urged 

2.  calls  in  question  a  niling  on  the  admission  of  certain 
evidence.  The  question  objected  to  related  to  a  memo- 
randum filed  as  an  exhibit  with  a  deposition,  said  memo- 
randum being  a  ''statement  as  a  basis  of  credit  made  to  the 
Mercantile  Agency  B.  G.  Dun  &  Co.  for  the  use  of  its  cred- 
itors," and  the  question  was:  ''And  why  is  the  blank 
headed  D.  R  Metzger  proprietor,  if  you  know!"  The  ques- 
tion was  objected  to  on  the  ground  that  the  paper  itself  was 
the  best  evidence  of  its  contents.  The  question  did  not  ask 
for  the  contents  of  the  memorandum  or  for  any  part  of  the 
same,  and  was  not  subject  to  the  objections  urged  against  it. 
The  question  and  the  evidence  sought  by  the  answer  thereto 
were  explanatory  only,  and  in  view  of  the  questions  and 
answers  that  had  preceded  the  one  objected  to,  we  think  the 
question  was  a  proper  one. 

While  it  is  settled  law  "that  parol  evidence  is  not  admis- 
sible to  vary,  contradict,  add  to  or  take  from  a  written  in- 
strument," yet  it  "is  equally  as  firmly  established,  and 
strongly  sustained  by  authority  and  on  principle,  that  parol 
evidence  is  admissible  to  give  effect  to  a  written  instrument, 
by  applying  it  to  the  subject-matter,  •  •  •  and  where 
there  are  equivocal  expressions  used  in  a  written  instrument, 
parol  evidence  is  admissible  to  show  in  what  sense  they  were 
used  by  the  parties."  Mace  v.  Jackson  (1871),  38  Ind.  162, 
166,  167.  See,  also,  EvansviUe,  etc.,  B.  Co,  v.  SJiearer 
(1858),  10  Ind.  244,  248,  249;  Clark  v.  CrawfordsvUle  Cof- 
fin Co.  (1890),  125  Ind,  277,  280,  25  N.  B.  288;  Thomas  v. 
Troxel  (1901),  26  Ind.  App.  322,  328,  59  N.  E.  683. 

The  next  grounds  of  the  motion  for  a  new  trial,  being 
numbers  two,  three  and  four  of  the  errors  presented 

3.  by  appellant,  relate  to  rulings  on  motion  to  strike 
out  parts  of  a  deposition,  and  are  not  available  be- 

4.  cause  such  motion  was  not  in  writing.  The  statute 
requiring  such  motion  to  be  in  writing  is  mandatory. 
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§662  Burns  1908,  Acts  1903  p.  338 ;  Crystal  Ice  Co.  v.  Mor- 
ris (1903),  160  Ind.  651,  653,  67  N.  E.  502. 

The  grounds  for  a  new  trial  presented  by  errors  six, 

seven  and  eight,  relied  on  and  urged  by  appellant,  call  in 

question  the  ruling  of  the  court  in  the  admission  of 

5.  certain  evidence  over  the  objections  of  appellant,  and 
presents  in  a  different  form  the  same  question  at- 
tempted to  be  presented  by  the  errors  last  above  mentioned. 
This  evidence  was  by  way  of  deposition,  and  consisted  in 
statements  made  by  appellant's  codefendant,  Metzger,  to 
the  witness,  tending  to  show  the  partnership  between  appel- 
lant and  said  Metzger,  the  ground  of  the  objection  being  that 
*' appellant  cannot  be  bound  by  the  statement  of  Metzger 
made  in  his  absence,"  and  'Hhat  the  relation  of  partners 
cannot  be  established  by  the  declaration  of  an  alleged  part- 
ner/' 

The  questions  and  the  evidence  sought  to  be  elicited 
thereby  were  not  subject  to  the  objections  urged  against 
them,  because  in  this  case  the  record  discloses  that  both  de- 
fendants, Steele  and  Metzger,  had  each  filed  a  general  denial 
to  each  paragraph  of  the  complaint,  and  were,  in  fact,  each 
insisting  and  had  each  so  testified  on  the  witness-standy  that 
the  partnership  relation  did  not  exist  between  them. 

Where  each  of  the  alleged  partners  has  filed  an  answer 
in  general  denial,  as  in  this  case,  the  admission  of  either  is 
competent  as  against  himself.  V annoy  v.  Klein  (1890),  122 
Ind.  416,  23  N.  E.  526;  Cook  v.  Frederick  (1881),  77  Ind. 
406;  Bennett  v.  Holmes  (1869),  32  Ind.  108. 

Metzger  having  testified  in  the  case,  in  behalf  of  Steele, 

that  no  partnership  existed  between  himself  and  Steele,  his 

statements  or  admissions  out  of  court,  to  the  contrary, 

6.  were  proper  as  affecting  the  weight  to  be  given  to  his 
testimony    at    the    trial.    McAfee    v.    Montgomerif 

(1898),  21  Ind.  App.  196,  201,  51  N.  E.  957;  Moelering  v. 
Smith  (1893),  7  Ind.  App.  451,  456,  34  N.  E.  675. 
The  question  of  the  effect  of  the  testimony  and  the  purpose 
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for  which  it  should  be  considered  by  the  jury  was  a 

7.  matter  to  be  controlled  by  proper  instructions. 

The  questions  next  presented  by  appellant  in  his 
brief  relate  to  the  giving  of  certain  instructions  by  the  court 
on  its  own  motion,  and  at  the  request  of  appellee,  and  the 
refusal  of  certain  instructions  requested  by  appellant. 

It  is  insisted  by  appellee  that  in  the  grounds  for  new  trial 
the  alleged  error  in  giving  these  instructions  is  joint,  and 
that,  therefore,  no  available  question  is  presented  as  to 
each  individual  instruction,  unless  each  is  erroneous. 

It  is  well  settled  that  if  instructions  be  excepted  to  in 

gross,  or  if  the  ground  of  the  motion  for  new  trial  alleging 

error  in  giving  or  refusing  instructions  be  in  gross, 

8.  and  one  of  said  instructions  be  sound,  the  error  so 
relied  upon  in  giving  or  refusing  the  same  will  not  be 

available  on  appeal.  Ohio,  etc.,  R.  Co.  v.  McCartney 
(1890),  121  Ind.  385,  387,  388,  23  N.  E.  258;  Sutherlin  v. 
State  (1886),  108  Ind.  389,  392,  9  N.  E.  298. 

But,  in  the  case  at  bar,  we  think  both  the  exceptions  saved 
to  the  instructions  given  and  refused,  and  the  ground  for 
new  trial,  on  which  error  is  predicated  in  giving  and  refus- 
ing the  same,  are  specific  and  definite  as  to  each,  and  desig- 
nate and  present  for  the  consideration  of  this  court  the 
correctness  of  each  instruction  given  and  refused. 

The  first  instruction  objected  to  by  appellant  is  number 

four,  given  by  the  court  of  its  own  motion,  and  is  as  follows : 

*  *  In  this  case  there  are  two  questions  or  elements  for 

9.  you  to  consider  in  deciding  the  question  whether  the 
defendant  Steele  is  liable  to  the  plaintiff,  as  claimed 

by  the  plaintiff:  First,  whether  or  not  the  partnership  actu- 
ally existed  between  Mr.  Metzger  and  Mr.  Steele.  And  if  you 
find  that  such  a  partnership  did  exist,  and  the  goods  were 
bought  from  the  plaintiff  for  the  use  in  the  partnership  busi- 
ness, and  within  the  scope  of  the  partnership  business,  then 
your  verdict  should  be  for  the  plaintiff  against  the  defend- 
ants; Second,  If  you  find  that  no  partnership   actually 
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existed  between  the  defendants,  then  the  second  element  for 
you  to  consider  is  whether  or  not  the  defendant  Steele  so 
acted,  or  permitted  others  to  act,  as  to  lead  the  Michigan 
^^SEJ  Company  to  reasonably  believe  that  he  was  a  partner 
with  him  in  the  business ;  and  if  you  find  that  he  did  so  act 
as  to  reasonably  lead  the  Michigan  Buggy  Company  to  be- 
lieve that  he  was  a  partner  in  the  business,  even  though  in 
fact  he  was  not  such  a  partner,  he  would  still  be  liable  to 
the  plaintiff  in  this  case.  In  determining  whether  or  not  the 
acts  of  Steele  were  such  as  to  reasonably  lead  to  a  belief  that 
he  was  a  partner  in  the  business,  you  have  a  right  to  take 
into  consideration  every  act  and  statement  of  Mr,  Steele  to 
the  Michigan  Buggy  Company,  and  every  act  of  Metzger 
and  statement  made  by  him  to  the  Michigan  Buggy  Com- 
pany, if  said  act  or  statement  was  made  with  the  knowledge 
or  consent  of  Mr.  Steele,  which  might  reasonably  lead  to  the 
belief  that  he  was  an  actual  partner  in  the  business." 

In  considering  this  instruction,  it  must  be  kept  in  mind 
that  the  only  question  in  this  case  was  whether  defendant 
Steele  should  be  held  liable  as  a  partner  on  the  note  and 
account  sued  on.  There  was  no  denial,  in  fact,  that  the 
Mishawaka  company  got  the  merchandise  on  which  the  ac- 
count was  predicated;  nor  was  there  any  denial  by  said 
Metzger  that  the  note  sued  on  in  the  second  paragraph  of 
complaint  was  executed  by  him  in  the  name  and  style  of  the 
** Mishawaka  Carriage  and  Harness  Company." 

This  instruction  is  prefaced  with  a  statement  to  the  jury 
that  there  were  two  questions  for  it  to  consider  in  deter- 
mining whether  defendant  Steele  was  liable  to  plaintiff,  and 
then  correctly  tells  the  jury,  first,  what  will  authorize  a 
recovery  in  case  they  find  that  a  partnership  actually  ex- 
isted between  Metzger  and  Steele.  The  instruction  then  at- 
tempts to  tell  the  jury  what  is  necessary  to  make  defendant 
Steele  ^'liable  to  the  plaintiff  in  this  case",  even  though  no 
partnership  existed,  and  it  became  important  and  necessary 
Vol.  50—41 
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that  the  instmction  on  this  branch  of  the  case  shoold  be 
complete,  and  contain  therein  every  element  necessary  to 
constitute  such  liability.  Indiana  Nat.  Gas,  etc.,  Co,  v.  Van- 
ble  (1903),  31  Ind.  App.  370,  374,  375,  68  N.  E.  195;  Voris 
V.  Shotts  (1898),  20  Ind.  App.  220,  224,  50  N.  E.  484; 
Wyman  v.  Turner  (1896),  14  Ind.  App.  118,  123,  42  N.  E. 
652. 

The  doctrine  of  estoppel  famishes  the  basis  on  which  one 
person,  not  in  fact  a  partner  of  another,  may  by  his  own 
acts  or  conduct,  or  by  acquiescence  in  such  other  person's 
acts  and  conduct,  bind  himself  as  such  partner.  Or,  in  other 
words,  the  liability  of  a  person  not  in  fact  a  partner,  but 
who  has  held  himself  out  as  such,  or  has  permitted  himself 
so  to  be  held  out  as  such,  rests  on  the  doctrine  of  estoppel, 
*  *  and  the  proof  in  such  case  must  show  all  the  elements  suffi- 
cient to  constitute  the  estoppeL"  Breinig  v.  Sparrow 
(1907),  39  Ind.  App.  455,  461,  80  N.  E.  37;  3  Elliott,  Evi- 
dence §2558. 

^'To  constitute  an  estoppel  in  pais,  the  following  elements 

must  appear,  viz.:    (1)  A  representation  or  concealment  of 

material  facts;  (2)  the  representation  must  have  been 

10.  made  with  a  knowledge  of  the  facts;  (3)  the  party 
to  whom  the  representation  was  made  must  have  been 
ignorant  of  the  truth  of  the  matter ;  (4)  the  representations 
must  have  been  made  with  the  iutention  that  the  other  party 
should  act  upon  it;  and  (5)  the  other  party  must  have  been 
induced  thereby  to  act."  Farmers  Bank  v.  Orr  (1900), 
25  Ind.  App.  71,  84,  55  N.  E.  35.  See,  also,  Rolerts  v.  Ab- 
bott (1891),  127  Ind.  83,  89,  26  N.  E.  565;  KuHger  v.  Joest 
(1899),  22  Ind  App.  633,  637,  52  N.  E.  764,  54  N.  E,  414. 

The  instruction  above  quoted  as  given  in  this  case  entirely 
leaves  out  of  account  the  third  and  fifth  elements  above 
quoted  as  necessary  to  constitute  an  estoppel,  and  yet,  with 
these  elements  left  out,  the  court  tells  the  jury  that  defend- 
ant Steele  "would  still  be  liable  to  the  plaintiff  in  this  case". 

The  concluding  part  of  the  instruction  is  also  open  to 
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objection  and  criticism,  in  that  it  tells  the  jury  that  in  de- 
termining whether  the  acts  of  defendant  Steele  were  such 
as  reasonably  to  lead  to  the  belief  that  he  was  a  partner, 
they  have  a  right  to  take  into  account  every  act  and  state- 
ment of  Steele  to  the  appellant,  and  of  Metzger  as  well,  if 
made  with  the  knowledge  or  consent  of  Steele,  without  re- 
gard either  to  the  time  of  making  such  statement  or  to  its 
being  the  inducing  cause  of  the  credit  given. 

The  facts  and  conduct  which  constitute  the  holding  out 

of  the  person  sought  to  be  charged  as  a  partner  in  order  to 

create  liability  as  against  such  person  in  favor  of 

11.  the  person  seeking  to  charge  him  with  such  liability 
must  have  preceded  the  extension  of  credit  on  which 

recovery  is  sought,  and  must  have  induced  the  giving  of  such 
credit  3  Elliott,  Evidence  §2558;  9  Ency.  Evidence  §§549, 
550;  Breinig  v.  Sparrow,  supra. 

Appellee  insists  that  appellant  was  not  harmed  by  the 

giving  of  said  instruction,  because  other  instructions  were 

given  by  the  court  containing  said  omitted  elements 

12.  of  estoppel.    This  instruction  having  undertaken  to 
tell  the  jury  what  created  a  liability  against  appellant 

in  favor  of  appellee,  and  omitting  therefrom  a  necessary  ele- 
ment constituting  such  liability,  could  not  be  cured  by  an- 
other instruction  correctly  stating  the  law.  Indiana  Nat. 
Oas,  etc.,  Co.  v.  Vauble,  supra;  Chicago,  etc.,  B.  Co.  v. 
Glover  (1900),  154  Ind.  584,  587,  57  N.  E.  244;  Pittsburgh, 
etc.,  B.  Co.  V.  Noftsger  (1897),  148  Ind.  101,  109,  47  N.  E. 
332;  Wenning  v.  Teeple  (1896),  144  Ind.  189, 194,  41  N,  E. 
600. 
If  two  or  more  instructions  are  inconsistent  and  calcu- 
lated to  mislead  the  jury,  or  leave  it  in  doubt  as  to 

13.  the  law,  they  are  cause  for  reversal    Pittsburgh,  etc., 
B.  Co.  V.  Noftsger,  supra;  Wenning  v.  Teeple,  supra. 

Objection  is  also  made  to  instruction  one  and  one-half, 
given  at  the  request  of  appellee,  which  is  as  follows:  ''A 
partnership  is  a  combination  by  two  or  more  persons  of  capi- 
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tal,  or  labor,  or  skill,  or  some  or  all  of  these,'  for  the 

14.  purpose  of  business  for  their  common  benefit.    While 
this  instruction  defines  partnership  in  the  language 

used  by  one  of  the  authorities  on  partnership,  and  occasion- 
ally quoted  in  the  decisions  of  other  states,  it  lacks  an  ele- 
ment which  we  think  essential  under  the  authorities  of  this 
State,  and,  in  fact,  under  the  authorities  generally,  viz., 
the  coownership  of  the  profits  of  the  business. 

In  the  case  of  Breinig  v.  Sparrow,  supra,  this  court  said  on 
this  subject,  at  page  461:  ''The  ultimate  and  conclusive 
test  of  a  partnership  is  the  coownership  of  the  profits  of  the 
business.  If  there  is  community  of  profits,  a  partnership  fol- 
lows. Community  of  profits  means  a  proprietorship  in  them, 
as  distinguished  from  a  personal  claim  upon  the  other  asso- 
ciate. In  other  words,  a  property  right  in  them  from  th^ 
start  in  one  associate  as  much  as  in  the  other."  To  the  same 
effect  are  the  following  cases:  Bradley  v.  Ely  (1900),  24 
Ind.  App.  2,  5,  56  N.  E.  44,  79  Am.  St  251 ;  Macy  v.  Combs 
(1860),  15  Ind.  469,  471,  77  Am.  Dec.  103;  Ward  v.  Thomp- 
S071  (1859),  22  How.  330,  331,  16  L.  Ed.  249;  Farmers  Ins. 
Co.  V.  Ross  &  Lennan  (1876),  29  Ohio  St.  429,  431;  O'Don- 
ohue  V.  Bruce  (1899),  92  Fed.  858,  860,  35  0.  C.  A.  52; 
McMurtrie  v.  Gutter  (1903),  183  Mass.  451,  67  N.  E.  368; 
Ryder  v.  Wilcox  (1869),  103  Mass.  24;  Meehan  v.  Valen- 
tine (1892),  145  U.  S.  611, 12  Sup.  Ct.  972,  36  L.  Ed.  835. 

We  do  not  think  that  a  business  engaged  in  by  two  or 
more  persons,  who  combine  their  capital,  labor  or  skill  for 
the  purposes  of  a  common  benefit,  is  necessarily  a  partner- 
ship within  the  definition  above  quoted,  and  recognized  by 
this  court  and  the  Supreme  Court. 

While  this  instruction  may  be  said  to  be  incomplete  rather 
than  erroneous,  and  might  not  in  every  case  constitute  avail- 
able error,  yet,  in  view  of  the  evidence  and  the  issues 

15.  in  this  case,  we  think  that  it  was  important  that  the 
instruction  which  attempted  to  define  a  partnership 

should  have  contained  the  element  of  a  coownership  of  the 
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profits  of  the  bnsinefis,  and  appellant  may  have  been  preju- 
diced in  his  defense  by  its  omission. 

Objections  are  ui^d  to  other  instructions  given,  but  as 
the  case  must  be  reversed  and  a  new  trial  ordered  on  account 
of  the  error  in  giving  those  already  discussed,  we  deem  it 
unnecessary  to  consider  the  others. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  grant  a  new  triaL 

Note.— Reportei  in  95  N.  B.  435.  See,  also,  under  (1)  2  Cya 
899;  (2)  17  Qyc.  662,  728;  (3)  29  Cyc.  941;  (4)  13  Cyc.  973;  28 
C3yc.  6;  (5)  80  Cyc.  408 ;  (6)  40  Cyc  2687 ;  (7)  38  Cya  1340;  (8) 
38  Cyc.  1796;  (9)  30  Cyc.  390;  (10)  16  Cyc,  722;  (11)  30  Cyc 
394;  (12)  38  Cya  1782;  (13)  88  Cya  1602,  1604;  (14)  38  Cya 
1686;  30  Cyc  592;  (15)  38  Qya  1778.  As  to  the  admission  of 
parol  evidence  to  explain,  rather  than  to  vary,  written  instrnments, 
see  122  Am.  St  546;  11  Am.  St  894.  As  to  the  admissibility  of 
proof  of  prior  contradictory  statements  of  a  witness,  see  82  Am.  St 
39.  For  a  discussion  ot  the  persons  as  to  whom  an  ostensible  part- 
ner is  estopped  to  deny  the  partnership  relation,  see  10  Ann.  Cas. 
135. 


Walker,  Administrator,  v.  Bement. 

[No.  7,904.    Filed  March  7,  191L    Rehearing  denied  June  7,  1912.] 

1.  Appeal. — Assiffnment  of  Errors. — Failure  to  Carry  Demurrer  to 
Anmoer  Back  to  Complaint. — Question  Presented. — ^An  assignment 
of  errors  in  the  failure  of  the  trial  court  to  carry  baclE  a  d^nurrer 
to  a  paragraph  of  answer  and  sustain  it  to  the  complaint  presents 
the  question  of  the  sufficiency  of  the  complaint  on  appeal,    p.  651. 

2.  Evidence. — Value  of  Corporate  Stock. — Prima  Fade  Evidence. 
— The  par  value  of  a  share  of  corporate  stock  is  prima  facie  its 
actual  value,    p.  651. 

8.  MoBTOAGEs. — Security  for  Loan  of  Stock. — Foreclosure. — Com" 
plaint.— Alle(;ation  as  to  Value  of  Stock, — Par  Value.— Sufficiency. 
— ^A  complaint  to  foreclose  a  mortgage  conditioned  for  the  return 
to  mortgagee  of  certain  stock  loaned  to  the  mortgagor  or  the  pay- 
ment to  mortgagee  of  its  par  value,  which  alleged  a  failure  to 
return  the  stock  and  averred  the  par  value  of  such  stock,  was 
sufficient  as  against  a  demurrer  for  failure  to  allege  the  market 
value  thereof,  since,  in  the  absence  of  an  averment  to  the  con- 
trary, the  statement  of  its  par  value  amounted  to  an  averment 
that  it  was  actually  worth  its  faca    p.  651. 
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4.  Pleading. — Answer, — Demurrtr. — It  is  not  error  to  muitain  a 
demurrer  to  a  paragraph  of  answer  when  the  matter  pleaded 
therein  may  be  proved  under  the  general  denial,    p.  G52. 

5.  Appeau — Briefs, — Matters  Not  Argued, — ^Where»  onder  the  head 
of  "Points  and  Authorities"  in  appelant* s  brief,  the  propoaitioDS 
of  law  stated  and  the  authorities  cited  In  support  of  appellants 
contention  that  the  trial  court  erred  in  sustaining  a  demurrer  to 
certain  paragraphs  of  answer  are  of  little  aid  to  the  court  in 
determining  the  question,  and  the  matters  arising  on  such  demur- 
rer are  not  argued,  the  court  will  not  pass  on  the  sufflcioicy  of 
such  paragraphs  of  answer,    p.  652. 

6.  BIOBTGAOES. — Security  for  Loan  of  Stock. — Constmotion. — Satis- 
faction, — A  mortgage  executed  to  secure  the  return  of  certain 
stock  loaned  to  the  mortgagor  and  conditioned  for  the  payment 
to  mortgagee  of  its  par  value  In  case  of  failure  to  return  such 
stock,  but  which  fixed  no  time  for  its  return,  made  the  stock 
returnable  on  demand,  so  that  on  the  failure  or  refusal  of  the 
mortgagor  to  return  the  stock  on  demand,  or  within  a  reasonable 
time  thereafter,  the  rights  of  the  parties  became  fixed  and  the 
mortgagor  could  not  thereafter  insist  on  a  discharge  of  the  mort- 
gage by  a  return  of  the  stock,    p.  652. 

7.  Bailment. — Loan  of  Stock, — Obligation  of  Bortawer, — The  mere 
loan  of  stock  gives  rise  to  no  obligation  on  the  part  of  the  bor- 
rower except  that  of  returning  it  on  demand,  and  the  right  of  the 
lender  to  demand  money  for  the  stock  can  not  arise  until  there 
has  been  a  failure  to  return  on  demand,  and  arises  only  out  of 
the  breach  of  such  obligation,    p.  655. 

8.  Mortgages. — Security  for  Loan  of  Stock. — Construction. — Lia^ 
bility  Secured. — Where  a  mortgage  recited  that  the  mortgagee 
had  previously  loaned  the  mortgagor  corporate  stock  of  a  certain 
par  value  and  that  the  mortgagor  liad  pledged  said  stock  to 
secure  certain  of  his  debts,  and  contained  the  provision  that  it 
was  to  secure  to  the  mortgagee  the  return  of  said  stock,  or  the 
payment  to  her  of  its  par  value,  and  to  Indemnify  her  against 
loss  on  account  of  having  loaned  such  stock  to  mortgagor  and  his 
subsequent  pledge  thereof,  such  mortgage  fixed  a  lien  on  the  land 
described  for  the  payment  to  mortgagee  of  actual  damages  up  to 
the  amount  of  the  par  value  of  such  stock  in  the  ev^it  of  failure 
to  return,    pp.  655, 656. 

0.  Mobtqages. — Construction, — Intention  of  Parties. — ^In  the  con- 
struction of  a  mortgage,  the  intention  of  the  parties  as  gathered 
from  the  language  of  the  instrument,  considered  in  the  light  of 
the  settled  rules  of  law  relating  to  the  construction  of  such  con- 
tracts, governs,    p.  656. 

10.  MoBTGAQES. — SccuHty  fOT  LoG^  of  Stock. — Construction.'—Lia' 
hility  of  Mortgagor.^Althoufik  the  lien  of  a  mortgage  executed  to 
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secure  the  return  to  mortgagee  of  certain  stock  loaned  to  mort- 
gagor, or  the  payment  of  Its  par  value  in  the  event  of  failure  to 
return,  Is  limited  to  the  amount  of  the  par  value  of  such  stock, 
the  borrower,  on  failure  to  return  the  stock,  becomes  personally 
liable  for  its  value  even  though  that  value  is  in  excess  of  the  par 
value,    p.  657. 

11.  Ck)NTRAGT8. — Penalties. — How  Regarded  in  Equity, — A  court  of 
equity  regards  a  penalty  In  a  contract  as  intended  only  to  secure 
its  fulfillment,  and  not  as  a  source  of  profit  or  advantage  in  the 
event  of  a  default,  so  that  wh^e  a  breach  admits  of  compensa- 
tioii  the  Injured  party  will  be  compelled  to  accept  what  is  Just 
and  will  not  be  permitted  to  make  use  of  the  letter  of  his  con- 
tract to  obtain  more.    p.  657. 

12.  Damages.  —  Liquidated  Damages.  —  Penalty.  —  Distinction.  — 
Wlien  the  damages  likely  to  be  occasioned  by  the  breach  of  a 
contract  are  uncertain,  and  the  sum  fixed  to  be  recovered  on  such 
breadi  is  not  grossly  excessive  or  unjust,  it  will  be  treated  as 
liquidated  damages;  but  if  the  damages  likely  to  be  occasioned 
are  susceptible  of  certain  proof,  and  the  amount  stipulated  to  be 
paid  on  the  breach  is  in  excess  of  that  amount,  it  will  be  treated 
as  a  penalty,    p.  658. 

13.  Bailment. — Loan  of  Stoch.-^Failure  to  Return. — Damages. — 
Measure. — Where  corporate  stock  is  loaned  to  another  under  an 
agreement  to  be  returned  to  the  owner  on  demand,  the  damages 
resulting  from  a  failure  to  return  such  stock  would  be  its  market 
value  at  the  time  of  the  demand,  or,  in  the  absence  of  a  market 
value,  its  actual  value,  unless  a  higher  value  could  be  shown 
between  the  date  of  demand  and  the  time  of  trial,  in  which  event 
the  higher  value  would  be  the  measure  of  damages,    p.  G58. 

14.  Estoppel. — Equitable  Estoppel. — Equitable  Election. — Position 
in  Judicial  Proceedings. — ^Where,  after  executing  a  mortgage  to 
secure  the  return  of  certain  stock  of  the  par  value  of  $19,300 
loaned  to  him  by  the  mortgagee,  the  mortgagor  became  a  bank- 
rupt, and,  being  unable  to  return  the  stock,  listed  the  real  estate 
described  in  the  mortgage  in  his  schedules  in  the  bankruptcy  pro- 
ceeding as  subject  to  a  mortgage  of  $19,300,  and  listed  the  claim 
of  the  mortgagee  as  a  secured  claim  for  the  sum  of  $10,300,  the 
principles  of  an  equitable  election  do  not  apply  and,  in  an  action 
subsequently  brought  by  the  mortgagee  for  foreclosure,  the  posi- 
tion assumed  by  him  in  the  bankruptcy  proceedings  does  not 
preclude  those  claiming  under  him  from  showing  the  actual  value 
of  such  stock,    p.  659. 

35.  Estoppel. — Equitable  Estoppel. — Equitable  Election. — Equita- 
ble election  is  the  obligation  imposed  upon  a  party  to  choose 
between  two  inconsistent  or  alternative  rights  where  there  is  a 
clear  intention  that  he  should  not  aijoy  both,    p,  669. 
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Prom    Vanderburgh    Circuit   CSonrt;    W.   M,    Wheder, 

Special  Judge. 

Action  by  Mary  V.  Bement  against  W.  Henry  Walker,  as 
administrator  of  the  estate  of  Qeorge  W.  Bement,  deceased, 
and  others.  From  a  judgment  for  plaintiff,  the  defendant 
Walker  appeal&    Reversed. 

Fred  M.  Hastetter  and  WUUam  D.  Eardy,  for  appellant 
Oeorge  A.  Cunningham  and  DamM  H.  Ortmeyer,  for  ap- 
pellee. 

Laibt,  J.-— This  was  an  action  Inxnight  1^^  appellee,  Mary 
Y.  Bement,  in  the  court  Mow  against  appellant,  adminis- 
trator of  the  estate  of  George  W.  Bement,  deceased,  and 
Mertina  W.  Bement,  his  widow,  Mary  C.  Bement,  his 
mother,  they  being  his  only  heirs,  and  Peoples  Savings  Bank 
of  Evansville,  Indiana,  for  the  foreclosure  of  two  mort- 
gages. 

The  complaint  was  in  two  paragraphs.  There  is  no  ques 
tion  made  as  to  the  first  paragraph  of  complaint  or  the  mort- 
r^age  on  which  it  is  based.  All  of  the  questions  presented 
by  this  appeal  arise  out  of  the  second  paragraph  of  com- 
plainty  and  the  construction  of  the  mortgage  described  and 
set  out  as  an  exhibit  to  this  paragraph.  This  mortgage,-  pmit- 
ting  the  description  of  the  real  estate,  and  the  acknowledg- 
ment, is  in  the  words  and  figures  following : 

''Whereas,  on  the  26th  day  of  November,  1902,  Mary 
V.  Bement  loaned  to  Oeorge  W.  Bement,  Jr.,  one  hun- 
dred and  ninety  three  shares  (193)  of  the  capital  stock 
of  the  Bement-Seitz  Company,  of  the  par  value  of  One 
Hundred  Dollars  ($100.00)  per  share,  amounting  in 
the  aggregate  to  Nineteen  Thousand  Three  Hundred 
Dollars  ($19,300)  par  value;  and 

''Whereas,  the  said  Oeorge  W.  Bement,  Jr.,  after- 
wards pledged  said  shares  of  stock  to  Oansevoort 
Bank,  N.  Y.,  for  the  payment  of  certain  debts  of  the 
Ohio  Valley  Produce  Company,  and  said  stock  now 
remains  in  pledge  for  the  amount  of  said  debts; 

"Now,  therefore,  this  indenture  witnesseth,  that  said 
Oeorge  W.   Bement,  Jr.,   unmarried,   mortgages  and 


MAY  TERM,  1912.  649 


Walker  v,  Bauent— 50  Ind.  App.  645. 


warrants  to  the  said  Mary  V.  Bement,  the  following 
described  real  estate,  situate  in  the  County  of  Vander- 
burgh, and  the  State  of  Indiana,  to-wit :    •    •    • 

**To  secure  to  the  said  Mary  V.  Bement  the  return 
of  said  stock  or  the  payment  to  her  of  its  par  value, 
and  to  indemnify  her  against  loss  on  account  of  her 
having  loaned  said  stock  to  George  W.  Bement,  Jr., 
and  the  pledge  afterwards  made  of  said  stock  as  above 
recited. 

*'In  Witness  Whereof,  the  said  GJeorge  W.  Bement 
Jr.,  has  hereunto  set  his  hand  and  seal  this  21st  day 
of  August,  1903. 

George  W.  Bement,  Jr." 

The  second  paragraph  of  the  complaint,  which  seeks  the 
foreclosure  of  the  mortgage  heretofore  set  out,  avers,  in  sub- 
stance, that,  prior  to  November  26,  1902,  plaintiff  was  the 
owner  of  193  shares  in  the  Bement-Seitz  Company  of  the 
aggregate  value  of  $19,300 ;  that  at  about  said  date,  plaintiff 
loaned  and  transferred  said  stock  to  George  W.  Bement  at 
his  request ;  and  that  he,  in  consideration  thereof,  agreed  to 
return  to  plaintiff  either  the  stock  in  specie  or  its  par  value ; 
that  shortly  after  appellee  loaned  said  stock  to  George  W. 
Bement  he  pledged  the  same  to  the  Gansevoort  Bank  of  New 
York,  to  secure  an  indebtedness  of  about  $25,000 ;  that  after- 
ward, on  August  21, 1903,  in  consideration  of  said  loan  and 
transfer,  and  to  secure  to  plaintiff  either  the  return  of  said 
stock  or  the  payment  to  her  of  the  par  value  thereof,  said 
George  W.  Bement  executed  and  delivered  to  her  the  mort- 
gage heretofore  *  set  out;  that  afterward  the  Gansevoort 
Bank  caused  said  stock  to  be  sold  for  the  payment  of  the 
debt  for  which  it  was  pledged,  and  bid  it  in  for  $15,000,  and 
that  thereupon  said  bank  became  the  owner  of  said  stock, 
and  is  still  the  owner  thereof;  that  said  George  W.  Bement 
wholly  failed  to  return  said  stock  to  plaintiff,  or  to  pay  to 
her  the  par  value  thereof,  or  any  part  thereof,  and  that 
there  is  now  due  plaintiff  on  account  thereof  $19,300,  to- 
gether with  interest ;  that  on  December  2, 1904,  said  George 
W.  Bement  was  adjudger*  a  bankrupt :  that  the  value  of  his 
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real  estate,  as  fixed  by  the  schedule  filed  in  such  proceeding^ 
was  $7,500;  that  plaintiff's  said  indebtedness  was  scheduled 
as  a  sa*ured  claim  in  the  sum  of  $19,300,  and,  in  addition 
thereto,  there  was  also  scheduled  a  prior  mortgage  to  the 
Peoples  Sa\dngs  Bank  of  Evansvilley  Indiana,  in  the  sum  of 
$6,000,  the  latter  mortgage  being  the  one  on  which  the  first 
paragraph  of  complaint  is  based ;  that  in  the  course  of  said 
bankruptcy  proceedings,  an  order  for  the  sale  of  said  real 
estate  was  made,  subject  to  both  of  said  mortgages,  and  said 
sale  was  so  made  and  confirmed;  that  said  real  estate  was 
purchased  at  said  sale  by  Philip  W.  Frey,  who  conveyed  it  to 
George  W.  Bement ;  that  said  George  W.  Bement  was  granted 
his  discharge  in  bankruptcy  on  March  22,  1905;  that  on 
June  22,  1907,  George  W.  Bement  platted  said  land  into 
lots,  and  laid  out  an  addition,  known  as  Oakhurst  Place,  and 
afterward  entered  into  an  agreement  with  plaintiff  by  which 
plaintifl  consented  that  he  might  sell  lots  in  said  addition, 
on  the  condition  that  the  proceeds  of  such  sale  should  be 
applied  first  to  the  payment  of  the  mortgage  held  by  this 
plaintiff ;  that  said  George  W.  Bement  did  sell  certain  lots  in 
said  addition,  and  that  plaintiff,  through  her  attorney  in 
fact,  did  release  the  mortgage  as  to  the  lots  so  sold;  that 
after  the  sale  of  said  stock  by  the  bank,  as  aforesaid,  Geoi^ 
W.  Bement  did  not  have  at  any  time  193  shares  of  stock  in 
the  Bement-Seitz  Company,  and  that  he  was  unable  at  aU 
times  to  return  said  stock  or  any  part  thereof ;  that  plaintiff 
repeatedly  demanded  the  return  of  said  stock;  that  said 
George  W,  Bement  married  defendant  Mertina  Bement  on 
March  24,  1906,  and  that  prior  to  that  date,  he  had  been  at 
all  times  an  unmarried  man;  that  he  died  on  January  29, 
1908,  intestate,  leaving  defendant  Mertina  Bement,  his  wife, 
and  defendant  Mary  C.  Bement,  his  mother,  as  his  sole  heirs 
at  law;  that  on  January  31,  1908,  defendant  W,  Henry 
Walker  was  appointed  administrator  of  his  estate,  and  is 
now  acting  as  such. 

The  complaint  contains  other  averments,  which  are  not 
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necessary  to  be  considered  in  the  decision  of  the  questions 
presented  on  this  appeal. 

No  demurrer  was  filed  to  the  second  paragraph  of  com- 
plaint, but  a  demurrer  for  want  of  facts  was  sustained  to 
each  of  the  paragraphs  of  afl&rmative  answer  filed  by 

1.  appellant  to  this  paragraph  of  complaint.    One  of  the 
assignments  of  error  relied  on  is  that  the  trial  court 

erred  in  failing  to  carry  back  the  demurrer  filed  to  the 
second  paragraph  of  answer  and  sustain  it  to  the  second 
paragraph  of  complaint.  This  presents  the  question  to  this 
court  as  to  whether  the  second  paragraph  of  complaint 
states  facts  sufficient  to  constitute  a  cause  of  action.  Mcln- 
tosh  V.  Zaring  (1898),  150  Ind.  301,  49  N.  E.  164;  Hall  v. 
Brownlee  (1902),  28  Ind.  App.  178,  62  N.  B.  457. 

The  only  objection  seriously  urged  against  the  complaint 
is  that  it  does  not  contain  any  averment  that  the  stock  de- 
scribed in  the  mortgage  had  any  market  value  and  that  the 
actual  value  of  said  stock  is  not  stated.  It  is  claimed  by  ap- 
pellant that,  under  a  proper  construction  of  the  mortgage, 
only  the  actual  value  of  such  stock  could  be  recovered ;  and 
that  the  complaint  is  insufficient  for  want  of  an  averment 
showing  the  market  value  of  such  stock  at  the  time  it  should 
have  been  returned,  or,  in  the  event  it  had  no  market  value, 
showing  its  actual  value  at  such  time.  The  par  value  of  a 
share  of  stock  in  a  corporation  is  prima  facie  its 

2.  actual  value.    Harris's  Appeal  (1888),  12  Atl.  (Pa.) 
743 ;  Brinkerhoff -Harris,  etc,  Sav.  Co.  v.  Home  Lum- 
ber Co.  (1893),  118  Mo.  447,  24  S.  W.  129;  Moffitt  v.  Here- 
ford  (1896),  132  Mo.  513,  34  S.  W.  262.    The  complaint  con- 

tains  an  averment  of  the  par  value  of  the  stock,  and 

3.  this,  in  the  absence  of  any  allegation  to  the  contrary, 
amounts  to  an  averment  that  the  stock  was  actually 

worth  its  face,  and  is  sufficient  as  against  a  demurrer.  The 
complaint  must  be  held  sufficient. 

This  brings  us  to  a  consideration  of  the  several  paragraphs 
of  affirmative  answer  filed  by  appellant. 
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The  second  parag^ph  of  answer  aveis  that  plaintiff  lias 

suffered  no  loss  or  damage  whatever  by  reason  of  the  ^ilnre 

of  defendant's  deeedent  to  return  the  stock  referred 

4.  to  in  the  complaint    This  paragraph  does  not  aver  in 
direct  terms  that  this  stock  was  of  no  value ;  but,  even 

though  it  should  be  held  to  mean  that  the  stock  in  question 
never  had  any  value,  there  was  no  error  in  sustaining  the 
demurrer  addressed  thereto,  for  the  reason  that  such  fact 
could  have  been  proved  under  the  general  denial. 

We  decline  to  discuss  the  sufficiency  of  the  third  and 

fourth  paragraphs  of  answer.    The  questions  arising  on  the 

demurrer  to  these  i>aragraphs  of  answer  are  not  ar- 

5.  gued  by  appellant  in  his  brief.    Under  the  head  of 
"Points  and  Authorities''  the  statement  is  made, 

under  separate  headings,  that  the  court  erred  in  sustaining 
a  demurrer  to  each  of  these  paragraphs  of  answer,  but  the 
propositions  of  law  stated  and  the  authorities  cited  under 
these  heads  are  of  little  aid  to  the  court  in  determining  the 
question  involved  in  the  ruling  of  the  court  on  the  de- 
murrers to  these  paragraphs  of  answer.  Besides,  this  case 
must  be  reversed  for  other  reasons,  and  as  the  pleadings  will 
probably  be  reformed  before  another  trial,  the  questions 
presented  by  these  paragraphs  of  answer  may  not  again 
arise. 

The  questions  which  are  decisive  of  this  appeal  arise  on 
the  ruling  of  the  trial  court  in  sustaining  the  demurrers  to 
the  fifth  and  sixth  paragraphs  of  appellant's  answer. 

The  fifth  paragraph  alleges,  in  substance,  that  after  the 

commencement  of  this  suit,  and  before  the  filing  of  this 

paragraph  of  answer,  the  administrator  of  the  estate 

6.  of  G^eo^ge  W.  Bement  procured  from  the  Gansevoort 
Bank  193  shares  of  the  capital  stock  of  the  Bement- 

Seitz  Company  for  the  purpose  of  tender,  and  that  stock  cer- 
tificate number  34,  for  193  shares  of  stock  issued  by  said 
company,  a  copy  of  which  is  set  out  in  the  pleading,  vbs 
duly  assigned  and  delivered  to  said  administrator  by  said 
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bank.  This  paragraph  further  avers  that  said  administrator 
was  unable  to  tender  said  stock  either  to  the  plaintiff  or  to 
her  attorney  of  record,  for  the  reason  that  they  were  both 
outside  of  the  United  States;  that  one  Sebastian  Henrich 
was  and  had  been  continuously  since  April  15,  1901,  duly 
authorized  by  plaintiff,  in  writing,  to  collect  and  receipt  for 
any  money  due  plaintiff,  and  to  cancel  and  satisfy  any  mort- 
gage or  mortgages  given  plaintiff,  and  to  do  and  perform 
all  and  every  act  and  thing  requisite  in  and  about  the  prem- 
ises as  fully  to  all  intents  and  purposes  as  the  plaintiff  might 
and  could  do  if  personally  present.  The  answer  sets  out  a 
copy  of  the  writing  as  a  part  of  the  pleading,  and  then 
avers  that  on  August  12,  1909,  defendant  administrator  un- 
conditionally tendered  to  said  Henrich,  as  attorney  in  fact 
of  said  plaintiff  and  for  her  use  and  benefit,  the  certificate 
of  stock,  together  with  $10  in  legal  tender  money  to  reim- 
burse her  for  costs  incurred ;  that  said  Henrich  refused  said 
tender,  and  that  said  administrator,  on  September  6,  1909, 
placed  said  stock  in  the  custody  of  the  trial  court,  together 
with  the  $10  previously  tendered,  and  offered  to  confess 
judgment  for  such  further  amount,  by  way  of  costs  and  at- 
torneys' fees,  as,  in  the  judgment  of  the  court,  plaintiff 
might  be  entitled  to  receive. 

The  complaint  avers  that,  before  the  death  of  George  W. 
Bement,  plaintiff  repeatedly  demanded  of  him  the  return 
of  the  stock  mentioned  in  the  mortgage  sued  on,  and  that  he 
wholly  failed  to  deliver  it  to  plaintiff.  This  paragraph  of 
answer  does  not  deny  the  demand  and  refusal  to  deliver 
the  stock  as  alleged  in  the  complaint,  and  no  facts  are 
averred  therein  showing  any  legal  excuse  for  such  failure 
to  deliver  said  stock  on  demand.  The  mortgage  in  suit 
fixes  no  time  for  the  return  of  the  stock,  and  therefore  it 
was  returnable  on  demand.  On  the  demand  of  the  stock, 
and  the  refusal  or  failure  to  deliver  it,  the  rights  of  the 
parties  became  fixed.  If  the  mortgagor  failed  to  return  the 
stock  on  demand,  or  within  a  reasonable  time  thereafter,  he 
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lost  his  right  to  discharge  said  mortgage  by  a  return  of  the 
stock.  Chapin  v.  Jacobs  (1862),  10  Mich.  405;  Texas,  etc., 
R.  Co.  V.  Marlor  (1887),  123  U.  S.  687,  8  Sup.  Ct.  311,  31 
L.  Ed.  303;  M'Nitt  v.  Clark  (1811),  7  Johns.  (N.  T.)  ^465. 
A  serious  injustice  might  be  done  appellee  by  requiring  her 
to  accept  the  stock  in  discharge  of  the  mortgage  at  a  time 
long  subsequent  to  the  demand,  for  the  reason  that,  so  far 
as  appears  from  this  paragraph  of  answer,  the  stock  may 
have  been  worth  its  face  at  the  time  of  demand,  but  may 
have  so  depreciated  between  the  time  of  demand  and  the 
time  of  tender  as  to  be  entirely  valueless. 

The  sixth  paragraph  of  answer  is  a  partial  answer  to  the 
second  paragraph  of  complaint,  and  purports  to  answer  so 
much  of  said  paragraph  of  complaint  as  seeks  a  foreclosure 
of  the  mortgage  described  therein  for  any  amount  in  excess 
of  the  debt  existing  by  reason  of  the  loan  by  the  mortgagee 
to  the  mortgagor  of  said  193  shares  of  stock  in  the  Bement- 
Seitz  Company.  This  paragraph  avers,  in  substance,  that 
said  stock,  at  the  time  it  was  loaned,  and  ever  since  that 
time,  possessed  no  market  value,  and  its  actual  value  at  the 
time  it  was  loaned  and  ever  since  had  not  exceeded  $1,930. 
That  there  was  at  no  time  any  consideration  for  said  mort- 
gage in  excess  of  the  actual  value  of  the  stock  loaned. 

In  deciding  the  sufSciency  of  this  paragraph  of  answer, 
it  is  necessary  to  place  a  construction  on  the  mortgage  sued 
on.  The  mortgage  recites  that  the  mortgagee  had  previ- 
ously loaned  the  mortgagor  193  shares  of  stock  in  the  Be* 
ment-Seitz  Company  of  the  par  value  of  $19,300,  and  that 
the  mortgagor  had  pledged  said  stock  to  a  bank  to  secure 
certain  of  his  debts.  After  the  granting  part  of  the  mort- 
gage, the  condition  follows  in  these  words:  ''To  secure 
to  the  said  Mary  V.  Bement  the  return  of  said  stock  or  the 
payment  to  her  of  its  par  value,  and  to  indemnify  her 
against  loss  on  account  of  her  having  loaned  said  stock  to 
George  W.  Bement,  Jr.,  and  the  pledge  afterward  made  of 
said  stock  as  above  recited."    The  question  is,  Does  this 
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mortgage  fix  a  lien  on  the  real  estate  described  for  $19,300, 
the  par  value  of  the  stock,  in  the  event  it  is  not  returned; 
or  is  the  amount  of  the  lien  in  such  case  limited  to  such  an 
amount  as  will  indemnify  her  for  any  loss  she  may  have  sus- 
tained by  reason  of  the  failure  of  the  mortgagor  to  return 
the  stock  t 

The  mere  loan  of  the  stock  gave  rise  to  no  obligation  on 
the  part  of  the  borrower  except  that  of  returning  it  on  de- 
mand.   It  was  not  a  sale,  either  absolute  or  condi- 

7.  tional,  and  created  no  obligation  on  the  part  of  the 
borrower  to  pay  any  sum  of  money  at  any  time  for 

the  stock.  The  right  of  the  lender  to  demand  money  for  the 
stock  could  not  arise  until  there  had  been  a  failure  to  return 
it  on  demand,  and  this  right  would  not  then  arise  out  of  an 
obligation  created  by  the  loan,  but  would  arise  out  of  the 
breach  of  such  obligation. 

There  is  nothing  in  the  mortgage  to  indicate  that  there 

bad  been  a  breach  of  the  obligation  to  return  the  stock  prior 

to  the  execution  of  the  mortgage  which  had  given  rise 

8.  to  any  obligation  on  the  part  of  the  mortgagor  to  pay 
any  sum  of  money.    It  is  quite  clear,  then,  that  the 

mortgage  was  not  intended  to  secure  the  payment  of  $19,300, 
the  par  value  of  the  stock,  as  an  obligation,  existing  at  that 
time,  for  no  such  obligation  then  existed.  Under  the  condi- 
tions recited  in  the  mortgage,  there  could  be  no  considera- 
tion for  fixing  a  lien  on  the  land  of  the  mortgagor  which 
could  be  dischai^d  only  by  the  payment  of  the  par  value 
of  this  stock.  We  therefore  conclude  that  the  primary  pur- 
pose of  the  execution  of  the  mortgage  was  to  secure  the  re- 
turn of  the  stock  borrowed.  This  was  the  only  obligation 
which  existed  at  the  time  and  was  the  only  consideration  on 
which  the  mortgage  could  rest 

This,  however,  was  not  the  sole  purpose  of  the  mortgage, 
for,  after  stating  that  it  is  made  to  secure  the  return  of  the 
stock,  it  proceeds,  *'or  the  payment  to  her  of  its  par  value". 
Why  were  these  words  used,  and  what  effect  do  they  have 
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on  the  construction  of  the  mortgage  t  It  is  evident  that  the 
parties  contemplated  that  the  mortgagor  might  fail  to  per- 
form the  obligation  to  return  the  stock,  and  might  become 
liable  for  a  breach  of  such  obligation,  and  the  purpose  of 
these  words  is  to  provide  that  any  damages  which  might 
arise  and  accrue  to  the  mortgagee  in  the  future  by  reason 
of  the  failure  of  the  mortgagor  to  return  the  stock  should 
be  covered  and  secured  by  the  lien  of  the  mortgage.  The 
question  then  remains  to  be  considered,  whether  these  words 
were  intended  to  fix  the  par  value  of  the  stock  as  the  amount 
which  should  be  recovered  in  such  event  as  stipulated  dam- 
ages, or  whether  they  were  intended  to  fix  a  penalty  in  an 
amount  probably  sufficient  to  cover  any  actual  damages 
which  might  accrue  in  the  event  the  mortgagor  failed  to 
return  the  stock  f  The  intention  of  the  parties  is  to 
9.  govern,  and  this  is  to  be  gathered  from  the  language 
of  the  instnunent,  considered  in  the  light  of  the  set- 
tled rules  of  law  relating  to  the  construction  of  such 
8.  contracts.  To  the  mind  of  the  court,  the  language 
used  clearly  indicates  that  it  was  the  purpose  of  the 
parties  to  fix  a  lien  on  the  land  described  for  the  par  value 
of  this  stock,  for  the  purpose  of  securing  to  the  mortgagee 
the  payment  of  any  actual  damages,  up  to  that  amount, 
occasioned  by  any  failure  of  the  mortgagor  to  return  the 
stock  on  demand.  Immediately  after  the  words  ''or  the 
payment  to  her  of  its  par  value,"  follows  this  language, 
''and  to  indemnify  her  against  loss  on  account  of  her  having 
loaned  said  stock  to  George  W.  Bement,  Jr.,  and  the  pledge 
afterward  made  of  said  stock  as  above  recited".  This  lan- 
guage clearly  indicates  that  it  was  the  intention  only  to 
indemnify  her  against  any  loss  she  might  sustain  by  reason 
of  the  failure  of  the  mortgagor  to  return  the  stock  on  de- 
mand. The  only  loss  she  could  sustain  in  such  an  event 
would  be  the  highest  value  of  such  stock  between  the  time 
of  the  demand  and  the  time  of  trial,  and  the  payment  to  her 
of  such  value  would  fully  indemnify  her. 
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It  is  urged  in  argument  that  the  par  value  of  the  stock 

was  fixed  by  the  mortgage  as  the  limit  of  the  mortgagee's 

recovery,  and  that  this  limitation  constituted  a  suffi- 

10.  cient  consideration  for  an  agreement  by  the  mort- 
gagor to  pay  that  amount.    This  argument  is  based 

on  the  erroneous  assumption  that  the  provision  of  the  mort- 
gage referred  to  does  have  the  effect  to  limit  the  personal 
liability  of  the  mortgagor  to  the  par  value  of  the  stock  in  the 
event  he  should  fail  to  return  it  on  demand.  The  mort- 
gage had  no  such  effect.  It  does  not  contain  any  personal 
covenant  on  behalf  of  either  of  the  parties  to  it,  and  there- 
fore does  not  create  any  personal  liability  as  to  either  party, 
and  it  cannot  be  construed  so  as  to  limit  the  obligation  orig- 
inally created  by  the  loan  of  the  stock  or  the  personal  lia- 
bility that  might  arise  after  its  execution  on  account  of  the 
failure  of  the  mortgagor  to  return  the  stock.  On  failure  to 
return  the  stock,  the  borrower  would  become  personally  lia- 
ble for  its  value,  even  though  that  value  was  two  or  three 
times  its  par  value,  and  this  personal  liability  could  be 
enforced,  and  was  not  in  any  way  limited  by  the  mortgage ; 
but  this  liability  could  not  be  enforced  against  the  land 
under  the  lien  of  the  mortgage  for  more  than  the  par  value 
of  the  stock,  for  the  lien  created  by  the  mortgage  is  limited 
to  that  amount.  The  same  principle  applies  as  in  the  case 
of  a  penal  bond  given  to  secure  the  proper  accounting  and 
payment  of  money.  In  such  a  case,  the  principal  is  person- 
ally liable  for  all  money  not  accounted  for,  eveq  though  it 
may  many  times  exceed  the  penalty  of  the  bond;  but  in  a 
suit  on  the  bond  against  the  principal  and  his  sureties,  the 
recovery  is  limited  to  the  penalty  named  in  the  bond. 

A  court  of  equity  regards  a  penalty  as  intended  to  secure 

the  fulfilment  of  the  contract,  and  not  to  enable  one  party 

to  profit  by  the  default  of  another,  or  to  obtain  an  ad- 

11.  vantage  that  was  no  part  of  the  original  design.  When, 

therefore,  a  breach  admits  of  compensation,  such  a 
Vol.  50—42 
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tribunal  will  compel  the  injured  party  to  accept  a  just  com- 
pensation, and  will  not  permit  him  to  make  use  of  the  letter 
of  his  contract  to  obtain  more.     It  is  not  always  easy 
to   du^inguish  between   a  penalty   and   liquidated 

12.  damages,   but  it  has  been   generally   held  by   the 
courts    that     when    the     damages    likely    to     be 

occasioned  by  the  breach  are  uncertain,  and  the 
sum  fixed  to  be  recovered  on  such  breach  is  not 
grossly  excessive  or  unjust,  it  will  be  treated  as  liquidated 
damages,  but  if  the  damages  likely  to  be  occasioned  by  the 
breach  are  susceptible  of  certain  proof,  and  the  amount  stip- 
ulated to  be  paid  on  such  breach  is  in  excess  of  that  amount, 
it  will  be  treated  as  a  penalty.  Kemble  v.  Far  ten  (1829), 
6  Bing.  141;  Carpenter  v.  Lockhart  (1849),  1  Ind.  •434; 
M erica  v.  Buget  (1905),  36  Ind.  App.  453,  75  N.  E.  1083. 

In  this  case  the  damages  which  would  result  from  a  fail- 
ure to  return  the  stock  on  demand  would  be  its  market  value 
at  the  time  of  the  demand,  if  it  had  a  market  value, 

13.  if  not,  then  its  actual  value,  unless  a  higher  value 
could  be  shown  between  the  date  of  demand  and  the 

time  of  trial,  in  which  event  the  higher  value  would  be  the 
measure  of  damages.  The  damage  is  certain  and  susceptible 
of  easy  proof.  It  has  been  held  that  damages  for  the  non- 
fulfilment  of  a  contract  of  sale  are  certain  within  the  mean- 
ing of  the  principle  here  announced.  Jemmison  v.  Gray 
(1870),  29  Iowa  537 ;  Lee,  Wyly  di  Co.  v.  OverstreeVs  Admr. 
(1869),  44  Ga.  507. 

The  facts  in  the  case  of  Baird  v.  ToUiver  (1845) ,  25  Tenn. 
187,  44  Am.  Dec.  298,  are  very  similar  to  those  in  this  case. 
The  court  was  called  on  to  construe  an  instrument  in  writing 
reading  as  follows:  ^'Received  of  Selden  Baird  four  five 
per  cent  state  bonds  which  we  promise  to  return  to  him  in 
twelve  months  or  pay  him  $4,000  in  current  Tennessee  bank 
notes.  25th  Jan.,  1842. ' '  It  appeared  that  the  market  value 
of  the  bonds  at  the  date  of  the  covenant  and  during  the  in- 
termediate period  was  from  $600  to  $800.    The  $4,000  was 
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held  to  be  a  penally.  The  trial  court  should  have  overruled 
the  demurrer  to  the  sixth  paragraph  of  answer,  and  the 
judgment  will  have  to  be  reversed  for  error  in  sustaining  the 
demurrer  to  this  paragraph. 

It  is  finally  insisted  that  by  the  conduct  of  George  W. 

Bement  in  the  bankruptcy  proceeding,  as  averred  in  the 

complaint,  he  assumed  a  position  in  reference  to  the 

14.  mortgage  in  suit,  which  is  inconsistent  with  the  posi- 
tion contended  for  in  this  case  by  his  administrator. 

It  is  claimed  that,  by  listing  the  real  estate  described  in  the 
mortgage  in  his  schedules  filed  in  bankruptcy  proceedings 
as  subject  to  a  mortgage  of  $19,300,  and  by  listing  the  claim 
of  Mary  V.  Bement  in  his  schedule  of  debts  filed  in  that  pro- 
ceeding as  a  secured  claim  for  the  sum  of  $19,300,  George  W. 
Bement  elected  to  treat  the  debt  secured  by  the  mortgage  as 
a  $19,300  debt  and  that  such  an  election  is  binding  on  him 
and  those  claiming  under  him.  The  principles  of  equitable 
election  find  no  application  to  the  facts  in  this  case. 

15.  Equitable  election  is  defined  to  be,  **the  obligation 
imposed  upon  a  party  to  choose  between  two  incon- 
sistent or  alternative  rights  or  claims  in  cases  where  there 
is  a  clear  intention  of  the  person  from  whom  he  derives  one, 
that  he  should  not  enjoy  both.'*  2  Story,  Bq.  Jur.  §1075. 
No  case  has  been  cited  where  this  doctrine  has  been  held  to 
apply  to  a  case  like  this,  and  we  do  not  know  of  any  equi- 
table principle  that  would  require  its  application  in  such  a 
case.  Whatever  effect  the  conduct  of  George  W.  Bement  in 
the  bankruptcy  proceeding  may  have  had  on  his  unsecured 
creditors,  it  most  certainly  did  not  injuriously  affect  appel- 
lee, or  place  her  in  any  worse  position.  She  knew  all  of  the 
facts,  and  could  have  been  in  noway  misled,  and  she  is  in  no 
position  to  complain. 

The  judgment  of  the  Vanderburgh  Circuit  Court  is  re- 
versed, with  directions  to  overrule  the  demurrer  to  the  sixth 
paragraph  of  answer,  and  for  further  proceedings. 
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NoTK.— Reported  in  94  N.  £.  339.  See,  also,  under  (1)  2  Qyc. 
989;  (3)  27  Oc.  1591;  (4)  31  Cye.  358;  (5)  3  Cyc.  388;  (6)  27 
C^'C.  iri21;  (7)  o  Cyc.  191;  (8)  27  Cyc.  1066;  (9)  27  C^c.  0133; 
(10)  27  C^c.  1066;  (11)  18  Cyc.  95;  (12)  13  Cyc  95.  97; 
(13)  13  C^c.  160;  (14)  16  CJyc  796;  (15)  16  Qya  785;  15  Cyc. 
108G.  As  to  the  necessity  of  demand  upon  bailee  to  entitle  bailor 
to  enforce  return  of  deposit,  see  57  Am.  R^.  97.  As  to  the  recitals 
in  a  mortgage  as  evidmce  of  ^hat  was  intended  to  be  secured,  see 
112  Am.  St  793.  For  a  discussion  of  a  stipulated  forfeiture  tot  the 
breach  of  a  contract  as  a  penalty  or  liquidated  damages,  see  1  Ann. 
Cas.  244 ;  10  Ann.  Cas.  225 ;  Ann.  (}as.  1912C,  102L 


Henry,  Receiver,  v.  Epstein. 

[Na  7,238.    Filed  May  23,  1911.    Rehearing  denied  June  7,  1912.] 

1.  Appeal. — Review, — Verdict, — Evidence, — In  order  that  a  ver- 
dict may  be  upheld,  it  must  ai^)ear  that  every  material  allegation 
of  the  complaint,  put  In  Issue  by  the  pleadings,  is  supported  by 
the  evidence  in  the  record,  unless  the  fact  so  in  issue  is  <Hie  of 
which  the  trial  court  could  take  Judicial  notice,    p.  664. 

2.  Trial. — Indues, — Evidence, — Where  a  material  fact  averred  In 
a  complaint  is  not  traversed  by  defendant,  such  fact  is  not  in 
issue  and  need  not  be  proved,    p.  664. 

3.  Receivebs. —  Actions  Against. —  Complaint, —  General  Denial, — 
Proof  Required  of  Plaintiff. — Appointment  and  Authority  of  Re- 
ceiver.—VTidev  5371  Bums  1908,  §365  R.  S.  1881,  providing  that 
the  character  and  capacity  in  which  a  party  is  sued,  and  the 
authority  by  virtue  of  which  the  plaintiff  sues,  shall  require  no 
proof  at  the  trial  unless  such  character,  capacity,  or  authority, 
he  denied  by  n  pleading  under  oath  or  by  an  affidavit  filed  there- 
with, plaintiff  in  an  action  for  personal  injuries  against  the 
recelTer  of  a  railroad,  was  not  required  to  prove  the  allegations 
of  the  complaint  that  the  railroad  was  at  the  time  of  the  injury 
In  the  hands  of  defendant  as  receiver  and  that  plaintiff  had 
obtained  permission  to  bring  the  action  from  the  court  appointing 
such  recei\'er,  where  the  only  answer  filed  by  defendant  was  the 
general  denial,    p.  QGi, 

4.  Receivebs. — Railroads, — Negligence, — Complaint, — Material  A^ 
legations. — Control  and  Management  of  Operation, — ^In  an  action 
against  the  receiver  of  a  railroad  for  personal  injuries,  the  aver- 
ment that  the  operation  of  the  road  and  the  car  which  caused  tiie 
injury  was  at  the  time  under  tiie  control  and  manag^nent  of  the 
receiver  and  his  servants  is  a  material  fact  essential  to  recovery 
and  Is  put  in  issue  by  the  general  denial,    p.  665. 

5.  '£«LkL,— Findings  Jyy  Jury.-^A.  Jury  is  Justified  in  finding  a  fact 
to  be  true  where  such  fact  is  admitted,  where  the  court  takes 
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Judicial  notice  thereof,  where  the  evidence  directly  proves  it,  or 
where  it  may  be  rightly  and  reasonably  Inferred  from  other 
facts  which  are  either  admitted,  proved  by  the  evidence,  or  taken 
notice  of  Judicially,  p.  665. 
0.  Receh'ebs. — Appointment, — Title  or  Ownership  of  Property. — 
The  appointment  of  a  receiver  for  a  corporation  does  not  affect 
the  title  or  ownership  of  the  property,  but  merely  takes  the 
custody,  control  and  management  thereof  out  of  the  hands  of  the 
directors  and  officers  of  the  corporation  and  places  the  property 
in  the  custody  and  under  the  control  of  the  receiver,  to  be  man- 
aged by  him  under  the  orders  of  the  court    p.  666. 

7.  Receivehs. — Railroads, — Negligence. — Control  and  Management 
of  Operation, — Evidence, — Sufficiency, — In  an  action  against  the 
receiver  of  a  railroad  for  personal  injuries,  where  the  fact  that 
the  railroad  company  was  in  the  hands  of  a  receiver  and  of  the 
appointment  of  defendant  as  such  receiver  were  admitted,  and 
the  evidence  showed  that  the  car  which  caused  the  injury  was 
(ine  of  said  company's  cars  running  on  Its  tracks,  the  Jury  was 
warranted  in  inferring  that  the  car  was  being  operated  under  the 
control  and  management  of  the  receiver,  his  agents  and  servants, 
p.  666. 

8.  Railroads. — Internrhan, — Negligence, — Contributory  Negligence, 
— Evidence, — Sufficiency, — In  an  action  for  personal  Injuries  in 
being  run  down  by  an  interurban  car,  where  the  evidence  showed 
that  the  company  maintained  a  double  track  in  the  street  which 
passed  under  a  railroad  track  maintained  on  a  viaduct  supported 

'  by  walls  on  each  side  thereof,  that  owing  to  the  construction  of 
the  tracks  and  road  a  person  using  a  vehicle  could  not  drive 
through  the  viaduct  without  entering  on  the  tracks,  that  plaintiff 
was  traveling  west  and  the  car  which  caused  the  injury  was  also 
going  west,  that  on  entering  the  subway  plaintiff  was  on  the 
track  used  by  eastbound  cars  and  on  seeing  an  enstbound  car  he 
turned  upon  the  other  track  and  was  struck  by  the  westbound 
car  which  was  traveling  at  a  high  rate  of  speed,  that  before 
entering  the  viaduct  plaintiff  looked  back  at  a  point  about  six 
hundred  feet  east  thereof  and  saw  no  car  approaching  from  the 
west,  and  that  a  train  of  cars  was  crossing  over  the  viaduct 
which  made  such  noise  that  might  have  prevented  him  from 
hearing  the  approach  of  the  car,  the  evidence  warranted  the  jury 
In  finding  the  defendant  negligent  in  the  operation  of  its  cars  at 
a  dangerous  rate  of  speed  and  that  plaintiff  was  free  from  con- 
tributory negligence,    pp.  666, 667. 

0.  Rau.koads.  —  Interurban^  —  Operation,  —  Speed.  —  Tra velers  on 
Highivay, — Ditty. — Persons  in  charge  of  electric  cars  approaching 
a  point  where  the  existing  conditions  render  the  operation  of 
cars  dangerous  to  travelers  on  the  highway  are  charged  with  the 
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daty  of  regalating  the  ipeed  of  the  can  as  not  to  expoee  persona 
naing  the  hl^way  to  nnneoenary  danger,  and  to  use  such  care 
and  caution  aa  la  required  by  the  known  danger  to  which  other 
travelers  on  the  highway  are  exposed,    p.  667. 

10.  Nboligenck. — Contrifmtory  Nefflioence.—Que$tUm  for  Jury, — 
Where  the  evidence  on  the  question  of  contributory  negUg^oe  la 
of  such  character  that  a  man  of  ordinary  intelligence  and  honesty 
might  draw  an  inference  of  negligence,  and  another  of  equal  intel- 
ligence and  honesty  might  draw  the  opposite  inference,  the  ques- 
tion is  one  of  fact  for  the  Jury  and  its  finding  will  not  be  dis- 
turbed <Hi  appeaL    p.  668. 

11.  Railboads. — Interurban. — Injury  to  Traveler$. — Duty  of  Trav- 
eler,— Looking  and  Listening, — ^The  rule  in  respect  to  looking  and 
listening  which  applies  to  travelers  on  highways  when  approach- 
ing the  crossing  of  a  steam  railway,  does  not  apply  in  all  its 
strictness  to  one  traveling  along  a  highway  where  the  tracks  of 
an  Interurban  railroad  are  laid  longitudinally  in  the  hi^way. 
p.  668. 

12.  Tbiau — Instructions. — Request. — Rights  of  Parties. — ^A  party 
has  a  right  to  hare  the  Jury  instructed  definitely  and  specifically 
as  to  the  law  applicable  to  the  facts  which  the  evidence  taids  to 
prove,  if  such  instructions  are  properly  and  seasonably  requested 
and  are  within  the  issues;  and,  where  evidence  is  offered  by  a 
party  tending  to  prove  a  state  of  facts  within  the  issues,  he  is 
entitled  to  an  instruction  submitting  such  hypothetical  state  of 
facts  to  the  Jury  advising  it  as  to  the  law  applicable  thereto, 
provided  they  find  such  facts  to  be  established  by  the  evidence, 
p.  669. 

13.  Trial. — Instructions. — Applicability  to  Evidence. — ^In  an  action 
for  injuries  resulting  from  a  collision  with  an  interurban  car,  the 
instructions  defining  the  care  required  of  plaintiff  and  the  pre- 
cautions which  he  was  required  to  use  before  driving  on  the 
tracks  of  the  defendant,  though  worded  so  as  to  be  applicable  to 
any  person  under  like  conditions  and  circumstances,  were  not 
objectionable,  where  the  facts  and  circumstances  referred  to  in 
the  instructions  were  so  applicable  to  the  state  of  facts  claimed 
to  have  been  shown  by  the  evidence  that  the  Jury  could  not  have 
failed  to  make  the  proper  application  of  the  law  to  the  facts 
which  the  evidence  tended  to  prove,    p.  670. 

Prom  Marion  Circuit  Court   (75,465) ;  Vinson  Carter, 
Judge. 

Action  by  Harmon  Epstein  against  Charles  L.  Henry,  as 
receiver  of  the  Indianapolis  &  Cincinnati  Traction  Company. 
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From  a  judgment  for  plaintiff,   the  defendant  appeals. 
Affirmed. 

Elam  &  Fester  and  Claude  Cambem,  for  appellant-. 
Meyers  &  Ogden  and  Merrill  Moores,  for  appellee. 

Laibt^  p.  J. — This  was  an  action  brought  by  appellee  to 
recover  for  personal  injuries  and  for  injuries  to  his  prop- 
erty, caused  by  the  collision  of  a  car,  operated  by  appellant, 
with  a  wagon  in  which  appellee  was  riding.  The  horses  at- 
tached to  said  wagon  were  killed,  and  other  personal  prop- 
erty belonging  to  appellee  was  damaged,  and  appellee  was 
personally  injured.  Two  actions  were  brought  by  appellee 
in  the  court  below,  one  for  injuries  to  his  person  and  one 
,for  injuries  to  his  property.  By  order  of  the  court  these 
cases  were  consolidated  and  tried  together,  resulting  in  a 
verdict  in  favor  of  appellee  in  the  sum  of  $1,000.  Over  ap- 
pellant's motion  for  a  new  trial,  the  court  rendered  judg- 
ment on  the  verdict. 

The  only  error  relied  on  for  reversal  is  that  the  court 
erred  in  overruling  the  motion  of  appellant  for  a  new  trial. 
Three  causes  are  assigned  in  appellant's  motion,  as  follows: 

(1)  That  the  verdict  is  not  sustained  by  sufBcient  evidence; 

(2)  that  the  verdict  is  contrary  to  law;  (3)  that  the  court 
erred  in  giving  and  refusing  to  give  certain  instructions. 

It  is  alleged  in  the  complaint,  that  when  the  accident  com- 
plained  of  occurred,  the  Indianapolis  and  Cincinnati  Trac- 
tion Company,  on  whose  tracks  appellee  was  injured,  was  in 
the  possession  of  and  being  operated  by  appellant,  as  re- 
ceiver, but  there  is  no  direct  evidence  to  prove  this  allega- 
tion; neither  was  there  evidence  introduced  to  prove  the 
further  allegation  that  appellant  was  appointed  receiver  for 
the  Indianapolis  and  Cincinnati  Traction  Company,  and 
that  before  bringing  this  suit  appellee  received  permission 
from  the  court  appointing  such  receiver  to  bring  the  action. 
It  is  contended  by  appellant  that  these  were  all  material 
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facts  in  issue  in  the  case,  proof  of  which  was  necessary  to 
sustain  the  verdict;  and  that  a  total  want  of  evidence  as 
to  any  one  or  more  of  such  facts  is  fataL 

In  order  that  the  verdict  in  this  case  may  be  upheld,  it 

must  appear  that  every  material  allegation  of  the  complaint, 

put  in  issue  by  the  pleadings,  is  supported  by  the 

1.  evidence  in  the  record,  unless  the  fact  so  in  issue  is 
one  of  which  the  court  trying  the  case  could  take 
judicial  notice.    If  any  material  fact  averred  in  the 

2.  complaint  was  not  traversed  by  the  defendant,  such 
fact  cannot  be  said  to  have  been  in  issue,  and  it  was 

not  incumbent  on  plaintiff  to  offer  evidence  in  support  of 
such  uncontroverted  fact. 

Section   371   Burns   1908,    §365   R.   S.   1881,   provides? 
**  Pleadings  denying  the  jurisdiction  of  the  court,  or  in  abate- 
ment of  the  action,  and  all  dilatory  pleadings,  must 

3.  be  supported  by  afi&davit.  The  character  or  capacity 
in  which  a  party  sues  or  is  sued,  and  the  authority  by 

virtue  of  which  he  sues,  shall  require  no  proof  on  the  trial 
of  the  cause,  unless  such  character,  capacity,  or  authority, 
be  denied  by  a  pleading  under  oath,  or  by  an  affidavit  filed 
therewith.  An  answer  in  abatement  must  precede,  and  can 
not  be  pleaded  with  an  answer  in  bar,  and  the  issue  thereon 
must  be  tried  first  and  separately." 

Appellee  was  sued  in  the  capacity  of  receiver  of  the  In- 
dianapolis and  Cincinnati  Traction  Company.  The  only 
answer  filed  by  him  was  a  general  denial,  in  which  he  desig- 
nated himself  as  receiver  of  the  Indianapolis  and  Cincinnati 
Traction  Company.  He  filed  no  answer  under  oath  denying 
that  he  was  such  receiver,  or  that  he  occupied  the  capacity 
in  which  he  was  sued,  and  he  did  not  file  any  such  answer 
denying  the  authority  of  the  plaintiff  to  bring  the  action. 
Under  the  provisions  of  the  statute  quoted,  the  allegations  of 
the  complaint,  as  to  the  authority  by  virtue  of  which  the 
plaintiff  sued  or  the  capacity  in  which  appellant  was  sued, 
(!0uld  not  be  put  in  issue  except  by  a  plea  in  abatement.    As 
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8uch  facts  were  not  put  in  issue,  it  was  not  incumbent  on 
plaintiff  to  offer  proof  to  sustain  them.  Ayers  v,  Foster 
(1900),  25  Ind.  App.  99,  57  N.  E.  725;  Elkhart  Car  Works 
Co.  V.  EUis  (1888),  113  Ind.  215, 15  N.  B.  251;  McNulta  v. 
Lockridge  (1891),  137  HI.  270,  27  N.  E.  452,  31  Am.  St. 
362;  McNulta  v.  Ensch  (1890),  134  111.  46, 24  N.  E.  631. 

The  further  point  is  made  by  appellant,  that  the  evidence 

wholly  fails  to  show  that  the  operation  of  the  road  and  of 

the  car  which  caused  the  injury  complained  of  was 

4.  under  the  control  and  management  of  the  receiver 
and  his  servants  at  the  time  of  such  injury.     This 

was  one  of  the  material  facts  necessary  to  a  recovery,  and  it 
was  put  in  issue  by  the  general  denial.  Indianapolis  St.  R, 
Co.  V.  Lawn  (1903),  30  Ind.  App.  515,  66  N.  E.  508;  Citi- 
zens St.  R.  Co.  V.  Stockdell  (1902),  159  Ind.  25,  62  N.  E.  21. 
If  the  jury  was  not  justified  in  finding  that  the  car  which 
struck  appellee's  wagon  and  caused  his  injury  was  at  the 
time  under  the  management  and  control  of  the  employes  of 
the  receiver,  the  verdict  cannot  stand.    A  jury  may 

5.  be  justified  in  finding  a  fact  to  be  true  in  several 
ways:    (1)  The  fact  may  be  admitted;  (2)  the  court 

may  take  judicial  notice  of  such  fact;  (3)  the  evidence 
may  directly  prove  the  fact;  (4)  the  fact  may  be  rightly 
and  reasonably  inferred  by  the  jury  from  other  facts  which 
are  either  admitted,  or  proved  by  the  evidence,  or  taken 
notice  of  judicially  by  the  coiui;. 

There  is  no  direct  evidence  that  the  men  in  charge  of  the 
car  which  caused  appellee's  injury  were  in  the  employ  of  ap- 
pellant as  receiver.  It  is  admitted  by  the  pleadings  that 
appellant  was  the  receiver  of  the  Indianapolis  and  Cincin- 
nati Traction  Company,  and  the  evidence  shows  without  con- 
troversy that  said  company  was  the  owner  of  the  tracks  on 
Prospect  street  on  which  the  car  was  running  at  the  time 
it  struck  appellee's  wagon,  and  that  said  car  was  one  of  the 
cars  of  said  company  known  as  the  ''Connersville  Dis- 
patch."   The  employes  in  charge  of  the  car  testified  that 
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ihey  were  employed  by  the  Indianapolis  and  Cincinnati 
Traction  Company. 

The  appointment  of  a  receiver  for  a  corporation  does  not 
affect  the  title  or  ownership  of  the  property  of  such  cor- 
poration unless  a  sale  of  such  property  is  made  in  the 

6.  due  administration  of  the  trust,  and  in  that  event  the 
title  to  the  corporate  property  remains  in  the  corpora- 
tion until  such  sale.  The  whole  effect  of  such  a  decree  is  to 
take  the  custody,  control  and  management  of  such  corpora- 
tion out  of  the  hands  of  the  directors  and  officers  of  the  cor- 
poration, and  place  the  same  in  the  custody  and  under  the 
control  of  the  receiver,  to  be  managed  under  the  orders  of 
the  court  Louisville,  etc.,  £.  Co.Y.Cauble  (1874),  46  Ind. 

277.     It  being  admitted  that  the  Indianapolis  and 

7.  Cincinnati  Traction  Company  was  in  the  hands  of  a 
receiver,  and  that  Charles  L.  Henry  was  such  re- 
ceiver, and  it  further  appearing  from  the  evidence  that  the 
car  which  collided  with  appellee's  wagon  and  caused  the  in- 
jury was  one  of  said  company's  cars  running  on  its  tracks, 
we  think  that  the  jury  was  warranted  in  inferring  that  the 
car  was  being  operated  under  the  control  and  management 
of  said  receiver,  his  agents  and  servants. 

We  wiU  next  consider  the  evidence  bearing  on  the  question 
of  contributory  negligence.    Appellant  claims  that  the  un- 
disputed evidence  shows  that  appellee  being  in  a  place 

8.  of  safety  immediately  before  the  collision,  suddenly 
and  without  warning  turned  onto  the  tracks  directly 

in  front  of  the  car,  and  in  such  close  proximity  as  to  make 
it  impossible  for  those  in  charge  of  the  car  to  prevent  the 
collision  by  stopping  the  car  or  by  taking  other  precautions. 
It  appears  from  the  evidence  that  the  Indianapolis  and  Cin- 
cinnati Traction  Company  maintained  a  double  track  on 
the  extension  of  Prospect  street  in  the  city  of  Indianapolis, 
which  is  a  street  extending  east  and  west ;  and  that  the  south 
track  was  used  by  cars  going  east,  and  that  the  north  track 
was  used  by  cars  going  west    It  also  appears  that  the  colli- 
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sion  occurred  east  of  the  city  limits,  at  a  point  where  the 
Belt  Bailroad  maintained  a  viaduct  over  said  street,  sup- 
ported by  walls  on  each  side  thereof.  There  was  also  testi- 
mony tending  to  prove  that  the  tracks  and  road  were  so 
constructed,  at  the  place  where  they  passed  under  the  via- 
duct, that  a  person  using  a  wagon  or  other  vehicle  could  not 
drive  through  the  viaduct  without  entering  on  the  tracks. 

The  conditions  thus  shown  to  exist  rendered  the  op- 
9.    eration  of  cars  dangerous  to  travelers  on  the  highway 

at  that  point  Those  in  charge  of  electric  cars  ap- 
proaching this  point  were  bound  to  know  that  persons  using 
the  highway  with  wagons  and  other  vehicles  had  a  right  to 
pass  through  such  viaduct,  and  that  in  so  doing  they  would 
necessarily  enter  on  the  tracks,  and  thus  be  exposed  to  dan- 
ger, and  it  was  their  duty  so  to  regulate  the  speed  of  cars 
approaching  this  point  as  not  to  expose  persons  so  using  the 
highway  to  unnecessary  danger  and  to  use  such  care  and 
caution  in  the  general  management  and  operation  of  the 
cars  at  that  poiat  as  was  required  by  the  known  danger  to 

which  other  travelers  on  the  highway  were  exposed. 
8.    Appellee  was  traveling  on  said  highway  in  a  wagon 

going  west  and  the  car  which  collided  with  his  wagon 
also  came  from  the  east  on  the  north  track.  When  appellee 
approached  and  entered  the  subway,  the  evidence  tends  to 
show  that  he  was  on  the  south  side  of  the  highway  on  the 
south  track,  and  that  before  he  emerged  from  beneath  the 
viaduct  he  saw  a  car  coming  from  the  west  on  the  south 
track,  and  that,  for  the  purpose  of  getting  out  of  the  way 
of  the  car  going  east,  he  turned  to  the  north  onto  the  north 
track,  where  he  was  struck  by  an  interurban  car  running 
at  a  high  rate  of  speed  and  approaching  from  his  rear. 
There  is  evidence  tending  to  show  that  when  two  cars  are 
side  by  side  under  this  viaduct,  there  is  no  place  that  a 
wagon  can  pass,  and  that  the  only  way  in  which  a  driver 
of  such  a  vehicle  can  escape  from  one  of  the  tracks  at  that 
I>oint  is  by  going  on  the  other.    There  was  evidence  that 
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appellee  looked  back  along  the  traek  at  a  point  about  six 
hundred  feet  east  of  the  yiaduct,  and  saw  no  car  approach- 
ingf  and  that  a  train  of  cars  was  passing  over  the  viaduct 
making  considerable  noise,  which  might  have  prevented  him 
from  hearing  the  approach  of  the  car,  or  from  hearing  any 
signals  of  such  approach.  There  was  a  conflict  in  the  testi- 
mony, but  the  jury  was  the  exclusive  judge  of  the  credibility 
of  the  witnesses  and  of  the  weight  of  the  evidence.  The  jury 
was  clearly  warranted  in  finding  that  appellant  was  negli- 
gent in  operating  its  car  at  the  high  and  dangerous  rate  of 
speed  shown  by  the  evidence  as  it  approached  the  viaduct, 
and  we  think  that  it  was  also  warranted  in  finding  in  favor 
of  appellee  on  the  question  of  his  contributory  negli- 

10.  gence.    Where  the  evidence  on  the  question  of  con- 
tributory negligence  is  of  such  a  character  that  one 

man  of  ordinary  intelligence  and  honesty  might  draw  an  in* 
f erence  of  negligence,  and  another  of  equal  intelligence  and 
honesty  might  draw  the  opposite  inference,  the  question  is 
one  of  fact  for  the  jury,  and  its  finding  will  not  be  disturbed 
on  appeal.  Indianapolis  St.  £.  Co.  v.  MarschJce  (1906),  166 
Ind.  490,  77  N.  E.  945. 

It  is  true  that  appellee  did  not  look  back  immediately  be- 
fore he  turned  upon  the  north  track,  but  it  must  be  borne  in 
mind  that  the  track  on  which  the  car  was  being  oper- 

11.  ated  was  laid  longitudinally  in  the  highway  on  which 
appellee  was  traveling,  so  that  the  rule  in  respect  to 

looking  and  listening,  which  applies  to  travelers  on  highways 
when  approaching  the  crossing  of  a  steam  railway,  did  not 
apply  in  all  its  strictness  to  appellee.  Indianapolis  St,  R. 
Co.  V.  Schmidt  (1905),  35  Ind.  App.  202,  71  N.  E.  663,  72 
N.  E.  478.  As  said  by  the  court  in  the  case  of  Indianapolis 
St.  R.  Co.  V.  Marschke,  supra.  "While  we  recognize  that 
the  right  of  the  company  is  superior  in  point  of  precedent, 
that  the  driver  should  not  obstruct  the  operation  of  the  cars, 
and  that  a  person  who  without  care  drives  along  the  track 
may  subject  himself  to  the  charge  of  contributory  n^li- 
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gence,  yet  where,  as  here,  there  was  an  exetise  for  driving 
near  the  track,  and  some  degree  of  care  exercised  in  respect 
to  looking  and  listening,  a  short  time  before  the  injury,  and 
with  the  burden  resting  on  appellant  to  show  contributory 
negligence,  we  hold  that  it  is  not  error  to  submit  the  question 
to  the  jury.  It  must  not  be  forgotten  that  a  person  driving 
along  a  street  railroad  track  in  broad  daylight  has  a  right, 
at  least  in  some  degree,  to  indulge  in  the  supposition  that  if 
a  car  is  approaching  from  the  rear  a  proper  lookout  is  being 
maintained  thereon,  and  that  ordinary  care  not  to  injure 
him  will  be  exercised.'* 

Appellant  has  saved  exceptions  to  the  giving  of  certain 
instructions  by  the  court,  and  also  to  the  refusal  of  the 
court  to  give  certain  instructions  tendered  by  appellant.  It 
would  unduly  extend  this  opinion  to  discuss  each  of  these 
instructions  separately.  We  have  examined  the  instructions 
given,  and  are  of  the  opinion  that  they  fully  and  fairly 
present  the  law  applicable  to  the  case.  The  instructions 
piven  are  criticised  on  the  ground  that  they  contain  general 
abstract  propositions  of  law,  and  that  they  are  not  so  framed 
as  to  apply  the  propositions  of  law  stated  therein  directly  to 
facts  which  the  evidence  tends  to  prove.  It  is  true  that  a 
party  has  a  right  to  have  the  jury  instructed  defi- 

12.  nitely  and  specifically  as  to  the  law  applicable  to  the 
facts  which  the  evidence  tends  to  prove,  if  such  in- 
structions are  properly  and  seasonably  requested,  and  are 
within  the  issues ;  and  where  evidence  is  offered  by  a  party 
tending  to  prove  a  state  of  facts  within  the  issues,  and  he 
claims  that  such  facts  are  proved,  he  is  entitled  to  an  in- 
struction submitting  such  hypothetical  state  of  facts  to  the 
jury,  and  advising  them  as  to  the  law  applicable  to  such 
state  of  facts,  provided  they  find  such  facts  to  be  established 
by  the  evidence.     Carpenter  v.  State  (1873),  43  Ind.  371. 

The  instructions  given  in  this  case  are  not  open  to  the 
criticism  that  they  do  not  apply  to  the  specific  evidence 
introduced  at  the  trial  in  all  its  details.    It  is  true  that  the 
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instructions  given,  defining  the  care  required  of  plain- 
13.  tiffy  and  the  piecautions  which  he  was  required  to 
use  before  driving  upon  the  tracks  of  the  defendant, 
were  so  worded  as  to  be  applicable  to  any  person  under  like 
conditions  and  circumstances;  but  the  circumstances  and 
conditions  referred  to  in  the  instructions  given  were  so  ap- 
plicable to  the  state  of  facts,  which  defendant  claimed  the 
evidence  established  in  respect  to  the  conditions  and  circum- 
stances surrounding  plaintiff  at  and  immediately  before  the 
injury,  that  the  jury  could  not  have  failed  to  make  the 
proper  application  of  the  law  to  the  facts  which  the  evidence 
tended  to  prove. 

The  instructions  refused  were  fully  covered  by  those 
given.  Taken  as  a  whole,  the  instructions  given  were  as  fa- 
vorable to  appellant  as  he  had  a  right  to  ask,  and  we  are  of 
the  opinion  that  the  jury  could  not  have  failed  to  understand 
the  law  applicable  to  the  case,  and  that  it  was  not  in  any 
way  misled  by  the  instructions  given. 
Judgment  affirmed. 

KoTE.~Reported  in  96  N.  E.  275.  See^  also,  under  (1)  38  Qfc 
1884;  (2)  31  Cyc.  078;  (3)  84  Cya  442;  31  Cya  52D;  (4)  34 
O'c.  442;  (5)  3  Cyc.  348;  (6)  34  Cyc.  183,  184;  (7)  33  Qye.  733; 
(8)  33  Qyc.  889,  893;  (9)  33  Qrc.  791;  (10)  29  Cyc.  631;  (11)  33 
Cyc.  831;  (12)  38  CJyc.  1703;  (13)  38  Cyc.  1617.  As  to  a  receiver's 
liability  in  his  official  capacity  for  torts  imputable^  bat  for  the 
receiyership,  to  the  constituent^  see  120  Am.  St  280.  As  to  the 
relative  rights  of  a  street  car  company  and  the  driver  of  a  vehicle 
in  using  a  highway,  see  25  Am.  St  475.  For  a  discussion  of  the 
duty  and  liability  of  a  street  railway  as  to  v^ilclee  moving  along 
its  tracks,  see  7  Ann.  Cf^g.  1127 ;  18  Ann.  Cas.  510. 


Brown  t;.  The  Marion  Commercial  Club. 

[No.  7,377.   Filed  March  16, 1912.  Rehearing  denied  June  18, 1912.1 

1.  SxTBSCBiPTiOKS. — ^afttfe.— rAolfU  Of  BcvenU  lAabUUjf.-^A.  sob- 
scriptlon  is  several,  where  a  default  by  one  subscriber  wUl  not 
affect  the  liability  of  any  other,    p.  674. 

2.  CoNTBACTS. — Inducement  and  ConHderation  for  Contract. — Ctm' 
sideration, — Sufficiency, — While  there  is  a  difference  between  in- 
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dncement  or  motive  to  enter  Into  a  contract,  and  the  considera- 
tion yielding  for  its  support,  yet,  in  the  al)sence  of  fraud  or  mis- 
take, the  consideration  regarded  as  such  or  fixed  by  the  parties 
thereto  will  be  deemed  sufficient    p.  676. 

3.  Contracts. — Mutual  Promises, — Consideration^ — ^Mutual  prom- 
ises, whereby  there  Is  a  mutuality  of  engagement,  are  based  on 
sufficient  consideration,    p.  676. 

4.  SuBSCBiFTioNs. — Consideration. — ^The  consideration  for  a  sub- 
scription contract  may  consist  of  a  benefit  to  the  promisor  or  of  a 
detriment  to  the  promisee,    p.  676. 

5.  Subscriptions. — Factory  Bonus, — Consideration, — Revocation.-^ 
A  subscription  to  a  fund,  to  provide  bonuses  for  the  location  of 
additional  factories  In  a  city,  is  not  revocable  before  bonuses  are 
paid  or  agreed  to  be  paid,  on  the  theory  that  liability  to  pay  does 
not  attach  until  some  liability  has  been  assumed,  or  some  expense 
incurred  by  the  promisee,  since  the  real  consideration,  where  the 
object  to  be  accomplished  is  of  interest  to  all  and  is  not  lilsely  to 
be  attained  except  by  combined  performance,  is  the  promise  which 

*  others  have  made  or  will  make  by  subscribing  to  tlie  same  object 
p.  677. 

6.  Subscriptions.— Ac<ion«.—AfMif76r. — Evidence, — Admissibility. — 
In  an  action  against  a  subscriber  to  a  factory  bonus  fund,  where 
plaintiff  Is  required  to  allege  and  prove  its  agreement  to  pay  a 
bonus  for  the  location  of  a  fact(M*y,  by  reason  of  which  defend- 
ant's subscription  Is  due,  evidence  showing  that  items  of  indebt- 
edness did  not  accrue  to  plaintiff  because  of  any  agreement  to 
pay  a  bonus  for  the  location  of  a  factory,  is  admissible  under  the 
general  denial,    pp.  679, 683. 

V.  Appeal. — Revieio. — Harmless  Error.^^ustaininff  Demurrer  to 
Answer, — Sustaining  a  demurrer  to  an  answer  pleading  facts 
which  may  be  proved  under  the  general  denial  is  not  reversible 
error,    p.  dSO. 

8.  Subscriptions. — Pactory  Bonus, — Action, — Defense. — ^It  is  no 
defense  to  an  action  on  a  subscription  to  a  factory  bonus  fund, 
that  factory  owners,  with  whom  agreements  to  pay  bonuses  had 
been  entered  into,  had  forfeited  their  contracts  and  moved  their 
factories  elsewhere,  where  the  subscription  matured  by  plaintUTs 
agreement  to  pay  bonuses,  and  the  form  of  the  agreement  was«left 
to  the  parties  making  it,  and  the  subscription  provided  that 
bonuses  returned  under  forfeited  agreements  should  be  used  in 
the  location  of  other  factories,    p.  680. 

0.  Subscriptions; — Factory  Bonus, — Action, — Defense, — In  an  ac- 
tion by  a  commercial  cfub  on  a  subscription  to  a  factory  bonus 
fund,  the  fact  that  bonus  agreements  were  made  wfth  certain 
cheers,  directors  and  stockholders  of  the  club  or  with  corpora- 
tions in  which  they  were  directly  interested,  is  no  defense,  in  the 
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absenoe  of  fraod  In  sadi  agreements  wbicfa  entered  into  or  in 
any  manner  Influenced  tbe  anbacrlption.    pp.  681, 682. 

10.  SuBSCRiPTioNB. — Misapplication  of  Funds. — Defense. — Where  a 
Bubscrii)tioa  becomes  due,  payment  cannot  be  refused  on  tbe 
grounds  that  the  ftinds  will  be  misapplied,  since  if  the  money  is 
nf>t  properly  applied  the  sabscriber  has  his  remedy,    pi  682. 

11.  Subscriptions. — Limiting  Time  and  Amount  of  Payment. — De- 
fense.— ^Where  a  subscription  to  a  factory  bonus  fund  provided 
tlint  no  more  than  fifty  per  cent  of  the  subscription  would  become 
due  in  any  one  year,  defendant,  having  failed  for  two  years  to 
pay  any  part  of  his  subscription,  cannot  avoid  thefpayment  of 
any  part  of  his  subscription  because  of  plaintiff's  failure  to 
enforce  the  payments  as  they  became  due.    p.  683. 

12.  Subscriptions. — Factory  Bonus. — LiahilUy  of  Suhscriber  for 
Expense  Incurred. — A  subscription  to  a  bonus  fund  for  the  loca- 
tion of  factories  does  not  render  the  subscriber  liable  for  the 
payment  of  expense  incurred  in  procuring  factories  to  be  located, 
p.  683. 

13.  Appeal. — RetHew. — Disposition  of  Cause. — Reversal. — A  cause 
will  be  reversed  and  a  new  trial  ordered,  where,  on  a  careful 
consideration  of  the  case  as  disclosed  by  the  record,  the  court 
deems  that  Justice  will  be  best  subserved  thereby,    p.  685. 

From  Grant  Circuit  Court ;  Henry  C.  Fox,  Special  Judge. 

Action  by  The  Marion  Commercial  Club  against  William 
A.  Brown.  From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Reversed, 

Condo  &  Browne,  for  appellant. 

W,  8.  MarshdU,  W.  E.  Carroll,  Miller,  Shirley  &  Miller, 
for  appellee. 

AIyers,  J. — ^Appellee  brought  this  action  against  appellant 
on  the  following  written  instrument : 

''Whereas,  The  Marion  Commercial  Club  of  Marion, 
Indiana,  realizing  the  necessity  of  locating  manufac- 
turing industries  in  said  city,  in  order  to  continue  its 
prosperity  and  build  a  larger  city,  is  using  its  influence 
and  its  officers  and  members  are  putting  forth  great 
efforts  to  induce  manufacturing  industries  to  locate  in 
and  adjacent  to  the  city  of  Marion,  Indiana,  and 

Whereas,  we,  realizing  that  it  is  impossible  to  lo- 
cate good  substantial  industries  without  giving  to  them 
bonuses  or  financial  assistance,  and  further  realizing 
that  the  benefit  that  will  accrue  to  the  business  and 
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property  interests  in  the  city  of  Marion,  Indiana,  by 
the  location  of  additional  manufactures  in  and  within 
the  vicinity  thereof, 

We,  whose  names  are  signed  hereto,  do  each  for  him- 
self and  herself  hereby  agree  to  pay  to  The  Marion  Com- 
mercial Club  of  Marion,  Indiana,  that  portion  of  all 
amounts  by  it  agreed  to  be  paid  to  all  manufacturing  in- 
dustries that  it  may  succeed  in  locating  in  or  in  the 
vicinity  of  Marion,  Indiana,  within  two  years  from  the 
first  day  of  April,  1905,  set  opposite  our  respective  names, 
provided  that  said  sum  so  donated  shall  not  exceed  $50,- 
000  in  any  one  year,  said  sums  payable  as  the  said  The 
Marion  Commercial  Club  may  designate,  but  never 
more  than  25  per  cent  of  the  subsidy  granted  any  one 
manufacturing  concern  to  be  payable  in  any  period  of 
thirty  days,  and  in  the  event  of  the  death  of  the  sub- 
scriber or  his  or  her  removal  from  Marion,  Indiana,  the 
subscriptions  made  by  him,  her  or  them,  shall  be  null 
and  void  from  the  date  of  death  or  removal.  It  is 
hereby  further  agreed  and  understood  by  the  subscrib- 
ers hereto  that  if  in  the  location  of  any  manufacturing 
industry,  any  amount  shall  be  by  them  repaid  to  said 
The  Marion  Commercial  Club,  that  it  shall  have  the 
right  and  is  hereby  empowered  and  directed  to  use  the 
same  in  the  location  of  any  other  manufacturing  in- 
dustry it  may  desire. 

The  sums  so  subscribed  by  us  are  payable  without 
any  relief  from  valuation  or  appraisement  laws  of  the 
State  of  Indiana. 

Witness  our  hands  this  27th  day  of  February,  1905, 
Name 
WILLIAM  A.  BROWN.  Per  cent— i" 

The  complaint  alleges  that  on  and  prior  to  February  27, 
1905,  appellee  procured  from  appellant  and  other  citizens  of 
the  city  of  Marion,  subscriptions  to  a  $100,000  factory  fund ; 
that  said  fund  was  donated  for  the  purpose  of  locating  man- 
ufacturing industries  in  said  city;  that  by  virtue  of  said 
subscription  contracts,  appellee,  between  February  6,  1906, 
and  March  20,  1907,  entered  into  certain  contracts  with 
certain  manufacturers  for  the  location  of  their  respective 
industries  in  said  city  and  vicinity,  and  agreed  to  pay  to 
each  of  said  manufacturers  a  certain  per  cent  or  amount  as 
Vol.  50—43 
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a  donation  from  said  factory  fund  so  raised  by  said  sub- 
scriptions, which  donations,  together  with  $2,000  to  appellee 
for  expenses  in  locating  said  f actories,  aggregated  the  sum 
of  $100,000;  that  it  agreed  to  pay  the  several  amounts 
stated;  that  appellant's  subscription  is  due  and  wholly  xui- 
paid,  and  that  appellant  has  been  assessed  for  the  purposes 
aforesaid  the  amount  subscribed  by  him,  and  that  notices 
of  such  assessment  were  duly  given  to  appellant  from  time  to 
time  as  the  donations  were  made  to  manufacturing  indus- 
tries aforesaid. 

Appellant  answered  in  eight  paragraphs.  The  first  was 
a  general  denial.  A  demurrer  was  sustained  to  all  the  other 
paragraphs  except  the  third,  to  which  no  demurrer  was  ad- 
dressed. This  paragraph  proceeded  on  the  theory  of  no  con- 
sideration for  the  execution  of  the  contract  in  suit 

The  second  paragraph  shows  that  subsequent  to  the  sign- 
ing of  said  written  subscription,  and  before  appellee  made 
or  entered  into  any  agreement  whatever  with  either  of  the 
several  owners  of  manufacturing  industries  mentioned  in 
the  complaint,  and  before  it  agreed  to  pay  any  sum  of 
money  whatever  as  a  subsidy  or  otherwise  to  either  or  any 
of  said  owners  for  the  location  of  their  respective  manu- 
facturing industries,  appellant  revoked  and  withdrew  his 
subscription  and  offer,  and  notified  appellee  of  such  revoca- 
tion and  withdrawal.  This  paragraph  proceeds  on  the  the- 
ory that  nothing  short  of  a  contract  between  promisee  and 
a  third  party  to  locate  an  additional  manufacturing  enter- 
prise in  or  near  the  city  of  Marion  will  suffice  as  a  consid- 
eration for  appellant's  subscription. 

We  agree  with  appellant  that  the  subscription  relied  on 
by  appellee  is  several,  not  because  the  particular  paper  was 
signed  by  him  alone,  but  because  his  default  would 
1.    not  affect  the  liability  of  any  other  subscriber,  nor 
would  the  failure  of  any  other  subscriber  to  pay  in- 
crease  or   diminish   appellant's   liability.     Landwerlen   v. 
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Wheeler  (1886),  106  Ind.  523,  5  N.  E.  888;  Davis  &  Rankin 
Bldg.,  etc.,  Co.  v.  HUlsboro  Creamery  Co.  (1894),  10  Ind. 
App.  42,  37  N.  E.  549;  Davis  &  Rankin  Bldg.,  etc.,  Co.  v. 
Booth  (1894),  10  Ind.  App.  364,  37  N.  E.  818;  Price  v. 
Grand  Rapids,  etc.,  R.  Co.  (1862),  18  Ind.  137;  Davis  & 
Rankin  Bldg.,  etc.,  Co.  v.  Barber  (1892),  51  Fed.  148 ;  Davis 
V.  Belford  (1888),  70  Mich.  120,  37  N.  W.  919;  Los  Angeles 
Nat.  Bank  v.  Vance  (1908),  9  CaL  App.  57,  98  Pac.  58. 

The  wording  of  the  subscription  clearly  contemplates  that 
it  is  one  of  a  number  of  like  import,  signed  by  others  sub- 
scribing to  the  common  fund.  Its  language  is  not  ambig- 
uous, uncertain  nor  indefinite  when  considered  in  the  light 
of  the  inducement  which  influenced  it,  the  circumstances 
under  which  it  was  made,  the  situation  of  the  parties  and 
the  nature  of  their  business.  Hence  the  answer  to  the 
present  question  is  largely  dependent  on  legal  principles 
applicable  to  that  class  of  promises  to  which  the  one  under 
consideration  belongs. 

It  is  said  that  before  any  agreements  were  made  with  the 
various  owners  of  manufacturing  industries  named  'in  the 
complaint,  appellant  gave  appellee  notice  that  he  would  not 
pay  the  amount  subscribed  by  him,  and  that  he  revoked  his 
subscription.  Appellant's  right  so  to  do  is  put  on  the 
ground  that  the  alleged  contract  lacked  mutuality,  and  that 
it  was  a  mere  gratuitous  promise  at  the  time  he  sought  to 
revoke  it.  In  support  of  this  contention  he  cites  a  large 
number  of  cases,  among  them  Twenty-third  Street  Baptist 
Church  V.  Cornell  (1890),  117  N.  Y.  601,  23  N.  E.  177,  6  L. 
B.  A.  807;  Presbyterian  Church  of  Albany  v.  Cooper 
(1889),  112  N.  Y.  517,  20  N.  E.  352,  3  L.  R.  A.  468,  8  Am. 
St  767;  Grand  Lodge,  etc.,  v.  Pranham  (1886),  70  Cal.  158, 
11  Pac.  592;  Pratt  v.  Trustees,  etc.  (1879),  93  IlL  475,  34 
Am.  Rep.  187;  Wardwell  v.  Williams  (1886),  62  Mich.  50, 
28  N.  W.  796,  4  Am.  St.  8U;  Solomon  v.  Penoyar  (1891),  89 
Mich.  11,  50  N.  W.  644;  Cottage  Street  M.  E.  Church  v. 
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Kendall  (1877),  121  Mass.  528,  23  Am.  Bep.  286;  Dokeriy 
V.  Arkansas,  etc.,  B.  Co.  (1905),  142  Fed.  104^  73  a  C.  A 
328. 

It  is  claimed  that  the  recitals  in  the  contract  which  pre- 
cede appellant's  covenant  to  pay,  were  an  indneement  or 
motive,  and  not  a  consideration  for  its  execution;  that  lie 
agreed  to  pay  in  case  appellee  bound  itself  to  pay,  and 
therefore  the  consideration  for  his  promise  was  the  liability 
of  appellee  on  its  agreement  with  manuf actorers. 

While  there  is  a  difference  between  inducement  or  motrre 

to  enter  into  a  contract,  and  the  consideration  yielding  for 

its  support  (Clark  V.  Continental  Improve.  Co.  [1877], 

2.  57  Ind.  135 ;  Standley  v.  Northwestern,  etc.,  Ins.  Co. 
[1884],  95  Ind.  254;  Warey  v.  Forst  [1885],  102  Ind 

205,  26  N.  E.  87),  yet  in  the  absence  of  fraud  or  mistake 
the  consideration  regarded  as  such  or  fixed  by  the  jMirties 
thereto  will  be  deemed  sufficient.  McNuti  v.  McNuit 
(1889),  116  Ind.  545, 19  N.  E.  115,  2  L.  R.  A.  372 ;  Wolford 
V.  Powers  (1882),  85  Ind.  294,  44  Am.  Bep.  16.  As  said 
iu  the  case  last  cited:  ^'It  is  the  general  rule  that  where 
there  is  no  fraud,  and  a  party  gets  all  the  consideration  he 
contracts  for,  the  contract  will  be  upheld."    Mntod 

3.  promises,  whereby  there  is  mutuality  of  engagement 
are  not  without  a  sufficient  consideration.    Davis  ?. 

Calloway  (1868),  30  Ind.  112,  95  Am.  Dec  671;  City  of 
Lyons  v.  Kelley  (1909),  6  Ga.  App.  367,  65  S.  E.  44;  Cwnry 
V.  Kentucky  Western  R.  Co.  (1904),  25  Ky.  Law  1372,  73 
S.  W.  435;  Shelby  County  R.  Co.  v.  Crow  (1909),  137  Ma 
App.  461,  119  S.  W.  435.    These  observations  apply 

4.  to  contracts  generally,  but  it  has  not  been  infre- 
quently said  by  courts,  in  passing  on  subscription  coo- 
tracts,  that  ''a  consideration  may  consist  of  a  benefit  to  the 
promisor  or  of  a  detriment  to  the  promisee".  RicheUeu 
Hotel  Co.  V.  International  Military  Encampment  Co.  (1892). 
140  111.  248,  264,  29  N.  E.  1044,  33  Am.  St.  234. 

But  looking  specially  to  the  conteintion  of  appellant,  a  fair 
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mterpretation  of  the  subscription  before  us  evidently  con- 
templates the  location  of  additional  manufacturing 
5.  industries  by  appellee,  on  such  terms  in  the  way  of 
bonuses,  payable  out  of  the  fund  subscribed,  as  might 
be  agreed  on,  providing  that  such  agreement  is  not  incon- 
sistent with  the  authority  conferred  by  the  subscriber.  The 
covenant  to  pay  had  the  effect  of  fixing  the  time  and  amount 
to  be  paid  by  the  subscriber,  that  is  to  say,  the  execution  of 
a  contract  for  the  location  of  a  factory  matured  the  sub- 
scription in  the  amount  fixed  by  the  per  cent  agreed  to  be 
paid  as  a  bonus.  The  enterprise  was  in  the  interest  of  the 
general  public  in  that  vicinity,  and  the  subscription  volun- 
tary. It  was  made  payable,  and  formally  delivered  to  a  legal 
entity  engaged  solely  in  promoting  the  general  commercial 
prosperity  of  the  city  of  which  the  subscriber  is  a  resident. 
The  payee  was  authorized  to  receive  the  subscription,  collect 
the  money  thus  subscribed,  and  to  make  contracts  for  its  dis- 
position, limited  only  by  the  conditions  imposed  by  the  sub- 
scriber. This  subscription  is  not  ruled  by  the  doctrine  appli- 
cable to  rewards  for  the  arrest  of  criminals,  and  other  sim- 
ilar matters,  made  by  proclamation  or  by  newspaper  adver- 
tisement, which  might  be  withdrawn  before  performance; 
for  in  such  cases  nothing  short  of  performance,  which  is 
open  to  any  one,  will  amount  to  an  acceptance,  while  in  this 
case  appellee  alone  was  authorized  to  accept  it.  Agreements 
between  appellee  and  third  parties,  whereby  bonuses  to  the 
full  amount  of  the  fund  subscribed  were  to  be  paid  for  the 
location  of  additional  factories  pursuant  to  the  conditions 
of  the  subscription,  would  undoubtedly  be  regarded  as  full 
performance,  and  unquestionably  an  acceptance.  But  here 
there  was  not  full  performance  before  notice  of  revocation, 
consequently  the  question  for  decision  is  governed  in  many 
respects  by  legal  principles  controlling  voluntary  subscrip- 
tions to  specific  charitable,  religious  or  other  such  purposes, 
where  complete  performance  is  not  required  to  constitute  an 
acceptance.    In  the  last  class  of  cases  the  rule  is,  that  while 
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the  promise  may  have  been  gratuitouB,  and  not  enforcible 
for  want  of  mutuality,  yet  the  assumption  of  any  liability, 
or  the  incurring  of  any  expense  by  the  promisee  on  the  faith 
of  such  promise,  before  notice  of  withdrawal,  will  furnish  a 
sufficient  consideration  to  bind  the  promisor.  1  Parsons, 
Contracts  •453;  Miller  v.  BaUard  (1868),  46  IlL  377;  Cot- 
tage Street  M.  E.  Church  v.  Kendall,  supra;  Des  Moines 
UtUversity  v.  Livingston  (1881),  57  Iowa  307, 10  N.  W.  738, 
42  Am.  Rep.  42;  McCabe  v.  O'Connor  (1886),  69  Iowa  134, 
28  N.  W.  573;  Johnson  v.  Otterbein  University  (1885),  41 
Ohio  St.  527;  Trustees,  etc.,  v.  Fleming  (1874),  73  Ky.  234; 
Richelieu  Hotel  Co,  v.  Military  Encampment  Co,,  supra; 
Rogers  v.  Galloway  Female  College  (1898),  64  Ark.  627,  44 
S.  W.  454,  39  L.  R.  A.  636 ;  Northwestern  Conference,  etc.,  v. 
Myers  (1871),  36  Ind.  375;  Trustees,  etc.,  v.  Garvey  (1870), 
53  111.  401,  5  Am.  Rep.  51 ;  1  Page,  Contracts  §298. 

The  complaint  shows  that  appellee  did  enter  into  agree- 
ments whereby  additional  factories  were  located  in  the  city 
of  Marion,  and  on  the  faith  of  appellant's  subscription  it 
agreed  to  pay  certain  bonuses.  The  answer  avers  a  with- 
drawal  by  appellant  of  his  subscription  before  said  contracts 
were  entered  into,  or  any  money  paid  to  manufacturers,  but 
it  does  not  appear  that  this  was  done  before  the  subscription 
was  acted  on  in  such  a  manner  as  to  raise  a  consideration 
for  his  promise. 

The  authorities  are  not  harmonious  ^'concerning  the 
grounds,  as  well  as  the  nature  and  extent  of  the  liability  of 
subscribers  in  cases  like  this.'*  Hodges  v.  Nalty  (1902),  113 
Wis.  567,  89  N.  W.  535;  Higert  v.  Trustees,  etc.  (1876),  53 
Ind.  326.  Our  conclusion  that  this  answer  is  insufficient  is 
based  on  what  we  regard  as  the  weight  of  authority,  and  it  is 
supported  by  the  decisions  in  this  State,  which  seem  to  be 
founded  on  the  principle  that  where  there  are  a  number  of 
subscribers  to  a  common  fund  for  the  accomplishment  of  an 
object  of  interest  to  all,  and  not  likely  to  be  attained  ezcept 
by  combined  performance,  the  real  consideration  for  the  sub- 
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seriber's  promise  is  the  promise  which  others  have  already 
made  or  will  make  by  subscribing  to  the  same  object. 
Peirce  v.  Buley  (1854),  5  Ind.  69;  Higert  v.  Trustees,  etc., 
supra;  Petty  v.  Trustees,  etc.  (1883),  95  Ind.  278;  Bryan  v. 
Watson  (1891),  127  Ind.  42,  26  N.  B.  666, 11  L.  R.  A.  63. 

The  fourth  paragraph  is  a  partial  answer  addressed  to 
certain  items  in  the  complaint  alleged  to  be  appellant's 

percentage  of  bonuses  or  donations  appellee  agreed  to 
6.    pay  manufacturers  whose  factories,  according  to  the 

averments  of  this  paragraph,  are  not  additional  to 
those  located  in  the  city  of  Marion  at  the  time  of  signing 
said  written  subscription,  but  were  manufacturing  indus- 
tries then  located  and  established  in  that  city.  Appellee 
procured  from  appellant  a  subscription  to  what  was  known 
as  a  "factory  fund",  which  appellee  was  to  use  in  the  busi- 
ness in  which  it  was  then  engaged,  namely,  inducing  manu- 
facturing industries  to  locate  in  or  within  the  vicinity  of 
Marion.  By  the  terms  of  the  subscription,  the  amounts 
subscribed  became  due  and  payable  to  appellee  in  payments. 
The  amount  of  each  payment,  and  the  time  when  due,  was 
fixed  by  the  bonus  agreements.  Any  evidence  which  tended 
to  show  that  the  items  of  indebtedness  in  question  did  not 
accrue  to  appellee  because  of  agreements  to  pay  bonuses  for 
the  location  of  factories  was  admissible  under  the  general 
denial,  on  the  theory  that  it  would  tend  to  reduce  the 
amount  of  appellee's  recovery.  Chvinnup  v.  Shies  (1903), 
161  Ind.  500,  69  N.  E.  158 ;  Indiana  Trust  Co.  v.  Finitzer 
(1903),  160  Ind.  647,  67  N.  E.  520;  Blizzard  v.  Applegate 
(1878),  61  Ind.  368;  1  Thornton,  Civil  Code  528,  note  2. 
The  burden  was  on  appellee  to  allege  and  prove  its  agree- 
ment to  pay  a  bonus  for  the  location  of  a  manufacturing  in- 
dustry, on  account  of  which,  and  by  reason  of  appellant's 
subscription  agreement,  the  payments  demanded  were  due 
from  him,  and  unpaid.  ''Under  the  general  denial,  a  de- 
fendant may  introduce  any  proof  that  will  meet  what  the 
plaintiff  is  bound  to  prove  in  order  to  recover."    Kirshbaum 
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7.  45  N.  E.  1113.   ^iMtaiiimg  the  demurrer  to  the  fourth 
paragraph  of  answer  was  not  reversible  error.   Jeffer- 

sonvUle  Water  Supply  Co.  v.  Riier  (1897),  146  Ind.  521. 
45  N.  E.  697;  Chetiey  v.  Unroe  (1906),  166  Ind.  550,  77 
N.  E.  1041,  117  Am.  St.  391. 

The  fifth  paragraph  is  a  partial  answer  addressed  to  cer- 
tain items  in  the  complaint  a^regating  $50,  and  agreed  to 
be  paid  by  appellee  to  designated  parties  as  bonuses 

8.  for  the  location  of  certain  factories  in  the  city  of 
Marion.  This  answer  contained  a  copy  of  the  con- 
tract between  appellee  and  such  factory  owners,  whereby  it 
appears  that  the  former  agreed  to  pay  the  latter  the  pro- 
ceeds it  was  able  to  collect  from  stated  per  cent  assessments 
against  the  subscribers  to  its  $100,000  factory  fund.  It  is 
also  averred  that  since  said  agreements  were  entered  into, 
said  factory  owners  have  forfeited  their  contracts  with  ap- 
pellee, and  removed  their  factories  from  Marion  and  its 
vicinity. 

This  answer  proceeds  on  the  theory  that  in  order  to  hold 
appellant  liable  on  his  subscription,  appellee  was  bound  to 
allege  and  prove  an  unqualified  agreement  on  its  part  to  pay 
bonuses,  before  it  could  compel  payment  by  appellant. 
There  is  no  merit  in  this  contention.  Appellee  contracted 
with  reference  to  appellant's  subscription.  Its  agreement 
to  pay  bonuses  for  the  location  of  factories  matured  the  sub- 
scription to  the  amount  of  the  per  cent  required  to  pay  ap- 
pellant's portion  of  such  bonuses,  and  the  form  of  such 
agreement  was  left  to  the  parties  making  it. 

The  subscribera,  under  a  provision  in  the  subscription 
contract,  released  to  appellee  all  claims  to  repayments  made 
by  manufacturers,  and  expressly  authorized  it  to  use  such 
reptayments  in  the  location  of  other  manufacturing  indus- 
tries. There  is  no  provision  for  the  return  of  a  payment  to 
the  subscriber,  so  that  if  appellant  had  paid  when  due  his 
portion  of  the  forfeited  bonuses,  the  fact  of  forfeiture  would 
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give  him  no  right  to  claim  its  return.  Nor  should  the  fact 
alone  that  he  failed  to  pay  give  him  a  better  standing  than 
he  would  have  had  by  complying  with  his  agreement.  His 
contract  was  not  with  the  manufacturer,  but  with  appellee. 
His  defense  is  based  on  the  former's  default  of  a  contract 
to  which  he  was  not  a  party,  nor  in  privity  with  either  of  the 
contracting  parties  in  that  contract,  and  cannot  be  sustained. 
Lewis  V.  Brookdale  Land  Co.  (1894),  124  Mo.  672,  28  S.  W. 
324. 

The  seventh  paragraph  is  also  a  partial  answer  addressed 
to  $445  of  the  recovery  sought  in  this  action.  By  this  para- 
graph it  is  averred  that  $435  was  donated  by  appel- 

9.  lee  to  manufacturers  named  in  the  complaint,  whose 
stockholders,  officers  and  directors  were,  at  the  time 
each  donation  was  made,  also  stockholders,  officers  and  di- 
rectors of  appellee,  and  that  appellant  was  assessed  $10  to 
pay  the  expenses  of  appellee  in  locating  factories. 

It  is  the  theory  of  this  paragraph  that  appellee  ought  not 
to  recover  said  $435  so  assessed  against  and  demanded  of 
appellant  for  the  reason  that,  if  collected,  it  will  be  dis- 
tributed and  paid  to  certain  named  manufacturers,  who  are 
not  only  stockholders,  officers  and  directors,  respectively, 
of  appellee,  but  also  in  some  instances  officers,  directors  and 
stockholders  in  corporations  which  are  to  receive  part  of  said 
fund ;  that  so  to  distribute  and  pay  out  said  fund  would  be 
in  violation  of  the  trust  reposed  in  appellee  to  collect,  handle 
and  donate  the  same  as  trust  funds;  that  its  donation  and 
distribution  so  as  to  inure  to  the  special  benefit  of  appellee's 
stockholders,  directors  and  officers  would  amount  to  a  fraud, 
and  render  invalid  the  bonuses  so  agreed  to  be  paid. 

If  the  subscribers  receive  the  consideration  for  which  they 
contract,  in  this  respect,  that  is  all  they  can  demand.  There 
is  no  claim  that  the  alleged  fraud  entered  into,  or  in  any 
manner  influenced  appellant's  subscription,  nor  that  the 
fund  thus  subscribed  will  be  misappropriated  or  used  for 
any  other  purpose  than  as  stipulated  in  the  subscription. 


682  APPELLATE  COURT  OP  INDIANA, 

Brown  r.  Marion  Commercial  Club— 50  Ind.  Appw  670. 

The  fact  alone,  that  bonus  agreements  were  made  with  cer- 
tain ofBcers,  directors  and  stockholders  of  appellee,  or  with 
corporations  in  the  management  of  which  they  were  directly 
interested,  does  not  necessarily  render  such  agreements  void. 
Hill  V.  Nisbet  (1885),  100  Ind  338.    If  appeUee  did 
10.   agree  to  pay  bonuses  for  the  location  of  factories,  ap- 
pellant will  not  be  heard  to  say  he  will  not  pay  be- 
cause the  money  will  be  misapplied.     ^'The  subscription 
must  be  paid  when  due,  and  if  an  attempt  is  afterwards 
made  to  use  the  money  in  a  way  different  from  that  stated 
in  the  subscription,  the  subscriber  has  his  remedy."    Roth- 
enberger  v.  Glick  (1899),  22  Ind.  App.  288,  52  N.  E.  811. 
See,  also.  Cravens  v.  Eagle  Cotton  MiUs  Co.  (1889),  120 
Ind.  6,  14,  21  N.  E.  981,  16  Am.  St.  298. 

We  are  not  impressed  with  the  thought  that  this  is  a  case 
where  the  relation  of  trustee  and  cestui  que  trust  exists. 
Appellant's  agreement  was  to  pay  a  certain  specified 
9.  amount  of  money  on  certain  stipulated  conditions. 
Appellee's  compliance  with  those  conditions  entitled 
it  to  enforce  payment  of  the  subscription.  The  relation  of 
appellant  and  appellee  ia  not  the  same  as  if  a  fund  like 
the  one  here  in  question  was  subscribed,  and  someone  ap- 
pointed to  receive  and  disburse  it  as  directed  by  the  instru- 
ment of  his  appointment,  and  where  there  is  a  duty  devolv- 
ing on  such  appointee  to  report  his  doings  to  the  persons 
subscribing  to  the  fund.  In  this  case  it  does  not  appear 
that  the  officers  and  directors  in  charge  of  the  finances  and 
other  affairs  of  appellee  were  under  any  obligation  to  any- 
one except  the  stockholders  and  members  of  the  corporation 
which  they  represented.  Appellee  was  engaged  in  locating 
factories,  and  was  proposing  to  offer  bonuses  as  an  induce- 
ment for  their  location  at  the  city  of  Marion.  In  order  that 
it  might  carry  out  its  purpose,  it  solicited  and  obtained  sub- 
scriptions to  what  was  known  as  a  factory  fund.  The  initia- 
tive in  raising  this  fund  was  not  taken  by  the  subscribers, 
nor  does  it  appear  that  the  fund  was  raised  and  placed  in 
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appellee's  hands  for  disposition.  The  subscription  was 
merely  a  promise  to  pay  when  appellee  needed  it  to  pay 
bonuses.  With  this  view  of  the  relation  existing  between  the 
parties  to  this  controversy  it  would  seem  that  appellee  was 
not  authorized  to  collect  from  the  subscribers  anything  for 

expenses  in  locating  factories.    But  as  to  the  item  of 
6.    $10  mentioned,  the  demurrer  was  properly  sustained 

to  the  paragraph,  for  the  reasons  stated  in  passing  on 
the  sufficiency  of  the  fourth  paragraph. 

The  eighth  paragraph  is  a  partial  answer  addressed  to 
forty  per  cent  of  the  recovery  sought  in  this  case,  and  avers 

that  appellee,  during  a  period  of  one  year,  entered 

11.  into  contracts  with  manufacturers  whereby  it  agreed 
to  pay  bonuses  out  of  said  fund  to  manufacturers 

aggregating  $90,000,  and  attempted  to  assess  against  appel- 
lant his  portion  of  said  donations,  in  violation  of  a  condition 
in  the  contract  wherein  no  more  than  $50,000  of  said  fund 
was  to  be  appropriated  in  any  one  year  for  the  purposes 
therein  stated. 

This  answer  cannot  be  sustained,  for  the  reason  that  at 
the  time  this  action  was  begun,  more  than  two  years  from 
April  1,  1905,  had  expired.  That  provision  in  the  contract, 
brought  in  question  by  this  paragraph,  was  intended  by  the 
subscribers  to  limit  the  amount  of  their  payments  during 
any  given  year.  Whatever  action  appellee  might  take  in  the 
way  of  agreements  to  pay  bonuses,  no  more  than  fifty  per 
cent  of  the  subscriber's  subscription  would  be  due  in  any 
one  year.  Two  years  having  elapsed,  and  appellant  having 
failed  to  pay  any  part  of  his  subscription,  he  cannot  now  be 
heard  to  say  that  the  failure  of  appellee  to  enforce  payment 
as  his  subscription  became  due,  will  release  him  from  any 
part  of  his  obligation. 

It  is  next  insisted  that  the  special  finding  of  facts  does 
not  sustain  the  conclusions  of  law.    The  findings  show 

12.  that  through  the  activity  of  appellee  a  fund  of  $100,- 
000  was  subscribed  for  the  purpose  of  locating  man- 
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ufacturing  enterprises  in  the  city  of  Ifarion  and  in  the 
vicinity  thereof;  that  said  subscriptions  were  in  writing, 
one  of  which  was  executed  by  appellant  for  $500,  and  is  the 
foundation  of  this  action;  that  appellee,  in  furtherance  of 
said  movement,  entered  into  contracts  with  various  factory 
owners  for  the  location  of  factories  in  the  city  of  Marion, 
whereby  it  agreed  to  pay  to  such  owners  the  proceeds  from 
certain  per  cent  assessments  on  the  subscribers  to  said  fund ; 
that  the  subscribers,  including  appellant,  were  assessed  in 
proportion  to  the  several  amounts  so  agreed  to  be  paid, 
aggregating  $98,000,  and  $2,000  for  the  purpose  of  meeting 
expenses  incurred  by  appellee  in  locating  said  factories. 
For  this  latter  purpose  appellant  was  assessed  $10,  and  for 
the  purpose  of  paying  bonuses  for  the  location  of  factories, 
$490.  On  the  facts  found,  the  court  concluded  that  the  law 
was  with  appellee,  and  that  it  was  entitled  to  recover  from 
appellant  $500  with  interest  thereon,  etc. 

From  what  we  have  said  in  disposing  of  other  questions  in 
this  case,  it  is  evident  that  we  cannot  agree  with  the  trial 
court  in  its  conclusions  of  law.  It  is  quite  clear  that  our 
disagreement  with  the  conclusions  reached  by  the  trial  court 
comes  from  a  different  view  of  the  subscription  contract, 
and  the  relation  which  the  parties  thereto  bear  to  each 
other.  As  we  see  the  contract,  it  was  enforcible  against  the 
subscribers  only  as  the  assessments  were  made  for  the  pur- 
pose of  paying  bonuses  for  the  location  of  factories.  The 
findings  show  that  $2,000  of  the  fund  subscribed  was  not 
for  this  purpose  at  all,  and  that  appellant's  portion  of  that 
amount  was  $10,  which,  according  to  the  conclusions  of  law, 
he  should  pay.  This  conclusion  was  necessarily  founded  on 
the  theory  that  appellee  acted  in  the  capacity  of  a  trustee 
for  the  subscribers,  and  as  such  was  authorized  to  charge 
them  with  all  necessary  expenses  incurred,  as  for  administer- 
ing a  trust.  Appellee  made  its  own  proposition,  and  while 
it  was  not  compelled  to  carry  it  out,  yet  if  it  did  so,  it  must 
be  on  the  terms  and  conditions  provided  in  its  contract 
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with  the  subscribers.  It,  no  more  than  any  one  else,  will  be 
allowed  to  induce  parties  to  engage  to  pay  money  for  one 
purpose,  and  then  require  them  to  pay  it  for  another,  be- 
cause without  such  payment  performance  of  the  contract 
will  be  a  hardship  on  it.  Rotheiiberger  v.  Glick,  supra; 
Board,  etc.,  v.  South  Bend,  etc.,  St.  R.  Co.  (1889),  118  Ind. 
68,  20  N.  E.  499;  Taylor  v.  Fletcher  (1850),  15  Ind.  80; 
Moore  v.  Campbell  (1887),  111  Ind.  328, 12  N.  E.  495. 

The  conclusions  of  law  were  erroneous  (Helms  v.  Wagner 

[1885],  102  Ind.  385,  390, 1  N.  E.  730),  and  as  the  judgment 

was  for  $570,  an  amount  not  authorized  by  the  ulti- 

13.  mate  facts  found,  this  error  cannot  be  considered 
harmless.  After  a  careful  consideration  of  this  case 
as  disclosed  by  the  record,  we  have  concluded  that  justice 
will  be  best  subserved  by  a  new  trial. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial, 
and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Felt,  C.  J.,  Hottel,  Jjairy,  Ibach  and  Adams,  JJ.,  concur. 

« 

KoTH — ^Reported  In  97  N.  E.  958.  See,  also,  under  (1)  37  Cyc. 
502;  (2)  9  Cyc.  365;  (3)  9  Cyc.  823;  (4)  37  Cyc.  491;  (5)  37 
Cyc.  492;  (G)  37  C^c.  503;  (7)  31  Cyc.  358;  (8)  37  Cyc.  500; 
(10)  503-New,  Cyc.  Ann.  3674;  (12)  37  Cyc.  405;  (13)  3  Cyc.  454. 
As  to  the  necessity  and  sufficiency  of  an  acceptance  to  make  a  sub- 
scription enforceable,  see  17  Ann.  Cas.  107G.  As  to  the  liabiUty  of 
persons  subscribing  for  a  public  object,  see  13  Am.  Dec.  458;  79 
Am.  Dec.  510;  82  Am.  Dec.  121.  As  to  the  liability  on  subscrip- 
tions to  corporate  stock,  see  136  Am.  St  737. 


Geiger  et  al.  v.  Town  of  Churubusco  et  al. 

[No.  7,878.    Filed  April  5,  1912.    Rehearing  denial  June  18,  1012.] 

1.  Trial. — Findings. — Sufflcienrj/. — Venire  De  'Sovo. — In  an  action 
to  enjoin  the  emptying  of  sanitary  sewage  into  an  <^?en  ditch, 
where  the  court  found  that  the  use  of  the  sewer  did  not  cause 
overflows  on  the  lands  of  the  plaintiffs,  that  the  flow  of  waters 
in  the  ditch  was  sufficient  to  dilute  the  filth  and  dirt  so  as  to 
prevent  It*  from   producing   an   unhoalthful   condition   along   Its 
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course,  and  that  the  eridence  failed  to  show  that  the  im>pert7  of 
the  plaintiffs  was  damaged  or  reduced  in  yalue»  was  sufficiently 
definite  to  support  a  judgment,  and  a  moOoa  for  venire  de  novo 
was  properly  overruled,    pp.  687, 690. 

2.  TaiAL. — FindinffB, — Venire  De  Novo. — ^A  venire  de  novo  sbould 
not  be  granted  unless  the  finding  is  so  defective  or  uncertain  on 
its  face  that  it  is  incapable  of  supportini;  any  conclusion  of  law, 
or  of  forming  the  basis  of  any  Judgment  on  the  issue  involved, 
p.  69a 

3.  Drjuns. — Use. — Right  to  Use  Surface  Drain  for  Sanitary  Sew- 
age. — Municipal  Corporationt. — A  city  that  lias  been,  assessed  for 
the  construction  of  a  public  ditch  for  the  drainage  of  surface 
water,  has,  by  virtue  of  such  assessment,  the  right  to  drain  the 
surface  water  fk'om  its  streets  and  alleys  into  and  through  tiie 
same,  but  does  not  have  the  rig^t  to  use  such  ditch  as  an  outlet 
for  sanitary  sewage  fkt>m  buildings  located  on  private  lots  not 
assessed,    p.  690. 

4.  Injunction. — Grounds. — Improper  Use  of  Drain  by  Municipal 
Corporation. — ^Where  a  city  was  entitled  to  use  a  public  ditdi  for 
the  drainage  of  tlie  surface  water  from  its  streets  and  alleys,  its 
wrongful  use  thereof  as  an  outlet  for  sanitary  sewage  will  not  be 
enjoined,  where  it  does  not  a];H;)ear  that  any  of  the  plaintiffs  have 
suffered,  or  will  suffer  any  serious  loss  or  inconvenience  by  rea- 
son of  such  use  for  wliich  there  is  no  adequate  remedy  at  law. 
p.  691. 

5.  AFPULU—Review. — Findings. — Evidence. — ^If  a  finding  of  iiie 
trial  court  is  8uiH>orted  by  some  evidence^  althoui^  oonfiictlng^  it 
cannot  be  disturbed  on  appeal,    p.  692. 

Prom  Whitley  Circuit  Court ;  Luke  H.  Wrigley,  Judge. 

Action  by  Edward  Geiger  and  others  against  the  Town 
of  Churubusco  and  others.  From  a  judgment  for  defend- 
ants, the  plaintifEa  appeal.    Affirmed. 

Oates  dk  Whiteleather,  Leonard  it  Tawnsend,  for  appel- 
lants. 

W.  F.  UcNagny  and  E.  K.  Strong,  for  appellees. 

Laibt,  J. — This  action  was  brought  in  the  Whitley  Circuit 
Court  by  appellants  to  restrain  the  town  of  Churubusco 
and  the  contractors  from  constructing  a  storm  and  sanitary 
sewer  within  the  town  of  Churubusco,  and  connecting  the 
same  with  an  open  ditch  outside  of  the  corporate  limits. 
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The  material  facts  as  found  by  the  court  show  that  in 
1903  the  board  of  county  commissioners,  on  a  petition,  con- 
structed an  open  drain,  commencing  near  the  eastern 
1.     boundary  of  the  town,  thence  running  in  a  southeast- 
erly direction  and  connecting  with  a  drain  or  ditch 
across  the  county  line  in  Allen  county,  and  finally  termi- 
nating in  a  small  creek  known  as  Grass  creek«    From  the 
point  where  the  open  ditch  commenced,  the  commissioners, 
in  pursuance  of  the  same  petition  and  as  a  part  of  the  same 
ditch,  which  is  known  as  the  Tope  ditch,  constructed  two 
twenty-inch  tile  branches^  one  running  in  a  southeasterly 
direction  and  the  other  in  a  southwesterly  direction  across 
the  town  limits  and  into  the  town. 

Appellants  Geiger  and  Smith  each  owned  about  two  acres 
of  land  just  east  of  the  town  limits,  through  which  one  of 
the  branches  of  the  tiled  portion  of  the  ditch  in  question 
passed,  and  appellant  Duglay  was  the  owner  of  about  seven 
acres  of  land  lying  outside  of  the  town  limits,  through  which 
the  open  portion  of  the  main  line  of  the  ditch  extended.  The 
lands  owned  by  each  of  the  appellants  were  assessed  in  small 
amounts  for  the  cost  of  constructing  this  ditch,  and  the 
town  of  Chxirubusco,  in  its  corporate  capacity,  was  assessed 
over  $1,300  ^f  such  cost  on  account  of  benefits  to  its  streets 
and  alleys.  Prior  to  the  construction  of  this  ditch,  the  town 
had  constructed  tile  drains,  for  the  purpose  of  draining  the 
surface-water  from  its  streets  and  alleys,  and  after  this  time 
numerous  other  drains  were  made  for  a  like  purpose,  and 
connected  with  the  tile  in  the  Tope  ditch.  In  the  year  1907 
the  town  constructed  a  sewer  extending  along  Main  street, 
called  the  South  Main  street  sewer,  which  connected  with  a 
branch  of  the  Tope  ditch,  and  was  used  to  some  extent  for 
carrying  sanitary  sewage.  The  court  also  finds  that  before 
the  construction  of  the  Main  street  sewer,  the  open  portion 
of  the  Tope  ditch  became  obstructed  just  below  the  terminus 
of  the  tile,  and  it  so  remained  until  August  1, 1909,  at  which 
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time  the  obstruction  was  removed.  During  the  time  said 
ditch  was  so  obstructed,  the  water  was  forced  out  Of  fhe 
tile  drains  in  times  of  heavy  rains,  and  overflowed  the  lands 
of  Oeiger  and  Smith,  but  since  the  removal  of  such  obfltruc- 
tion  no  such  overflow  had  occurred,  although  there  had  been 
heavy  rainfalls  since  such  removal.  In  times  of  heavy  nAns 
the  water  in  the  Tope  ditch  overflowed  the  channel,  and 
spread  out  over  said  Duglay  's  land,  and  after  the  subsidence 
of  such  overflow  a  deposit,  caused  to  some  extent  by  the 
sanitary  sewage,  was  left  on  the  land  so  submerged,  which 
deposit  produced  a  strong  and  disagreeable  odor  for  two  or 
three  days.  East  of  the  town  and  near  the  Tope  ditch  there 
is  maintained  a  dumping  ground,  on  which  there  is  at  all 
times  a  large  quantity  of  decaying  matter;  and  the  water 
which  flows  off  of  said  dumping  ground  in  time  of  heavy 
rains  runs  down  into  the  Tope  ditch,  and  contributes  in  a 
material  degree  to  such  impurity  as  exists  in  the  water 
which  flows  therein.  Also  the  dirt  and  manure  washed  off 
the  streets  of  the  town,  together  with  the  filth  from  a  barn- 
yard on  said  Duglay 's  farm,  are  carried  by  surface-water 
down  into  said  ditch,  and  contribute  to  the  existing  impuri- 
ties of  the  water  in  such  ditch.  There  is  now,  and  for  some 
time  has  been  at  all  ordinary  times,  a  constant  flow  of  water 
one  or  two  inches  deep  through  the  Tope  ditch  from  its 
commencement  to  its  terminus,  which  flow  arises  from  the 
fact  that  such  ditch  and  channel  receives  and  carries  off  the 
overflow  of  water  from  the  water-works  plant  in  said  town. 
Such  flow  is  sufScient  so  to  dilute  the  filth  and  dirt  that  have 
come  down  said  ditch  as  to  prevent  it  from  producing  offen- 
sive or  unhealthy  conditions  along  its  course.  In  the  year 
in  which  this  action  was  commenced,  the  board  of  trustees 
of  said  town,  acting  under  the  statutes  authorizing  the  con- 
struction of  sewers  by  incorporated  towns,  adopted  resolu- 
tions providing  for  the  construction  of  a  storm  and  sanitary 
sewer  along  West  Whitley  street,  to  connect  with  one  of  the 
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branches  of  the  Tope  ditch,  and  let  the  contract  for  the 
construction  of  the  same.  The  sewer  was  to  be  constructed 
with  a  twelve-  and  fifteen-inch  sewer  tile  and  was  to  be 
used  for  surface  drainage,  and  as  an  outlet  for  the  sewage 
from  eight  or  ten  water-closets  located  in  a  school  building 
attended  by  about  two  hundred  pupils.  It  was  also  the  pur- 
pose of  the  town  to  allow  such  of  the  citizens  living  along 
Whitley  street,  as  desired  to 'do  so,  to  use  said  sewer  for 
sanitary  purposes.  There  is  in  force  a  duly-enacted  ordi- 
nance of  the  town,  authorizing  the  marshal  thereof  to 
grant  to  such  of  the  citizens  of  said  town  as  may  desire  the 
same,  permits  to  tap  the  sewers  of  said  town  for  the  purpose 
of  sanitary  sewage.  The  court  also  finds  **that  the  evidence 
fails  to  show,  by  a  fair  prex>onderance  thereof,  that  any 
noisome,  unhealthy  or  offensive  conditions  will,  at  ordinary 
limes,  be  produced  at  any  point  between  said  town  and  said 
Grass  Creek  by  the  additional  sanitary  sewage  which  is 
likely  to  be  carried  into  said  ditch  from  said  town  at  any 
time  in  the  near  future.  That  the  evidence  fails  to  show 
by  a  fair  preponderance  thereof,  that  any  public  or  private 
nuisance  has  to  this  time  been,  or  in  the  near  future  will  be, 
produced  at  any  point  along  said  ditch  and  channel,  either 
upon  said  Duglay  farm  in  Allen  County,  Indiana,  or  else- 
where, by  the  flow  of  sanitary  sewage  from  said  town 
through  said  ditch  and  channel  and  also  fails  to  show  by  a 
fair  preponderance  thereof,  that  any  danger  to  the  public 
health,  or  to  the  health  of  said  Duglay  or  his  family,  or  the 
other  plaintiffs,  or  any  other  person,  has  been  or  in  the  near 
future  will  be,  produced  or  created  by  the  flow  of  sanitary 
sewage  from  said  town  through  said  ditch  and  channel.  That 
the  evidence  fails  to  show,  by  a  fair  preponderance  thereof, 
that  said  Duglay,  or  his  said  farm,  or  the  other  plaintife, 
or  any  of  their  property,  in  the  past  have  been,  or  in  the 
near  future  will  be,  injured  or  damaged  by  any  of  the  acts, 
done  or  in  the  future  to  be  done,  of  the  defendants  or  either 
Vol.  50—44 


690  APPELLATE  COURT  OP  INDIANA, 

Geiger  v.  Town  of  Chnrabiuco— W  Ind.  App.  685. 

of  them,  and  that  the  evidence  failB  to  show,  by  a  fair  pre- 
ponderance thereof,  that  the  value  of  said  Duglay's  said 
farm,  or  any  other  property  of  his,  or  the  value  of  any  prop- 
erty of  said  Ckiger  and  Smith,  or  either  of  them,  has  been, 
or  will  be,  reduced  by  any  such  act." 

As  its  conclusions  of  law  the  coiirt  found  that  appellants 
take  nothing  by  their  suit,  and  that  the  appellees  recover 
their  costs. 

The  action  of  the  trial  court  in  overruling  appellants' 
motion  for  a  venire  de  novo  is  the  first  error  relied  on  for 
reversaL 

A  venire  de  novo  should  not  be  granted  unless  the  finding 

is  so  defective  or  uncertain  on  its  face  that  it  is  incapable 

of  supporting  any  conclusion  of  law,  or  of  forming 

2.  the  basis  of  any  judgment  on  the  issues  involved. 
Trustees,  etc.,  v.  Shoemaker^s  Estate  (1898),  20  Ind. 

App.  319,  50  N.  E.  594;  Bartley  v.  PhiUips  (1888),  114  Ind. 
189, 16  N.  E.  508;  Waterbury  v.  Miller  (1895),  13  Ind.  App. 
197,  41  N.  E.  383;  Graham  v.  State,  ex  rel  (1879),  66  Ind. 
386. 

The  finding  in  this  case  is  not  a  model,  but  it  is  not 
1.    so  indefinite  or  uncertain  as  to  be  incapable  of  sup- 
porting any  judgment.    There  was  no  error  in  over- 
ruling this  motion. 

Appellants  moved  the  court  for  judgment  in  their  favor 

on  the  special  findings,  which  motion  was  overruled,  and 

this  ruling  is  assigned  as  error.     It  is  claimed  on 

3.  behalf  of  appellants  that  the  special  finding  states 
facts  showing  that  the  town  of  Churubusco  had  no 

right  to  drain  the  sewage  from  the  water-closets  in  its  school 
building  into  the  sewer,  and  had  no  right  to  permit  the  occu- 
pants of  private  lots  iu  the  town  to  make  connections  with 
such  sewer  for  sanitary  sewage.  It  appears  from  the  facts 
specially  found  that  the  Tope  ditch,  with  which  the  sewer 
in  question  was  to  be  connected,  had  been  constructed  under 
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the  drainage  laws  of  the  State,  from  assessments  on  the  prop- 
erty benefited.  The  town  was  assessed  as  a  municipality, 
and  by  virtue  of  such  assessment  had  the  right  to  drain 
the  surface-water  from  its  streets  and  alleys  and  public 
grounds  into  and  through  such  ditch,  but  it  did  not  have  the 
right  by  virtue  of  such  assessment  to  use  said  ditch  as  an 
outlet  for  sanitary  sewage  from  buildings  located  on  private 
lots  not  assessed.  If  such  use  has  the  effect  of  impairing  the 
usefulness  of  the  ditch,  for  the  purposes  for  which 

4.  it  was  constructed,  or  if  it  materially  injures  or  dam- 
ages the  property  of  others  assessed  for  the  construc- 
tion of  such  ditch,  or  if  it  injuriously  affects  the  health  of 
the  owners  or  occupants  of  lands  so  assessed,  or  essentially 
interferes  with  their  comfortable  enjoyment  of  such  lands, 
or  if  the  contemplated  use  for  such  purpose  will  have  such 
effect,  then  the  use  of  said  ditch  as  an  outlet  for  sanitary 
sewage  may  be  properly  enjoined.  The  court  will  not  inter- 
fere by  injunction  to  restrain  every  act  which  is  wrongful 
or  unlawful.  Before  this  remedy  can  be  invoked  success- 
fully, it  must  appear  that  the  person  seeking  said  remedy 
is  about  to  suffer  some  substantial  injury,  for  which  there  is 
no  adequate  remedy  at  law. 

The  special  finding  of  facts  fails  to  show  that  plaintifib 
or  any  one  of  them  has  suffered,  or  is  about  to  suffer  any 
such  serious  loss  or  inconvenience  as  would  justify  the  court 
in  granting  an  injunction.  The  burden  of  proof  as  to  such 
facts  rested  on  the  plaintiffs,  and  a  failure  to  find  them  is  a 
finding  against  the  plaintiffs  as  to  such  facts.  Spraker  v. 
Armstrong  (1881),  79  Ind.  577;  Vannoy  v.  Duprez  (1880), 
72  Ind.  26.  The  facts  specially  found  by  the  court  are  not 
suflSicient  to  warrant  a  judgment  in  favor  of  appellants,  and 
the  court  committed  no  error  in  overruling  this  motion. 

By  the  motion  for  a  new  trial,  the  sufficiency  of  the  evi- 
dence to  sustain  the  finding  is  called  in  question.  We  have 
examined  the  evidence  in  the  case,  and  especially  that  part  in 
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reference  to  the  loss  and  injury  ivhieh  has  resulted  or 
5.    is  likely  to  result  to  appellants  on  account  of  the  use, 
and  contemplated  use,   of  the  ditch   as  an  outlet 
for  sanitary  sewage.    There  is  some  conflict  in  the  evidence 
on  this  question,  but  the  trial  court  considered  and  weighed 
this  evidence,  and  found  against  appellants  on  this  question, 
and  there  is  evidence  to  sustain  the  finding.    We  cannot  re- 
verse the  judgment  on  the  evidence. 
Judgment  affirmed* 
Adams,  J.,  not  participating. 

Note.— Reported  In  08  N.  B.  T7.  See,  also,  under  (1)  38  Cyc. 
1990;  (3)  22  Cyc  769;  (4)  8  Cyc.  360.  As  to  injunction  and  abate- 
ment in  a  case  based  on  what  must  prove  a  nuisance,  see  118  Am. 
St  878. 


Butcher  v.  Greene. 

[No.  7,647.    Filed  June  18,  1912.1 

1.  Minks  awd  Minerals. — €Hu  and  Oil  Lease. — Construction.— 
Forfeiture, — ^The  provision  of  a  gas  and  oil  lease  that.  Id  the 
event  no  well  is  completed  by  a  specified  date,  the  grant  shall  be 
null  and  void  unless  a  monthly  rental  shall  be  paid  for  each 
month  thereafter  that  such  completion  is  delayed,  is  not  a  cove- 
nant entitling  the  lessor  to  recover  the  rent  if  no  well  is  com- 
pleted, but  is  a  condition,  which  works  a  forfeiture  of  the  lease 
in  the  event  of  lessee's  failure  to  either  complete  a  well  or  pay 
the  rent.    pp.  693, 695. 

2.  Mines  and  Minerals. — Oas  and  Oil  Lease. — Action. — Complaint. 
— General  and  Specific  Allegations. — In  an  action  to  recover  r^it 
alleged  to  be  due  under  a  gas  and  oil  lease,  a  general  allegation 
of  the  complaint  that  defendant  took  possession  under  the  lease 
is  controlled  by  specific  allegations  showing  that  although  the 
contract  was  executed  for  the  purpose  of  exploring  for  oil  and 
gas  and  of  erecting  and  maintaining  buildings  and  structures  for 
such  purposes,  defendant  had  failed  to  drill  any  well  or  wells, 
and  from  which  it  appeared  that  he  had  neither  erected  any 
structures  or  buildings  nor  moved  any  drilling  machinery  or 
implements  onto  the  premises,    p.  694. 

Prom  Adams  Circuit  Court ;  James  T.  Merryman,  Judge. 
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Action  by  Samuel  A.  M.  Butcher  against  Hamer  J. 
Greene.  From  a  judgment  for  defendant,  the  plaintiff  ap- 
peals.   Affirmed. 

8.  A.  M,  Butcher  and  Clark  J.  Lutz,  for  appellant. 
Peterson  (&  Moran,  for  appellee. 

Adams,  P.  J. — This  appeal  involves  the  construction  of  a 

written  agreement,  and  the  question  for  determination  is 

whether  the  contract  sued  on  is  a  lease  or  an  option. 

1.     The  contract,  omitting  the  immaterial  parts,  is  as 

follows : 

"This  indenture,  made  this  26th  day  of  May,  1903, 
by  and  between  S.  A.  M.  Butcher  of  Adams  County,  in 
the  State  of  Indiana,  party  of  the  first  part,  and  Hamer 
J.  Greene,  party  of  the  second  part,  witnesseth :  That 
in  consideration  of  the  sum  of  Ten  Dollars  in  cash,  law- 
ful money  of  the  United  StateSj^this  day  in  hand  paid 
by  the  said  party  of  the  second  part  to  the  said  party  of 
the  first  part,  the  receipt  whereof  is  hereby  acknowl- 
edged, the  said  S.  A.  M.  Butcher,  party  of  the  first  part, 
hereby  grants  unto  said  party  of  the  second  part  all  the 
oil  and  gas  in  and  under  the  following  described  prem- 
ises, together  with  the  right  to  enter  thereon  at  all  times 
for  the  purpose  of  operating  and  drilling  for  oil  and 
gas,  and  to  erect  and  maintain  all  buildings  and  struc- 
tures, and  lay  all  pipes  necessary  for  the  production 
and  transportation  of  all  oil  or  gas  taken  from  said 
premises ;  excepting  and  reserving,  however,  to  the  first 
party  the  one  sixth  part  of  all  oil  produced  and  saved 
from  said  premises,  to  be  delivered  in  the  pipe  lines  to 
which  said  second  party  may  connect  his  wells,  viz :  All 
that  certain  tract  of  land  *  *  *  containing  sixteen 
acres,  more  or  less.  To  have  and  to  hold  the  al)0ve 
premises  for  and  during  the  term  of  five  years  from  this 
date,  and  as  much  longer  as  oil  or  gas  is  found  or  pro- 
duced thereon,  or  a  rental  paid  according  to  the  terms 
of  this  lease  on  the  following  conditions :  •  •  •  In 
case  no  well  is  completed  by  August  1st,  1903  from  this 
date,  this  grant  shall  become  null  and  void,  unless  sec- 
ond party  shall  pay  to  said  first  party  a  rental  at  the 
rate  of  five  dollars  for  each  month,  thereafter  such  com- 
pletion is  delayed,  for  the  term  of  years  above  men- 
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tioned,  to  be  paid  at  the  end  of  each  month.  Second 
party  agrees  to  drill  one  additional  well  after  the  com- 
pletion of  the  first  at  intervals  of  six  months,  one  well 
to  be  completed  in  six  months  after  the  time  of  the 
completion  of  the  first,  or  forfeit  the  lease,  as  to  the 
undrilled  portion.  Each  well  to  hold  eight  acres,  or  to 
pay  the  rental  as  above  stated,  at  the  option  of  the  first 
party.  It  is  further  hereby  expressly  agreed  between 
all  the  parties  hereto  that  said  party  of  the  second  part 
shall  have  the  right  to  hold  said  lease  for  the  term  above 
mentioned,  if  said  rental  is  promptly  paid  when  due; 
and  the  said  sum  of  Ten  Dollars  this  day  received  by  the 
said  fiirst  party  from  the  said  party  of  the  second  part» 
is  the  consideration  for  the  right  of  the  party  of  the 
second  part  to  pay  said  rental  and  hold  said  lease  dur* 
ing  said  term  or  until  said  wells  as  above  provided  are 
completed.'' 

It  is  averred  in  the  complaint  that  the  defendant,  on  May 

26, 1903,  took  possession  of  said  real  estate  by  virtue  of  and 

under  said  lease,  and  has  ever  since  had,  and  now 

2.  has  the  jKNSsession  of  the  same ;  that  defendant  wholly 
failed  to  drill  a  well  on  the  real  estate  described  prior 
to  August  1,  1903,  and  has  ever  since  failed  to  driU  any 
well  or  wells  on  the  premises,  all  without  fault  of  plaintiff; 
that  on  October  — ,  1903,  appellee  paid  appellant  the  instal- 
ments of  rent  for  the  months  of  August  and  September  of 
said  year  in  the  sum  of  $10,  and  that  no  other  rent  has 
been  paid  by  virtue  of  said  lease,  or  under  the  same,  al- 
though demand  has  been  made  from  time  to  time,  and  pay- 
ment refused;  that  by  reason  of  the  failure  of  appellee  to 
drill  wells  at  the  time  agreed  on,  and  by  reason  of  the  fail- 
ure to  pay  rental  as  provided,  there  is  due  plaintiff  the  sum 
of  $400,  for  which  he  prays  judgment 

Appellee  demurred  to  the  complaint  for  want  of  sufScient 
facts,  which  demurrer  was  sustained  by  the  court,  and  ap- 
pellant electing  to  abide  by  his  complaint  and  exception  to 
the  ruling  of  the  court  in  sustaining  the  demurrer  thereto, 
final  judgment  was  rendered  against  appellant  that  he  take 
nothing  by  his  complaint,  and  that  appellee  recover  his  costs. 
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While  it  is  averred  that  appellee  took  possession  of  the 
real  estate  by  virtue  of  the  lease,  and  is  still  in  possession 
of  the  same,  it  affirmatively  appears  that  the  contract  was 
executed  for  the  purpose  of  exploring  for  oil  and  gas,  and 
of  erecting  and  maintaining  buildings  and  structures,  with 
the  right  to  enter  at  all  times  for  such  purposes.  It  is  not 
shown  that  the  contract  was  recorded,  and  there  is  no  aver- 
ment that  appellee  ever  erected  any  structures  or  buildings, 
or  ever  moved  any  machinery  or  implements  used  for  drill- 
ing for  oil  and  gas,  on  said  premises,  but  it  is  averred  that 
appeUee  wholly  failed  to  drill  any  well  or  wells,  and  that  he 
availed  himself  of  the  option  provided  for  in  the  event  of 
failure  to  drill,  by  paying  the  rental  stipulated  for  the 
months  of  August  and  September,  1903.  These  specific 
averments  must  be  held  to  control  the  general  averment  of 
possession. 

It  will  be  noted  that  the  instrument  sued  on  imposes  no 

obligation  on  appellee  to  complete  a  well  prior  to  August  1, 

1903,  and  there  is  no  covenant  on  the  part  of  appellee 

1.  to  pay  rent.  The  agreement  simply  provided  that 
appellee  was  either  to  construct  the  wells  or  to  pay 
rental,  and  failure  to  do  either  would  work  a  forfeiture. 

A  similar  contract  was  construed  in  Olasgow  v.  Chartiers 
Oil  Co.  (1892),  152  Pa.  St.  48,  25  Atl.  232,  wherein  the  con- 
tract  was  denominated  a  lease,  but  which  the  court  held  to 
be  a  demise  of  the  oil  and  gas  under  the  grantor's  land,  and 
the  right  to  go  on  the  land  and  operate  for  the  purpose  of 
exploring  for  oil  and  gas.  In  that  case,  the  lease  was  grant- 
ed for  five  years,  and  as  much  longer  as  oil  and  gas  should 
be  found  in  paying  quantities.  The  grant  was  on  a  con- 
sideration of  $100  and  a  royalty  of  one-eighth  part  of  the 
oil  produced.  It  was  provided  that  the  lease  should  become 
null  and  void,  unless  a  well  should.be  completed  within  one 
month  from  the  date  thereof,  unless  the  lessee  should  pay 
$100  monthly  in  advance  for  each  additional  month.    The 
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court  held  that  there  was  no  express  covenant  by  the  leasee, 
and  the  penalty  for  inaction  was  fixed  in  the  loss  of  his 
rights  under  the  agreement;  that  forfeiture  might  be  pre- 
vented by  paying  the  rental  stipulated,  and  the  right  of  for- 
feiture postponed  one  month,  and  this  might  be  continued 
until  the  end  of  five  years;  but  if  the  lessee  put  down  no 
well  and  paid  no  rental  in  lieu  thereof,  the  lessor  might 
assert  a  forfeiture  at  the  end  of  the  first  month.  Payment 
was  the  means  provided  in  the  contract  whereby  the  exer- 
cise of  the  right  of  the  lessor  to  assert  a  forfeiture  could  be 
postponed.  If  the  lessee  did  not  wish  to  postpone  the  exer- 
cise of  such  right,  he  had  only  to  refrain  from  making 
payment  See,  also,  Ohio  Oil  Co.  v.  Detamore  (1905),  165 
Ind.  243,  23  N.  E.  906. 

Improvident  and  unfair  as  this  contract  may  appear,  no 
fraud  is  alleged  or  relied  on,  and  the  question  presented  to 
us  is  one  of  construction  only.  We  think  the  words  used 
import  a  condition  and  not  a  covenant. 

Substantially  the  same  contract  was  construed  in  the  case 
of  Brooks  V.  Kunkle  (1900),  24  Ind.  App.  624,  57  N.  E.  260, 
wherein  this  court  said:  ** There  was  no  absolute  require- 
ment that  the  party  of  the  second  part  should  pay  any  rent, 
but  the  grant  was  to  be  void  unless  rent  were  paid.  The 
instnunent  is  susceptible  of  being  construed  as  an  expres- 
sion of  a  rational  and  lawful  agreement.  We  must  construe 
it  as  expressed,  attributing  to  the  language  its  ordinary 
meaning ;  and  we  cannot  construct  a  different  contract  by  in- 
jecting additional  words  not  implied  in  the  terms  employed 
by  the  parties,  or  by  substituting  meanings  merely  con- 
jectured by  us  to  be  more  reasonable  than  those  expressed." 

A  reversal  of  the  judgment  in  this  case  would  require  the 
overruling  of  Brooks  v.  ,Kunkle,  supra,  and  this  we  are  un- 
willing to  do.  The  case  last  cited  has  been  followed  and  ap- 
proved in  United  States  v.  Comet  OU,  etc.,  Co.  (1911),  187 
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Fed.  674,  683,  and  we  think  it  is  a  correct  expression  of  the 
law  as  applied  to  the  facts  stated  in  the  complaint  before  us. 
The  judgment  is  affirmed. 

Note.— Reporte<l  in  98  N.  E.  876.  See,  also,  under  (1)  27  C?yc. 
735 ;  (2)  31  Cyc.  85.  As  to  a  lease  on  condition,  or  the  enjoyment 
of  which  depends  on  a  contingency,  see  42  Am.  Dec.  131.  As  to 
forfeiture  by  tenant  for  breach  of  conditions,  see  20  Am.  St.  911. 
As  to  covenants  in  mining  leases  for  the  diligent  prosecution  of  the 
work,  see  2  Ann.  Cas.  446 ;  20  Ann.  Cas.  1105. 


Atlas  Engine  Works  et  al.  v.  Minnehaha 

National  Bank, 

[No.  7,620.    Filed  April  18,  1912.] 

From  Superior  Court  of  Marlon  County  (79,188) ;  Pliny  W,  Bar- 
tholomew,  Judge. 

Action  by  the  Minnehaha  National  Bank  against  the  Atlas  Engine 
"^'orks  and  another.  From  a  Judgment  for  plaintifT,  the  defendants 
pppeal.    Afflrmed. 

William  J.  Henley,  Frederick  E.  Matson  and  Edtvard  E,  Gates, 
for  appellants. 

Oavin,  Qavin  d  Davis,  for  appellee. 

Myebs,  J. — In  all  legal  respects  this  case  is  the  same  as  the  case 
of  Atlas  Engine  Works  v.  First  \at.  Bank,  etc.  (1912),  ante,  549. 
97  N.  E.  952.  On  the  authority  of  that  case  the  judgment  In  this 
case  is  affirmed. 


Baltimore  and  Ohio  Southwestern  Railroad 

Company  v.  Malott  et  al. 

[No.  7,661.    Filed  May  8,  1912.] 

From  Lawrence  Circuit  Court;  WiUiam  E,  Clark,  Special  Judge. 

Action  by  Claude  G.  Malott  and  another  against  the  Baltimore 
and  Ohio  Southwestern  Railroad  Company.  From  a  Judgment  for 
plaintiffs,  the  defendant  appeals.    Affirmed. 

ir.  R.  Gardiner,  C.  K.  Tharp,  C.  G.  Gardiner  and  Edward  Barton, 
for  appellant 

Brooks  d  Brooks,  John  If.  Edwards,  Bargcr  d  Ilicks  and  Otto 
Oresham,  for  appellees. 
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Ibach,  p.  J.— This  was  an  action  to  recover  damases  from  app^* 
lant  for  the  destruction  by  fire  of  a  stock  of  mercantile  goods  owned 
by  appellees  Claude  G.  and  Noble  Malott.  'Hie  theory  of  the  ccmd- 
plaint  was  that  the  negligence  of  appellant  permitted  large  sparks, 
cinders  and  coals  to  be  emitted  trom  its  engine,  and  set  fire  to  a 
pork  houKo  in  Tunnelton,  Indiana,  from  which  it  spread  to  the 
Knights  of  Pythias  building,  in  which  api>ellees'  general  store  was 
h>cated.  A  danmge  suit  for  the  destruction  of  the  Knights  of 
Pythias  building  was  considered  by  this  court  in  the  case  of  Balti- 
more, etc.,  R.  Co.  V.  Reed  (1012  ^  ante,  220,  98  X.  E.  141. 

It  is  argued  that  the  evidence  is  insufficient  to  sustain  the  ver- 
dict, and  that  the  court  erred  in  giving  and  refusing  to  give  certain 
instructions.  The  propositions  raised  have  been  decided  practically 
against  appellant  in  the  case  of  Baltimore,  etc,,  R.  Co,  v.  Reed, 
supra.  What  was  said  in  the  opinion  in  that  case  concerning  the 
sufficiency  of  the  evidence,  which  was  substantially  the  same  in  the 
two  cases,  decides  that  the  verdict  in  the  present  case  is  sustained 
by  the  evidence.  Somewhat  different  objections  are  presented  to 
some  of  the  instructions,  although  many  of  the  points  raised  in 
argument  on  the  instructions  are  the  same  as  In  the  former  case. 
On  consideration  of  the  instructions  as  a  whole,  we  are  convinced 
that  those  given  state  the  law  of  the  case  fully  and  correctly  and 
that  those  refused  were  rightly  refused. 

On  the  authority  of  Baltimore,  etc.,  R.  Co,  v.  Rced^  supra,  the 
Judgment  is  affirmed. 


Baltimore  and  Ohio  Southwestern  Railroad 
Company  v.  Huddleston,  Surviving 

Partner,  et  al. 

[No.  7,662.    File*  May  15,  1912.] 

FYom  Monroe  Circuit  Court;  John  C.  Roibinson,  Judge. 

Action  by  William  H.  Huddleston,  as  the  surviving  partner  of 
the  partnership  of  Wilcox  &  Huddleston,  and  The  Home  Insurance 
Company  of  New  York  against  the  Baltimore  and  C^io  Southwest- 
ern Railroad  Company.  BYom  a  Judgment  for  plaintiffs,  the  de- 
fendant appeals.    Affirmed. 

.  W.  R.  Gardiner,  C.  K.  Tharp,  C.  G.  Gardiner  and  Edward  Barton, 
for  appellant 
J,  H,  Edwards,  Brooks  da  Brooks,  for  appellees. 

A0AMS,  J. — In  this  case,  the  pleadings,  the  evidence  and  the 
assignment  of  errors  are  the  same,  and  the  instructions  given  and 
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refused  are  substantially  the  same,  as  this  court  considered  In  the 
case  of  Baltimore,  etc,  R,  Co,  v.  Reed  (1912),  wnte,  220,  98  N.  B. 
141. 

On  the  authority  of  that  case,  the  Judgment  in  this  case  is 
affirmed. 


Atlas  Engine  Works  et  al.  v.  First  National 

Bank  of  Seymour. 

[No.  7,557.    Filed  March  14, 1912.    Rehearing  denied  May  31,  1912.] 

BYom  Superior  Court  of  Marlon  County  (77,995)  ;  James  M. 
Leathers,  Judge. 

Action  by  the  First  National  Bank  of  Seymour,  Indiana,  against 
the  Atlas  Engine  Works  and  another.  From  a  Judgment  for  plain- 
tiff, the  defendants  appeal.    Afjlrmed. 

Newman,  Northrup,  Levinson  A  Baker,  Chester  E,  Cleveland  and 
Edmund  B.  Walker,  for  appellants. 
Charles  F.  Remy  and  James  M.  Berryhill,  for  appellee. 

Laiby,  J. — ^This  is  an  appeal  from  a  judgment  of  the  Marlon 
Circuit  Court,  rendered  in  favor  of  appellee  on  a  note  for  $250, 
executed  by  the  Atlas  Engine  Works  and  H.  H.  Hanna.  The  same 
answer  and  cross-complaint  were  filed  in  this  case  as  were  filed  In 
the  case  of  Atlas  Engine  Warks  v.  First  Nat.  Bank,  etc,  (1912), 
ante,  549,  97  N.  E.  952.  Demurrers  were  sustained  to  the  answer 
and  cross-complaint  in  this  case,  and  appellants  refusing  to  plead 
further,  Judgment  was  rendered  In  favor  of  appellee.  The  same 
questions  being  presented  in  this  case  that  were  presented  in  the 
case  above  cited,  the  Judgment  of  the  lower  court  is  affirmed,  and 
the  reasons  for  the  decision  appear  in  the  opinion  rendered  In  that 
cause. 

Judgment  affirmed. 


Atlas  Engine  Works  et  al.  v.  First  National 

Bank,  of  Seymour. 

[Na  7,655.    Filed  April  16,  1912.    Rehearing  denied  May  31,  1912.1 

From  Superior  Court  of  Marlon  County  (79,730) ;  James  M. 
Leathers,  Judge. 

Action  by  the  First  National  Bank  of  Seymour,  Indiana,  against 
the  Atlas  Engine  Works  and  another.  From  a  Judgment  for  plain- 
tiff, the  defendants  appeal.    Affirmed. 
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\nrman,  \orthrup,  LeHnson  d  Baker,  Chester  E.  Cleveland  and 
Edmund  B.  Walker,  for  appellanta 

Charles  F.  Rcmy  and  James  M.  BerryhiU,  for  apt)ellee. 

La  TRY,  J. — Thlfi  action  was  brouj?ht  by  appellee  In  the  Superior 
Court  of  Marlon  (\>unt>'  ai^ainst  sjpi>ellants  to  recover  on  a  promia- 
sory  note  for  $7ri().  executed  by  the  Atlas  Engine  Works  and  II.  H. 
Ilanna.  'V\h*  eoiuplaint  was  in  two  paragrai)hs.  Api>ellants  filed  a 
joint  and  several  answer,  to  which  a  demurrer  was  sustained,  and 
the  Atlas  Engine  Works  filed  a  counterclaim,  to  which  a  demurrer 
was  also  sustained.  Ai)pellants  refused  to  amend  or  plead  further, 
and  Judtnnent  was  rendered  for  appellee,  from  whidi  judgment  this 
appeal  is  taken. 

The  errors  relied  on  for  reversal  call  In  question  the  correctne^^s 
of  the  rullnp<  of  the  trial  court  in  sustaining  the  demurrers»to  these 
pleadlnps,  and  the  same  questions  of  law  are  presented  as  were 
deiided  in  the  case  of  Atlas  Engine  Works  v.  First  Nat.  Bank,  etc. 
(lfH2).  ante,  540,  97  N.  E.  952.  The  pleadings  in  the  case  under 
consideration  are  the  same  as  those  ruled  on  in  the  case  just  cited, 
and  the  reasons  for  affirming  the  judgment  of  the  lower  court  may 
be  found  in  that  opinion. 

Judgment  alhrmed. 
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[NOTB.— The  citation  Jewning*  y.  South  Whitley  ffoop  Co.,  241, 248  0),  indi- 
cates that  the  case  begins  on  pace  241,  the  point  cited  is  on  paee  248,  and  that 
anch  point  is  numbered  2  tn  the  margin.— Bkpobtbb.] 


ABATEMENT — 

Plea  In,  see  Pleading  14,  15. 

Under  the  provisions  of  §283  Burns  1908,  an  appeal,  in  an  action 
for  personal  Injuries,  abates  on  the  death  of  the  plaintiff,  see 
App£Aii  49. 

ABSENCE — 

Presumption  from,  for  five  years,  see  Death  3. 

Of  seven  years  after  disappearance  under  common  law  carries  pre- 
sumption of  death,  see  Death  2. 

ACCORD  AND  SATISFACTION—- 

1.  Burdeh  of  Proof. — ^Where  defendant  pleads  accord  and  satis- 
faction, he  has  the  burden  of  proving  same. 

Jennings  v.  South  Whitley  Hoop  Co,,  241, 248  (2) . 

2.  Establishment — ^Where  an  agreement  is  relied  on  as  an  accord 
and  satisfaction,  the  agreement  and  its  execution  must  be  estab- 
lished as  a  question  of  fact  like  any  other  agreement 

Jetmings  v.  South  Whitley  Hoop  Co.,  241, 250  (7) . 

S.  Establishment. — Authority  of  Attorney. — Where  defendant, 
operating  a  wholesale  business  In  one  city  under  the  name  of  C. 
Company  and  in  another  under  the  name  of  L.  Company,  had 
purchased  supplies  from  plaintiff  with  names  of  the  two  com- 
panies, in  an  action  to  recover  a  balance  due,  evidence  showing 
that  plaintiff  had  placed  in  the  hands  of  an  attorney  an  account 
against  the  C.  Company,  that  the  attorney  had  no  knowledge  of 
the  L.  Company  nor  of  any  transactions  had  between  it  and  the 
plaintiff,  and  that  defendant  gave  to  such  attorney  his  check 
for  the  amount  of  the  claim  against  the  C.  Company,  with  a 
statement  attached  thereto  that  it  was  to  be  accepted  in  full 
payment  of  all  obligations  of  the  plaintiff  against  the  C.  Company 
and  the  L.  Company,  and  that  the  attorney  detached  the  state- 
ment and  cashed  the  check,  was  insufficient  to  establish  an  ac- 
cord and  ^tisfaction  of  the  claim  sued  on  in  the  absence  of  evi- 
dence showing  special  authority  In  the  attorney. 

Jennings  v.  South  Whitley  Hoop  Co.,  241, 248  (3) . 

ACCOUNT— 

1.  Action. — Complaint. — Indefinite  Exhibit. — ^Where  the  statement 
of  an  account,  filed  as  an  exhibit  to  a  complaint,  is  not  clear,  de- 
fendant's remedy  is  by  motion  to  require  the  same  to  be  made 
more  specific.  Wills  v.  Mooney-Mueller  Drug  Co,,  193, 196  (2) . 

2.  Action. — Monthly  Statement  of  Account. — A  monthly  statement 
of  account,  showing  charges,  credits  and  the  balance  due,  is  suf- 
ficient to  constitute  an  account  within  the  meaning  of  §368  Bums 
1906,  §362  R.  S.  1881. 

Wills  v.  Mooney-Mueller  Drug  Co.,  193, 196  (1) . 

(701) 
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AOQI7IE8CENCE — 

In  result,  see  EtMcmns  3b 

ACTION— 

See  Masteb  and  SmrAirr  25-28. 

Prematurely  brought,  see  PLKAonro  17. 

Actum  by  Town  to  Recover  Tase9  Withh^d  by  Township, — Real 
Party  in  Interest, — Riffht  to  Maintain  in  Name  of  State,  es  rel. — 
Tbe  right  to  maintain  an  action  to  recover  taxes  alleged  to  be 
wrongfully  withheld  by  a  township  from  a  newly  incorporated 
town  within  the  township,  in  the  absence  of  any  statute  author- 
izing the  bringing  of  sudi  action  in  the  name  of  the  ''State,  ex 
rel.",  is  controlled  by  H251,  252  Bums  1908.  {§251,  252  R.  S. 
1881,  requiring  every  action  to  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  therein  otherwise  provided,  so 
that  where  such  acti<m  was  brought  in  the  name  of  the  State,  ex 
rel^  a  demurrer  to  the  complaint  tor  want  of  facts  was  properly 
sustained.      State,  ex  rel,,  v.  Liberty  Tp,,  etc,  208, 211  (2 ) ,  213  (2) . 

ADMINISTRATORS— 

Appointment  of,  see  Execvtoub  aud  Admhtistbatobs  2S. 

ADlflSSIONS— 

Where  defendants  are  alleged  to  be  doing  business  as  a  copartner- 
ship and  each  of  the  def^idants  has  filed  an  answer  in  general 
denial,  an  admission  of  either  of  the  alleged  partners  is  compe- 
tent as  against  hlms^f,  see  Pastziisshif  1. 

AOENCT— 

See  HusBAUD  and  Wife  4,  5. 

AGREEMEXT-— 

See  CoMFOsmoNH  with  Cbeditobs. 

AliTBRATION— 

Of  note,  when  sufllclent  to  avoid  contract,  see  Buxs  and  Notes  1,  2. 


Injury  to,  see  Railboads  1-4 ;  Stbbet  Railboads  2,  3. 

ANSWER — 

See  PixADiNG. 
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I.   Dboisiqms  Rbvibwablb,  1-0. 
IL   Pbsbkntatioii   and   Bbsbbya- 

TXOir    IN     LOWKB    GOUBT    OF 

Oboxtkds  ov  Bbvisw, 

(b)  Issues  AMD  QUBSTIOKS  IN 

Lowxb  Coubt,  10, 11. 

(b)  ObJBOTIONS      AMD      MO- 
TIONS.   AND       RUIilNOS 

Thebbok,  11.13. 
(e)  Motions  vobNewTbial, 
14-17. 

III.     RVOOBD  AND  PBOOIXDINGS  NOT 

inRxoobd. 
(b)  Mattbbs  to  be  Shown 

BT  Rboobd.  18^9. 
(b)  Nboxssitt  or  Bill  of 

Ezoeptions,  ao. 


IV.    ASSIGNJaNT  OF  EbBOBS,  th9L 
y.    Bbofs,  82-48. 
VL  Abatbmxnt  OB  Dismissal,  49. 

Vn.  Biynw. 

(a)  PBXsuMPnoNS,  60-57. 

(b)  Disobbtion  of  Ix>wbb 

Coubt.  68. 
(e)  Ybbdiot  and  Findinos,  6^ 
75. 

(d)  Habmlbss  Bbbob,  75-06L 

(e )  Ebbob  Waived,  96, 97. 
VIIL   Detebminatiom  and  Disposi- 
tion OF  Cause, 

(»)  Decision  in  Gbnxbal,  96- 

106. 
(b)  Affibmanox.  107-110. 
( e)  Bbybbsal.  111-U4. 


See  ExEiCXiTOBS  and  Administbatobs  7. 

In  circuit  court,  cause  Is  tried  de  novo^  see  Justice  of  the 
Peace  5. 

Judgment  setting  aside  a  default  will  not  be  reversed  where  there 
is  nothing  disclosed  by  the  record  showing  that  the  substantial 
rights  of.  the  appellant  were  prejudiced  thereby,  see  Judgment  7. 

The  court  od,  acquires  no  Jurisdiction  from  a  Judgment  dismissing 
a  petition  for  recount  of  votes  where  it  appears  from  the  record 
that  the  lower  court  had  no  Jurisdiction  to  grant  the  relief 
prayed,  see  Elections  1;  Watkina  v.  Forkner,  35,  37  (2). 


3. 


I.    Decisions  Revbewable. 

1.  Objections  to  Introduction  of  Evidence. — Only  such  reasons  as 
are  assigned  in  the  trial  court  as  objections  to  the  introduction  of 
evidence  will  be  considered  on  appeal. 

Taylor  v.  Camphell,  515, 519  (1) . 

2.  Moot  Questions. — On  appeal  the  court  will  not  express  an  opin- 
ion on  a  question  suggested  by  counsel,  but  not  presented  for  de- 
cision in  the  case.  LortZY.  Davis,  337, 346  (4). 

Review. — Instructions. — Contradiction. — The  giving  of  an  in- 
struction announcing  two  standards  of  duty  for  the  measurement 
of  defendant's  conduct  in  determining  whether  he  was  negligent, 
is  prejudicial  error.  /2«mp  v.  TFoo<l«,  347,  355  (8). 

Final  Judgment. — Order  Cfranting  New  Trial. — ^An  order  grant- 
ing a  new  trial  under  the  provisions  of  §589  Burns  1908,  §562  R. 
S.  1881,  is  a  final  Judgment  within  the  meaning  of  §671  Bums 
1908,  §632  R.  S.  1881,  from  which  an  appeal  will  lie. 

Jones  V.  Kolman,  158, 160  (3) . 

Pleading. — Complaint. — Answer. — ^It  is  necessary  for  the  ap- 
pellate court  to  determine  the  sufficiency  of  a  complaint  to  with- 
stand a  demurrer  for  want  of  facts  before  the  Judgment  ap- 
pealed from  can  be  set  aside  because  of  an  insufficient  answer. 

Goldsmith  v.  First  National  Bank,  11, 16  (4). 

C.  Motion  for  Directed  Verdict. — Manner  of  Presenting  Question. 
— No  question  is  presented  by  an  independent  assignment  that  the 
court  erred  in  overruling  a  motion  for  directed  verdict  at  the 
close  of  the  evidence,  but  the  alleged  error  should  be  included  in 
the  motion  for  a  new  trial. 

Cleveland,  etc.,  R.  Co.  v.  Federle,  147, 150  (1). 

7.  Reserved  Question  of  Law. — Perfecting  Appeal  Under  (General 
Provisions  of  Practice  Act. — ^The  mere  fact  of  giving  notice  to 
the  court  of  an  intention  to  perfect  an  appeal  presenting  a  re- 
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served  qaestion  of  law  under  {669  Bnrns  1906,  §690  B.  S.  1881, 
does  not  prevent  appellant  frcHU  aft^wards  perfecting  the  appeal 
under  the  general  provisions  of  the  practice  act 

Curry  v.  Plessinger,  166, 176  (9). 

8.  Trial. — Misconduct  of  Jury, — Record. — To  make  objections  to 
the  uiisconduct  of  the  Jury  avaUable,  the  record  must  show  that 
neither  appellant  nor  his  counsel  had  knowledge  of  the  alleged 
misconduct  before  the  Jury  returned  its  verdict ;  or,  in  case  they 
had  such  knowledge,  a  sufficient  excuse  for  their  failure  to  inter- 
I)ose  seasonable  objections  to  such  minconduct  must  be  shown. 

yew  V.  Jackson,  120, 131  (10) . 

9.  Review. — Decision  of  Court. — Insufficient  Ei-idence. — ^In  a  suit 
to  restrain  the  interference  with  rights  under  a  license  to  cut 
timber,  although  the  defendant  acquired  his  interest  in  the  land 
with  full  knowledge  of  the  license  and  the  rights  of  plaintiffs 
thereunder,  the  decision  of  the  court  in  favor  of  plaintiffs  was  not 
supported  by  the  evidence,  where  it  was  not  shown  that  defend- 
ant's grantor,  who  was  the  grantee  of  the  licensor,  had  neither 
actual  nor  constructive  notice  of  the  existence  of  plaintifTs  claim 
to  the  timber.  Young  v.  Waggoner,  202, 206  (4) . 

II.      PBESBNTATION   ANU  BESEBVATIOR   in   LoWEB   CoUBT  of  GB0UND6 

or  Review, 

(A)  Issues  and  Questions  in  Lower  Gouri. 

10.  Instructions. — Failure  to  8ai?e  Exceptions. — ^Where  appellant 
fails  to  save  an  exception  to  an  instructicxi  at  the  time  it  is  given, 
the  giving  of  such  instruction  is  not  a  cause  for  a  new  trial  and 
no  question  can  be  presented  thereon  for  review  on  ai)peal. 

Cronin  v.  Keesling,  200, 2G2  (2). 

n.  Evidence.  —  Limiting  Application.  —  Presenting  Quesiion. — 
Where  evidence  was  properly  admitted  for  one  purpose  no  ques- 
tion is  presented  as  to  its  competency  for  another  purpose,  where 
appellant  failed  to  tender  an  instruction  limiting  its  application. 

Cleveland,  etc.,  R.  Co.  v.  Fcderle,  147,  ir>7  (13). 

(B)  Objections  and  Motions,  and  Rulings  Thebeon. 

:•/.  Joint  Objection  to  Instructions. — Effect. — ^To  make  a  Joint  ob- 
:.octlon  to  instructions  available,  it  must  appear  that  all  the  In- 
structions named  are  incorrect    Steele  v.  Spaunhurst,  564, 565  (3) . 

?/.  Insufficiency  of  Evidence. — How  Question  Presented. — In  cases 
.triable  by  Jury  the  question  as  to  the  sufficiency  of  the  evidence 
can  be  presented  on  appeal  only  by  assigning  as  one  of  tlie  causes 
for  a  new  trial  that  the  verdict  or  decision  is  not  sustained  by 
sufficient  evidence,  and  then  assigning  as  error  the  action  of  the 
trial  court  in  overruling  the  motion  for  a  new  trial. 

Cal  Hirschrd  Sons,  etc.,  Co.  v.  Peru  Steel,  etc.,  Co.,  59, 71  (7). 

(C)  Motions  fob  New  Tbial. 

14.  Review. — ^When  it  appears  on  appeal  that  the  ends  of  Justice 
will  best  be  served  by  granting  a  new  trial,  the  court  will  grant 
a  new  trial  rather  than  to  render  Judgment  in  favor  of  the  ap- 
pellant Curry  v.  Plessinger,  166, 177  ( 10) . 

15.  Presenting  Question  for  Review. — Interrogatory  Kot  Sustained 
hy  Sufficient  Evidence. — No  question  is  presented  by  a  motion  for 
a  new  trial  on  the  ground  that  a  certain  interrogatory  Is  not  sus- 
tained by  sufficient  evidence. 

American  Surety  Co.  v.  State,  ex  rel.,  475, 492  (19). 
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16.  Presenting  Ground  for  Review  in  Trial  Court, — No  qneetion  Is 
presented  by  a  motion  for  a  new  trial  based  on  §586,  subd.  5, 
Bams  1908,  §559  R.  S.  1881,  alleging  error  in  assessing  tbe 
amount  of  recovery,  but  failing  to  state  in  what  respect  the  Jury 
erred.  Bogga  v.  Toney,  289, 290  (2) . 

17.  Instructions, — Ewceptions  in  Gross. — ^Where  Instructions  are 
excepted  to  in  gross,  or  the  ground  of  the  motion  for  new  trial 
alleging  error  in  giving  or  refusing  instructions  Is  in  gross,  and 
one  of  said  instructions  is  sound,  the  error  so  relied  upon  in  giv- 
ing or  refusing  the  same  will  not  be  available  on  appeal. 

Steele  v.  Michigan  Buggy  Co,,  635, 640  (8) . 

IIL      RSCOBD  AND  PBOCEEOINOB  NOT  IN  RECORD. 

(A)     Matters  to  be  Shown  by  Record. 

18.  Matters  Not  Apparent  of  Record. — Instructions. — Where  an  in- 
struction complained  of  is  not  in  the  record  it  will  not  be  noticed 
on  appeal.  Cronin  v.  Keesling,  260, 201  (1) . 

19.  Instructions, — How  Brought  Into  Record. — Where  instructions 
are  in  writing,  they  should  be  brought  into  the  record  either  by 
filing  with  the  cleric  as  provided  by  statute,  or  by  filing  a  bill  of 
exceptions  containing  the  same,  and  if  they  were  given  orally 
they  should  be  brought  into  the  record  by  a  bill  of  exceptions,  or 
by  having  them  reduced  to  writing,  signed  by  the  judge  and  filed 
with  the  clerk  before  the  close  of  the  term,  as  provided  by  §561 
Bums  1908,  Acts  1907  p.  652.        Cronin\,Keesling,2m^2^2  (Z), 

(B)       NE3CESSITY  OP  BiLL  OF  EXCEPTIONS. 

20.  Depositions. — Motion  to  Strike  Out.^-Record. — Bill  of  Excep- 
tions.— A  motion  to  strike  out  the  answers  to  certain  questions 
in  a  deposition,  not  made  in  the  manner  required  by  §062  Bums 
1908,  Acts  1903  p.  338,  does  not  become  a  part  of  the  record  under 
the  provisions  of  §663  Bums  1908,  Acts  1903  p.  338,  and,  unless 
brought  in  by  a  bill  of  exceptions,  no  question  as  to  the  court's 
ruling  thereon  can  be  presented. 

Vandalia  R.Co.  v.  Baker,  184, 189  (8). 

IV.    Assignment  of  Errors. 

21.  Waiver. — ^An  assignment  of  error  is  waived  by  failing  to  argue 
it  or  to  cite  authorities  In  its  support. 

Smith  V.  Hunt,  592, 594  ( 1 ) . 

22.  Overruling  Motion  for  Continuance. — The  overruling  of  a  mo- 
tion for  a  continuance  is  cause  for  a  new  trial,  but  cannot  bo 
made  an  independent  assignment  of  error,  and  when  so  assigned 

.   no  question  is  presented. 

Cronin  v.  Logansport  Daily  Reporter  Co,,  263  (1) . 

23.  Insufficiency  of  Evidence, — Statute. — ^Under  §698  Bums  1908, 
Acts  1903  p.  338,  a  direct  assignment  of  error  questioning  the 
sufficiency  of  the  evidence  to  sustain  the  verdict  is  unavailing, 
that  section  being  applicable  only  to  leases  not  triable  by  jury. 

Cal  Hirsch  d  Sons,  etc.,  Co.  v.  Peru  Steel,  etc.,  Co.,  59,  71  (6) . 

24.  Dismissal  of  Appeal  from  Justice  of  the  Peace. — ^Error  in  sus- 
taining a  motion  to  dismiss  an  appeal  from  a  justice  of  the  peace 
is  not  an  "error  of  law  occurring  at  the  trial"  and  can  only  be 
presented  on  appeal  by  an  Ind^endeift  assignment  of  error. 

Hughes  v.  Chicago,  etc.,  R.  Co.,  278, 279  ( 1 ) . 

Vol.  50—45 
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25.  Rulings  on  Motion  to  Strike  Out  Ports  of  D€|»o<itlon.^Ral- 
in^  oa  a  motion  to  strike  oat  parts  of  a  deposition  cannot  be 
considered  as  independent  asaif^ents  of  errors  (m  appeal,  bat 
are  proper  groonda  for  new  triaL 

Steele  v.  Michigan  Buggy  Co^  635^  637  (1). 

20.  Failure  to  Carry  Demurrer  to  Answer  Back  to  Complaint. — 
Question  Presented, — ^An  assig^nment  of  error  in  the  failure  of 
the  trial  court  to  carry  back  a  demurrer  to  a  paragraph  of  an- 
swer and  sustain  it  to  the  complaint  presents  the  question  of  the 
sufficiency  of  the  complaint  on  appeal. 

Walker  v.  Bement,  645, 651  (1 ) . 

27.  Ruling  on  Motion.— Motion  Not  in  Writing.— Error  Not  AvaQ- 
able. — Assignments  of  errors  in  overruling  a  motion  for  new  trial, 
based  on  rulingR  of  the  trial  court  on  a  motion  to  strike  out 
parts  of  a  deposition,  are  not  available  on  appeal  where  such 
motion  to  strike  out  was  not  in  writing. 

Steele  v.  Michigan  Buggy  Co.,  635, 638  (3) . 

28.  Reservation  of  Grounds. — Exceptions  in  Gross. — The  rule  in 
regard  to  exertions  In  gross  has  been  somewhat  relaxed  from  its 
former  strictness,  but  not  to  the  extent  of  abrogating  the  rule 
that,  where  there  is  a  Joint  exception  to  several  distinct  acts  or 
conclusions  of  the  court  upon  which  error  may  be  predicated, 
clearly  shown  by  the  record,  an  assignment  of  error  as  to  one  of 
such  acts  presents  no  question  on  appeal. 

Harting  v.  Vandalia  Coal  Co.,  98, 100  (2) . 

28i  Assignment  of  Error  in  Giving  Peremptory  Instructions, — 
Briefs. — Sufficiettcy. — The  rule  requiring  appellant  to  set  out  in 
his  brief  a  condensed  recital  of  the  evidence  In  narrative  form, 
where  the  sufficiency  of  the  evidence  to  sustain  the  verdict  is 
questioned,  does  net  apply  where  he  seeks  a  reversal  on  the 
ground  that  it  was  error  to  direct  the  verdict,  in  which  case  he 
need  only  set  out  enough  of  the  evidence  to  show  that  there  is 
some  evidence  tending  to  prove  every  material  averment  of  his 
pleading.  Betmett  v.  Chicago,  etc.,  R.  Co.,  264, 266  (3) . 

30.  Waiver. — Effect  on  Other  Assignment  Presenting  Same  Ques- 
tion.— Appcllant*s  waiver  of  error  in  the  court's  ruling  on  de- 
murrer to  a  paragraph  of  complaint  proceeding  on  appellant's 
right  to  a  lien  on  a  building  erected  <m  appellee's  premises,  did 
not  operate  as  a  waiver  of  his  right  to  present  the  same  question 
by  assignment  of  error  in  overruling  his  motion  to  modify  the 
Judgment  and  decree  so  as  to  give  him  a  lien  on  the  building  and 
an  order  for  the  sale  thereof  to  satisfy  the  lien. 

Toner  v.  Whyl^retc,  387, 390  (2) . 

31.  Reservation  of  Grounds. — Joint  Exceptions  to  Several  Acts. — 
Error  Assigned  Only  on  One  Act. — Where,  for  the  purpose  of  re- 
considering its  ruling  on  a  demurrer  to  the  complaint,  the  trial 
court  set  aside  the  submission  of  a  cause  to  the  Jury,  reconsid- 
ered its  ruling  on  such  demurrer  and  sustained  the  same,  to  all 
of  which  acts  the  record  shows  a  Joint  exception,  the  setting  aside 
of  the  submission  and  the  further  consideration  of  the  demurrer 
were  but  preliminary  steps  to  the  ruling  on  the  demurrer,  which, 
if  erroneous,  was  the  one  act  harmful  to  the  plaintiff,  so  that  an 
assignment  of  error  based  only  upon  the  ruling  on  the  demurrer 
properly  presented  the  question  of  the  sufficiency  of  the  complaint 
on  appeal.  Hartingv.Vandalia  Coal  Co.,  m,  9&  il),  101  (1). 
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32.  Waiver  of  Error, — Error  assigned,  but  not  urged  in  appellant's 
brief  is  waived.  Tonery.  Whyl>rew,Z87d90  (1). 

33.  Must  Set  Out  Errors  Relied  on. — ^Brrors  assigned  and  argued, 
but  not  set  out  in  appellant's  brief,  are  considered  waived. 

JeffersonviUe  School  Tp.  v.  School  City,  etc.,  178, 181  (1). 

34.  Motion  for  yew  Trial. — Waiver  of  Error, — ^An  assignment  of  er- 
ror in  overruling  a  motion  for  a  new  trial  is  waived,  unless  the 
motion  or  its  substance  is  set  out  in  appellant's  brief. 

Cal Hirsch  d  Sons,  etc.,  Co.  v.  Peru  Steel,  etc.,  Co.,  59, 62  (2). 

35.  Failure  to  Set  Out  Instruction. — Waiver  of  Error. — Error  in 
the  giving  of  an  instruction  is  waived  where  am)ellant  fails  to  set 
out  the  instruction  in  his  brief  or  to  point  out  the  alleged  error. 

Boggs  V.  Toney,  289, 291  (4 ) . 

36.  Attacking  Sufficiency  of  Complaint. — Where  there  is  no  assign- 
ment of  error  which  presents  the  question  of  the  sufficiency  of  a 
complaint,  attacking  its  sufficiency  in  appellant's  brief  is  of  no 
avalL  New  v.  Jackson,  120, 123  ( 1 ) . 

37.  Instructions. — Waiver. — ^Error  predicated  on  the  refusal  of  an 
instruction  is  waived  where  such  instruction  is  not  set  out  in  ap- 
pellant's brief,  and  no  ground  of  error  is  pointed  out  or  sug- 
gested. St.  Clair  v.  Princeton  Coal,  etc.,  Co.,  269, 277  (3). 

3&  Time  for  Filing. — Dismissal. — Where  appellant  procured  an  ex- 
tension of  time  for  filing  briefs  to  March  3,  the  filing  of  such 
briefs  after  March  2  was  not  in  time,  and  authorized  a  dismissal 
of  the  appeal.  Myers  v.  Winona,  etc.,  B.  Co.,  258, 260  (3). 

39.  Presenting  Question  of  Erroneous  Instructions. — Only  such  In- 
structions as  are  pointed  out  as  objectionable  in  the  points  and 
authorities  in  appellant's  brief  will  be  considered  on  appeal. 

New  V.  Jackson,  120, 123  (2). 

40.  Failure  to  Comply  With  Court  Rule.— Waiver  of  Error.— 
Where  appellants*  brief  does  not  set  out  so  much  of  the  record  as 
fully  presents  the  errors  relied  on,  with  reference  to  the  page  and 
line  of  the  transcript,  as  required  by  rule  twenty-two,  such  errors 
are  waived.  Thompson  v.  Thompson,  95, 96  (1) . 

41.  Statement  That  Instruction  is  **FataUy  Erroneous*^. — Ohjectton 
Not  Available. — Where  the  only  ground  of  objection  to  an  in- 
struction stated  by  appellant  in  his  points  and  authorities  is  that 
it  was  "fatally  erroneous,"  the  objection  is  too  indefinite  and  un- 
certain and  therefore  not  available.    New  v.  Jackson,  120, 127  (5). 

42.  Waiver  of  Error. — ^Alleged  error  in  overruling  a  motion  to  re- 
instate a  cause  is  waived  by  failing  to  set  out  the  motion  or  Its 
substance  in  appellant's  brief  and  failing  to  state  any  point  or 
proposition  of  law  thereon  or  to  cite  any  authority  in  support 
thereof.  Cronin  v.  Logansport  Daily  Reporter  Co.,  263  (2) . 

43.  Failure  of  Appellant  to  Comply  With  Rules  of  Court. — Right  of 
Appellee. — Where  the  appellant's  brief  does  not  substantially 
comply  with  the  rules  of  court,  the  appellee  is  not  required  to 
supply  the  Mnlssions  of  appellant^  nor  to  submit  a  brief  on  the 
merits,  but  he  has  a  right  to  assume  that  the  rules  will  be  en- 
forced. Webster  v.  B^fcrft.  56, 57  ( 1 ),  68  ( 1 ) . 

44.  Statement  of  Evidence. — Defective  Statement  Cured  by  AppeU 
leffs  Brief. — Although  a  statement  of  the  evidence  In  ai^)ellant's 
brief  is  an  insufficient  compliance  with  rule  twenty-two  to  present 
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any  question  on  the  evidence  for  reylew,  tlie  questioii  is  presented 
where  such  defective  statement  is  remedied  by  appellee*s  brief. 

Hughe*  v.  State,  ex  rel.,  617, 619  (1). 

45.  Motion  for  New  TriaL — ^Wbere  the  overruling  of  a  motion  f6r 
a  new  trial  is  assigned  as  ernnr,  appellant's  brief  should  contain 
so  much  of  the  record  as  stiows  that  such  a  motion  was  filed,  and 
that  the  same  was  overruled  by  the  court  and  an  exception  saved 
to  such  ruling,  and  should  also  contain  a  copy  of  the  motion,  or 
its  substance,  with  reference  to  the  pages  and  lines  of  the  tran- 
script where  the  entry  may  be  found. 

Thompson  v.  Thompson,  95, 97  (2). 

46.  Statement  of  Evidence. — Failure  to  Comply  icith  Rules  of 
Court. — ^Where  appellant  made  no  effort  to  set  out  the  evidence 
in  his  brief  in  the  manner  required  by  clause  five  of  rule  twenty- 
two  of  the  court,  but  under  the  head  of  **The  Facts"  gave  a  his- 
tory of  the  case  from  its  inception,  made  up  of  the  conclusions 
of  counsel  as  to  what  the  evidence  was,  together  with  comments 
and  argument,  no  question  on  the  evidence  was  thereby  pre- 
sented. *  Wehster  v.  Bligh,  56, 59  (4) . 

47.  Matters  Not  Argued. — Where,  under  the  head  of  "Points  and 
Authorities''  in  appellant's  brief,  the  propositions  of  law  stated 
and  the  authorities  cited  in  support  of  appellant's  contention 
that  the  trial  court  erred  in  sustaining  a  demurrer  to  certain 
paragraphs  of  answer  are  of  little  aid  to  the  court  in  determin- 
ing the  quef^tlon,  and  the  matters  arising  on  such  demurrer  are 
not  argued,  the  court  will  not  pass  on  the  sufficiency  of  such 
paragraphs  of  answer.  Walker  v.  Bcment,  645,  652  ( 5 ) . 

48.  Statement  of  Endcnce. — Sufficiency. — Where  appellant  set  out 
in  his  brief  certain  questions  and  answers  from  the  testimony  of 
two  witnesses,  and  a  statement  of  what  he  deemed  to  be  the  sub- 
stance of  the  testimony  of  other  witnesses,  including  conclusions 
and  argumentative  statements,  and  omitted  the  names  of  many 
witnesses,  there  was  no  such  compliance  with  the  rule,  requiring 
appellant's  brief  to  contain  a  condensed  recital  of  the  evidence  in 
narrative  form,  as  to  raise  any  question  upon  the  sufficiency  of 
the  evidence  to  sustain  the  decision  of  the  court 

Jeffersonville  SchoolTp.  v.  School  City,  etc.,  178, 182  (4). 

VI.    Abatement  ob  Dismissal. 

49.  Action  for  Personal  Injuries. — Death  of  Party. — Abatement. — 
Under  the  provisions  of  §283  Burns  1908,  §282  R.  S.  1881,  the 
appeal,  in  an  action  for  personal  injuries,  abates  on  the  death  of 
the  plaintiff.  Hudson  v.  Indiana  Union  Tractioti  Co.,  292  ( 1 ) . 

VII.    Review. 
(A)     Pbesumptions. 

50.  On  appeal,  the  presumption  is  in  favor  of  the  proceedings  of 
the  trial  court,  and  the  burden  is  on  the  party  alleging  error  to 
affirmatively  iwint  it  out.  March  v.  March,  293, 295  (1). 

51.  Where  it  affirmatively  appears  that  any  error  disclosed  by  the 
record  was  not  harmful  to  appellant,  every  presumption  will  be 
Indulged  in  favor  of  the  Judgment  below. 

St.  Clair  v.  Princeton  Coal,  etc.,  Co.,  269, 278  (5). 

62.  Assignment  of  Error  in  Giving  Peremptory  Instructiotis. — 
Briefs. — ^Where  appellant  seeks  a  reversal  on  the  ground  of  al- 
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leged  error  in  directing  a  verdict,  It  will  be  presumed  that  he  has 
set  forth  in  his  brief  all  of  the  evidence  in  his  favor. 

Bennett  v.  Chicago,  etc,  R,  Co.,  2G4, 267  (4). 

53.  Special  Pindinga  and  Conclusions  of  Law. — Failure  to  Except 
to  Findings. — Where  appellant  excepted  to  conclusions  of  law,  but 
failed  to  question  the  correctness  of  the  findings  of  facts,  it  will 
be  presumed  that  the  facts  found  are  supported  by  the  evidence. 

Barker  v.  McClelland,  296, 301  ( 1 ) . 

54.  Judgment. — Burden  of  Showing  Error. — On  appeal  every  pre- 
sumption is  indulged  in  favor  of  the  correctness  of  the  Judgment 
of  the  trial  court,  and  the  appellant  has  the  burden  of  showing 
error  therein,  which  he  must  do  in  the  manner  prescribed  by  the 
rules  of  the  court  Webster  v.  Bligh,  56, 58  (2) . 

55.  Suffldency  of  Complaint. — Where  appellant  challenges  the  suf- 
ficiency of  the  complaint  for  want  of  facts,  but  fails  to  point  out 
any  omitted  fact  essential  to  a  recovery,  the  complaint  will  be 
presumed  to  contain  facts  sufficient  to  bar  another  action  for  the 
same  cause.  March  v.  March,  203, 295  ( 3 ) . 

06.  Trial. — Misconduct. — Presumptions  as  to  Regularity. — ^Where 
alleged  error  is  presented  relating  to  the  misconduct  of  the  jury, 
and  it  appears  from  the  record  that  such  misconduct  occurred 
after  the  jury  had  retired  to  consider  its  verdict,  and  that  on 
being  advised  of  the  same  the  court  called  the  jury  into  the  court 
room  and  instructed  it  as  to  such  misconduct,  it  will  be  presumed, 
in  the  absence  of  a  showing  to  the  contrary,  that  the  proceedings 
of  the  trial  court  were  regular  and  that  both  parties  to  the  action 
were  present  either  in  person  or  by  some  of  their  attorneys  when 
such  action  was  taken.  Neio  y.  Jackson,  120,  ISO  (d). 

67.  Trial. — General  Verdicts — Interrogatories. — In  an  action  to  re- 
cover money  advanced  on  a  draft  drawn  on  defendant  by  his 
agents  for  the  price  of  a  car  of  fruit  purchased  pursuant  to  a 
telegram  from  defendant  reading  "Buy  car  San  Diego  extra  choice 
lemons,  92wl8,  of  new  crop,'*  the  said  advancement  of  money  hav- 
ing l)een  made  by  plaintiff  on  the  written  guarantee  of  defendant 
to  pay  all  drafts  drawn  on  him  by  his  agents  for  cars  of  fruit 
that  they  are  authorized  to  purchase  for  spot  cash,  evidence  was 
admissible  within  the  issues  to  show  that  the  terms  of  said  pur- 
chase were  indicated  by  letters  and  telegrams  other  than  that  set 
out,  and  for  the  purpose  of  reconciling  a  general  verdict  for  plain- 
tiff with  answers  to  interrogatories  not  showing  the  terms  of  the 
purchase  to  be  for  cash,  it  will  be  presumed  that  such  evidence 
was  introduced.  Goldsmith  v.  First  National  Bank,  11, 17  (6) . 

(B)      DiSCBETION  OF  LOWSB  GOTJBT. 

6fi.  Trial, — Order  of  Proof. — ^The  order  of  the  admission  of  evi- 
dence is  ordinarily  a  matter  within  the  sound  discretion  of  the 
trial  court,  and  will  furnish  no  ground  for  reversal  unless  there 
has  been  a  clear  abuse  of  such  discretion. 

American  Surety  Co.  v.  State,  ew  reL»  475, 488  (9) . 

(0)    Verdict  and  Findings. 

59.  Ferdicf.— Where  there  is  some  evidence  \o  support  the  verdict, 
it  will  not  be  disturbed  on  ap];)eal. 

Vandalia  R.  Co.  v.  Baker,  184, 192  (10) . 

60.  Evidenoe.^^lt  a  finding  of  the  trial  court  is  supported  by  some 
evidence,  although  conflicting,  it  cannot  be  disturbed  on  appeal. 

Oeiger  v.  Toum  of  Churuhusco,  685, 692  (5) . 
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01.  Conclu9ivcn€89. — ^Where  there  Is  Eome  evidence  to  8aiH)ort  the 
fliuliugH  of  the  trial  court,  they  will  not  be  disturbed  on  appeal. 

Jennings  v.  South  Whitley  Hoop  Co^  241, 248  (1). 

(12.  Preponderance  of  Evidence. — ^The  findings  of  the  trial  court 
will  not  be  disturbed  on  appeal  because  of  any  a];^rent  pr^Km- 
derance  of  the  evidence. 

BolUngsworth  y.  HoUingsworih,  137, 140  (3) . 

fJ{.  Answers  to  Interrogatories. — ^Where  there  is  no  Irreconcilable 
c*onilir't  between  the  answers  to  Interrogatories  and  the  general 
verdict,  the  verdict  will  stand. 

Federal  Cement  Tile  Co.  v.  Korff,  608^  616  (11 ) . 

G4.  Incidence. — ^Whore  there  was  some  evidence  to  warrant  a  Jury- 
in  fluding  that  there  was  no  contributory  negligence^  a  verdict 
for  plaintiflf  will  not  be  disturbed. 

Chicago,  etc.,  R.  Co.  v.  Hametick,  425, 447  (20) . 

(m.  Sufflcivncy  of  Evidence. — ^A  cause  will  not  l)e  reversed  for  In- 
KufTlclenoy  of  the  evidence  to  sustain  the  verdict,  where  there  was 
some  evidence  to  warrant  the  finding  of  the  jury. 

American  Surety  Co.  v.  State,  ex  rel,  475, 492  (20) . 

(M>.  ^/fecial  Findings. — Evidentiary  Facts. — Evidentiary  facts  In 
special  findings  furnish  no  grounds  upon  which  the  court  can 
])riHlicate  its  conclusions  of  law,  and  will  be  disregarded  on  ap- 
peal. Barrett  v.  Sipp,  304, 314  ( 11) . 

(57.  Snfflciency  of  the  Evidence. — The  court  will  not  wel^  the 
evidence  on  appeal,  and  where  there  is  evidence  tending  to  prove 
all  the  facts  e«<sential  to  a  recovery,  the  verdict  will  not  be  dis- 
turl)ed  for  Insufficiency  of  the  evidence. 

Chicago,  etc.,  R.  Co.  v.  Hamerich^  425»  440  (10)  - 

08.  Sufficiency  of  Evidence. — ^Where  there  was  evidence  support- 
in  (?  the  verdict  on  all  questions  material  and  necessary  to  a  re- 
covery by  appellee,  the  verdict  will  not  be  disturbed  on  the  ques- 
tion of  the  sufficiency  of  the  evidence. 

JVeu?  V.  Jackson^  120, 132  (12) . 

(►9.  Answers  to  Interrogatories. — ^Where  the  verdict  and  the  an- 
swers to  the  interrogatories  were  not  without  some  evidence  for 
their  support,  a  cause  will  not  be  reversed  on  the  grounds  that 
the  verdict  is  not  sustained  by  sufficient  evidence  and  that  it  is 
contrary  to  law.    St.  Clair  v.  Princeton  Coal,  etc.,  Co.,  260, 277  (4) . 

70.  Rulinns  on  Demurrers. — Finding  and  Judgment  yot  Affected. — 
Alleged  error  in  overruling  the  demurrer  to  a  paragraph  of  reply 
will  be  disregarded  where  the  finding  and  Judgment  is  not  de- 
pendent upon  any  issue  tendered  by  the  reply  or  the  answer  to 
which  it  was  addressed.  Jfarcfe  v.  If arc/i,  203, 295  (4). 

71.  Evidence, — In  order  that  a  verdict  may  be  upheld,  it  must  ap- 
pear that  every  material  allegation  of  the  complaint,  put  in  is- 
sue by  the  pleadings,  is  supported  by  the  evidence  In  the  record, 
unless  the  fact  so  in  issue  is  one  of  which  the  trial  court  could 
talce  Judicial  notice.  Fenryy.  ^ps^ein,  660, 664  (1). 

72.  Overruling  Demurrer  to  Bad  Paragraph  of  Complaint.— VHiere 
there  was  some  evidence  to  support  the  theory  of  a  bad  para- 
graph of  complaint,  so  that  it  does  not  clearly  appear  that  the 
venllct  rests  upon  a  paragraph  that  was  sufficient,  the  overruling 
of  a  demurrer  to  such  bad  paragraph  is  reversible  error. 

Chicago,  etc.,  R.  Co.  v.  Chaney,  106, 113  (7). 
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73.  Answers  to  Interrogatories, — ^A  general  verdict  finds  every  is- 
suable fact  in  favor  of  the  prevailing  party,  and  on  appeal  the 
court  cannot,  in  passing  on  a  motion  for  judgment  on  the  an> 
swers  to  interrogatories,  consider  the  evidence,  but  must  look 
solely  to  the  general  verdict,  the  interrogatories  and  answers,  and 
to  the  facts  provable  under  the  issues. 

Chicago,  etc.,  R,  Co,  v.  Hamerick,  425, 439  (7). 

74.  Sufficiency  of  Evidence  Must  be  Determined  from  Record, — 
Where  error  Is  assigned  in  overruling  a  motion  for  a  new  trial 
on  the  insuffloiencj'  of  the  evidence  to  sustain  a  verdict,  the  ques- 
tion whether  there  was  evidence  to  warrant  the  jury's  finding 
must  be  determined  from  the  record  alone,  and  the  question  of 
what  evidence  was  admissible  under  the  issues  cannot  be  con- 
sidered. Ch  icago,  etc,  R,  Co.  v.  II a  merick,  425, 444  ( 1 H ) . 

75.  Sufficiency  of  Evidence. — In  passing  on  error  assicrned  in  over- 
ruling a  motion  for  a  new  trial  on  the  ground  of  insufficient  evi- 
dence to  sustain  a  verdict  for  plaintiff,  in  an  action  against  a 
railroad  company  for  the  death  of  an  engineer  in  a  collision, 
where  the  evidence  showed  that  the  decedent  violated  the  printed 
rules  of  the  company  In  obeying  a  signal  to  proceed  down  the 
main  track,  instead  of  complying  with  a  previous  order  to  take 
the  siding,  the  court,  under  the  issue  tendered  by  a  complaint 
alleging  that  it  was  the  duty  of  the  decedent  to  obey  such  signal, 
must  ascertain  whether  there  was  some  evidence  from  which  the 
Jury  may  rightfully  have  found  the  existence  of  a  custom  to 
thus  violate  such  printed  rules  so  as  to  operate  as  an  abrogation 
of  the  same.  Chicago^  etc.,  R,  Co.  v.  Hmierick,  425, 444  (14 ) . 

(D)    Habmlsss  EBBoa 

70.  Where  it  is  apparent  from  the  record  that  appellant  was  not 
harmed  by  the  admission  or  the  exclusion  of  certain  evidence, 
questions  presented  thereon  will  not  be  considered. 

Chicago,  etc.,  R.  Co,  v.  Hamerick,  425, 449  (25) . 

77.  Correct  Result, — Where  the  result  reached  is  clearly  right  un- 
der the  evidence  the  Judgment  will  not  be  reversed  on  account  of 
an  erroneous  instruction. 

Goldsmith  v.  First  National  Bank,  11, 22  (13) . 

78.  Sustaining  Demurrer  to  Anstcer, — Sustaining  a  demurrer  to  an 
answer  pleading  facts  which  may  be  proved  under  the  general 
denial  is  not  reversible  error. 

Brotvn  v.  Marion  Commercial  Cluh,  G70,  (jSO  (7) . 

79.  Exclusion  of  Evidence, — "So  available  error  is  presented  on  the 
exclusion  of  evidence  where  tlie  record  shows  that  the  witness 
afterwards  answered  the  question  excluded. 

American  Surety  Co,  v.  State,  ex  rel,  475, 48S  (10). 

80.  Instructions, — ^A  cause  will  not  be  reversed  because  of  an  er- 
roneous instruction.  If,  in  view  of  the  evidence,  the  error  was 
harmless.  Yandalia  R.  Co.  v.  Baker,  1S4, 1S7  (2 ) . 

81.  Verdict, — Incomplete  Instruction,'— l^he  giving  of  an  Incomplete 
instruction  on  the  measure  of  damages  is  harmless  error  where 
the  size  of  the  verdict  was  warranted  by  the  facts  shown. 

Chicago,  etc.,  R.  Co,  v.  Hamerick,  425, 440  (24). 

82.  Instructions, — ^The  inadvertent  use  of  the  word  "plaintiff"  in- 
stead of  **plaintiflrs  ward**  In  instructions  Is  not  reversible  error 
where  It  does  not  appear  that  that  could  or  did  in  any  way  mis- 
lead the  Jury.  Cleveland,  etc.,  R.  Co,  y,  Federle,  147, 156  (8). 
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83.  Instructions, — ^The  glTing  of  an  Instmctloii  which  is  mot  ac- 
curately worded  la  not  cauae  for  reversal  where,  in  view  of  the 
evidence  and  other  Instnictlons  given,  the  jnry  was  not  misled 
thereby.  BmUh  v.  HwU,  592, 599  (7) . 

84.  Instructions, — Verdict, — IfUerrogatories, — ^Where  firom  the  an- 
8wers  to  interrogatories  it  affirmatively  appears  that  ^roneons 
iUMtruotlons  did  not  inflaence  the  result,  such  errors  will  be 
treated  as  harmless.    Goldsmith  v.  First  National  Bank,  Xt,  20  (9) . 

^7t.  Instructions. — The  giving  of  an  erroneous  instruction,  or  the 
refusal  to  give  one  which  is  proper  and  applicable,  is  not  revers- 
ible error  wbere  it  clearly  appears  from  the  record  tiiat  no  harm 
has  resulted  to  the  complaining  party. 

St.  Clair  V.  Princeton  Coal,  etc,,  Co.,  269, 271  (1). 

SG.  Instructions, — ^Wbere  the  delivery  of  the  defendant's  guaranty 
of  payment  of  a  draft  is  established  by  the  undisputed  evidence, 
or  its  delivery  is  admitted  by  him,  the  faUure  of  the  court  to 
iuclude  the  question  of  delivery  of  such  guaranty  as  one  of  the 
facts  to  be  established  to  entitle  plaintiff  to  a  verdict,  in  an  ac- 
tion for  money  advanced  on  said  draft,  is  not  reversible  error. 

Goldsmith  v.  First  National  Bank,  11, 21  (11),  22  (11). 

87.  Instructions. — Refusal, — ^In  an  action  for  the  death  of  a  rail- 
road engineer,  wbere  the  complaint  cbarged  negligence  in  the  giv- 
ing of  a  signal  by  the  operator  of  defendant's  block  system,  the 
refusal  of  an  instructi(Mi  that  if  the  alleged  signal  was  given  by 
order  of  the  train  dispatcher  there  could  be  no  recovery,  was 
harmless  where  the  Jury's  answer  to  an  interrogatory  showed 
that  the  signal  was  not  given  by  order  of  the  train  dispatcher. 

Chicago,  etc.,  R.  Co,  y,  Hamerick,  425, 448  (22) . 

88.  Instruction  M  to  Burden  of  Proof.— Where,  in  an  action 
against  an  interurban  railroad  company  for  personal  injuries, 
based  on  the  theory  of  the  Incompet^icy  of  defendant's  train- 
master, the  plaintiff  {deduced  sufficient  affirmative  proof  to  justi- 
fy the  finding  that  he  had  no  knowledge  of  the  incompetency 
charged,  and  no  proof  to  the  contrary  was  offered,  an  instruction 
placing  the  burden  on  defendant  to  prove  that  plaintiff  knew  of 
such  incompentency,  althou^  erroneous,  was  harmless. 

Indiana  Union  Traction  Co.  v.  Pring,  566»  590  (18) . 

SO.  Instructions. — Answers  to  Interrogatories. — ^In  an  action  by 
plaintiff  to  recover  for  the  death  of  her  husband  while  employed 
in  defendant's  coal  mine,  where  the  answers  of  the  jury  to  in- 
terrogatories showed  conclusively  that  decedent  was  guilty  of 
negligence  proximately  contributing  to  his  death,  instructions 
were  harmless  which  could  have  had  no  influence  on  the  findings 
of  the  jury  on  the  subject  of  contributory  neglig^ice,  although 
the  giving  of  such  instructions  would  have  been  reversible  error 
in  the  absence  of  such  findings. 

8t.  Clair  v.  Princeton  Coai,  etc.,  Co.,  269, 271  (2) . 

90.  Instructions. — ^In  an  action  for  personal  Injuries  sustained  In 
belikg  thrown  from  a  wagon  while  driving  over  a  defective  rail- 
road crossing,  where  an  examination  of  Vie  testimony  shows 
nothing  that  could  have  been  considered  **under  the  evidence'* 
except  elements  of  compensation  for  the  alleged  Injury,  and  the 
size  of  the  verdict  indicates  that  nothing  speculative  or  improper 
entered  into  it,  an  instruction  was  harmless,  although  perhaps 
teohnically  incorrect,  which  callsd  attention  only  to  elements  of 
actual  damage  to  be  considered,  if  shown  by  the  evldenoa  and 
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concluded  by  stating  that  the  injured  party  should  be  awarded 
such  damages  as  he  was  ''fairly  entitled  to"*  under  the  evidence. 

Cleveland,  etc.,  R,  Co.  v.  Federle,  147, 156  (9) . 

91.  Ruling  on  Demurrer  for  Misjoinder  of  Causes. — ^Under  the  pro- 
visions of  §346  Bums  1908,  §341  R.  S.  1881,  erroneously  sustain- 
ing a  demurrer  for  misjoinder  of  causes  of  action  is  not  cause 
for  reversal.  Essex  v.  Hopkins,  316, 320  (1) . 

92.  Under  the  provisions  of  §§407,  700  Burns  1908,  §§389,  658  R. 
S.  1881,  the  Judgment  will  not  be  disturbed  on  account  of  inter- 
vening error  where  it  appears  from  the  record  that  the  error  was 
harmless  and  that  a  fair  trial  w^as  had  and  a  correct  conclusion 
reached  by  the  trial  court  Iforc?^  v.  J/arc^i,  293, 296  (6). 

93.  Refusal  to  Submit  Interrogatories. — ^The  refusal  to  submit  cer- 
tain Interrogatories  Is  not  prejudicial  error,  where  in  the  main 
such  interrogatories  called  for  items  of  evidence,  or  related  to 
collateral  or  immaterial  matters,  although  some  of  them  might 
have  been  properly  submitted. 

American  Surety  Co.  v.  State,  ex  rel,  475, 492  (18) . 

W.  Denying  Application  for  Change  of  Venue. — ^Where  an  applica- 
tion for  a  change  of  venue  was  erroneously  denied  because  not 
filed  within  the  time  fixed  by  a  rule  of  court,  and  the  trial  of  the 
cause  resulted  in  a  mistrial,  and  no  application  for  a  change  of 
venue  was  made  after  such  mistrial  and  before  a  second  trial  of 
the  cause,  the  error  was  harmless. 

Federal  Cement  Tile  Co.  v.  Korff,  608, 616  (9) . 

95.  Admission  of  Evidence. — Cumulative  Evidence. — In  an  action 
to  recover  for  injuries  to  plaintiff's  ward,  where  there  was  other 
evidence  showing  the  ward's  mental  condition  to  be  impaired  as 
the  result  of  his  injury,  and  the  defendant  introduced  no  evidence 
whatever  on  the  question,  the  admission  in  evidence  of  the  pro- 
bate order  book  showing  an  adjudication  of  the  ward's  mental 
unsoundness  was  merely  cumulative  and  harmless. 

Cleveland,  etc.,  R.  Co.  v.  Federle,  147, 158  (14). 

(E)     Error  Waived. 

96.  An  assignment  of  error  is  waived  by  failure  to  make  any  argu- 
ment or  to  cite  any  authority  in  support  thereof. 

Cal  Hirsch  &  Sons,  etc.,  Co,  v.  Peru  Steel,  etc.,  Co.,  59, 61  (1). 

97.  Joint  Objection  to  Instructions. — Where  the  giving  of  a  number 
of  instructions  was  Jointly  assigned  as  cause  for  a  new  trial, 
the  failure  to  point  out  an  objection  to  one  of  such  instructions 
on  appeal  is  a  waiver  of  any  objection  to  the  instructions  included 
tn  the  assignment  Steele  v.  Spaunhurst,  564, 566  (4). 

yill.    Determhtation  and  Disposition  of  Cause. 

(A)     Decision  in  General. 

98.  Review. — Searching  Record. — ^The  court  will  not  search  the 
record  on  appeal  to  reverse  a  cause,  but  may  do  so  to  aflirm  it. 

March  v.  March,  293, 295  (2) . 

99.  Review. — Ruling  on  Objection  to  Admission  of  EiHdence. — It  is 
not  error  to  overrule  an  objection  to  the  admission  of  evidence 
where  no  grounds  of  objection  are  stated. 

Taylor  Y.  Campbell,  515, 520  (3). 

100.  Review. — Conclusions  of  Law. — In  an  action  to  cancel  a  bond, 
where  it  appeared  that  no  present  liability  existed  thereon  and 
that  none  could  arise  in  the  future,  the  court  did  not  err  in  its 
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concluflions  of  law  in  favor  of  the  plaintiff  and  in  directing  a 
cancelation  of  the  instrument   Barker  y,  McClelland,  20^  dOQ  (7). 

101.  Law  of  Case, — Pleading, — Where  the  complaint  in  an  acti<m 
has  I)e€n  held  sufficient  by  the  Appellate  Court  on  a  f<«mer  appeal 
that  ruling  whether  right  or  wrong  became  the  law  of  the  case 
and  will  be  applied  throughout  the  entire  proceedings^ 

Goldsmith  v.  First  National  Bank,  11, 14  (1),  15  (1). 

102.  Review. — Late  of  the  Case. — Althou^  a  fonner  decision  of  a 
case  on  appeal  is  the  law  of  the  case  where  the  question  pre- 
sented on  a  subsequent  appeal  remains  the  same,  it  is  not  neces- 
sarily so  as  to  new  or  additional  questi(«s  presented  on  such 
subsequent  appeal. 

Indiana  Union  Traction  Co,  v.  Prinff,  566, 578  (4). 

103.  Subsequent  Trial^Lato  of  the  Case.— The  decision  of  the 
court  on  appeal  is  the  law  of  the  case  on  all  questions  determined 
thereby,  and  where  the  court  on  appeal  decided  that  the  verifl- 
catiou  of  the  county  treasurer's  return  of  delinquent  lands  was 
not  necessary  to  a  valid  sale  of  such  lands  for  taxes,  it  is  con- 
trolling on  a  sul>sequent  trial.    Henderson  Y.Biven8,SS^,SS5  (1). 

104.  Law  of  Ca^c. — Pleading. — ^Where  the  question  presented  for 
decision  on  the  former  apt)eal  of  a  cause  did  not  require  the 
Appellate  Court  to  pass  on  the  sufficiency  of  the  complaint,  then 
any  thing  which  such  court  may  have  said  in  an  attempt  to  de- 
cide such  question  will  not  have  the  effect  of  determining  Its 
sufficiency  on  a  second  appeal. 

Goldsmith  v.  First  National  Bank,  11, 14  (2) . 

105.  Tcnda'ing  Proper  Instruction, — Waiver. — ^Where  plaintiff  ten- 
dered on  a  branch  of  the  case  an  instruction  at  the  time  fully 
supported  by  authority,  but  later  superseded  by  the  decision  of 
the  Supreme  Court,  and  the  court  refused  to  give  to  the  jury  the 
instruction  tendered,  but  gave  one  which,  though  not  a  positive 
misstatement  of  the  law,  did  not  fully  cover  the  issue  covered  by 
the  instruction  tendered  and  refused,  the  plaintiff  by  his  failure 
to  tender  other  instructions  on  the  same  branch  of  the  case  should 
not  be  held  to  have  waived  the  right  to  an  instruction  fully  cover- 
ing said  branch. 

CaugheU  y,  IndianapoUa  Traction,  efOL,  Co.,  5, 9  (3). 

106.  Review, — Evidence. — ^In  an  action  cm  a  claim  against  an  es- 
tate for  services  rendered  the  decedent,  where  the  substance  of 
the  uncontradicted  evidence  shows  that  during  the  period  of  his 
last  illness,  and  out  of  the  presence  of  the  daimant,  decedent  had 
said  that  he  would  rather  have  the  claimant  wait  on  him  than 
anyone  else,  and  that  he  would  see  that  claimant  would  be  paid 
for  his  services  if  he  would  stay  with  him,  and  a  part  of  the 
evidence  as  to  the  amount  of  services  rendered,  and  their  nature 
showed  that  the  services  were  such  as  might  have  been  rendered 
withotit  any  thought  of  or  desire  for  compensation,  the  flnding 
and  judgment  of  the  lower  court  against  the  claimant  will  not 
be  reversed  on  the  theory  that  the  undisputed  evld^ice  shows  a 
contract  under  which  some  services  were  rendered. 

Sollingsworth  v.  HolUnff8worth,137, 139  (2). 
(B)     Affibmance. 

107.  Review.-^Merits  Fairly  Tried.— A.  cause  will  not  be  reversed 
where  it  appears  that  its  merits  have  been  fairly  tried  and  de- 
termined in  the  lower  court 

Jeffersonville  School  Tp.  v.  School  City,  etc.,  178, 183  (6). 
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108-  Review. — Sufficiency  of  Evidence, — A  cause  will  not  be  re- 
yersed  for  insufficiency  of  the  evidence  to  show  a  fact  that  was 
not  essential  to  the  recovery.  March  v.  March,  293, 295  (5) . 

109.  Excessive  Damages. — A  cause  will  not  be  reversed  simply  be- 
cause the  damages  awarded  are  excessive,  where  the  amount  of 
such  excess  is  less  than  one  dollar. 

Miller  \.  Citizens  Building,  etc.,  Assn.,  132, 137  (7). 

110.  Review. — Overruling  Motion  to  Modify  Judgment. — The  ac- 
tion of  the  lower  court  in  overruling  a  motion  to  modify  a  judg- 
ment, by  striking  out  that  portion  rendered  on  a  cross-complaint 
wiiich  tendered  issues  not  germane  to  the  main  action,  will  not 
be  reversed,  where  appellant  was  not  a  party  to  such  cross- 
complaint  and  consequently  not  bound  by  the  portion  of  the 
judgment  sought  to  be  stricken  out. 

Bradford  \.  McBride,  624, 629  (3). 

(C)    Reversal. 

111.  Record. — Review. — To  warrant  a  reversal  on  appeal  the  rec- 
ord must  affirmatively  disclose  error. 

Cronin  v.  Keesling,  260, 262  (4 ) . 

112.  Review. — Disposition  of  Cause. — ^A  cause  will  be  reversed  and 
a  new  trial  ordered,  where,  on  a  careful  consideration  of  the  case 
as  disclosed  by  the  record,  the  court  deems  that  justice  will  be 
best  subserved  thereby. 

Broicn  v.  Marion  Commercial  Club,  670, 685  (13). 

113.  Review. — Judgment. — Against  Uncontradicted  Evidence. — Al- 
though a  judgment  of  the  lower  court  will  not  be  reversed  on  the 
mere  weight  of  testimony,  a  reversal  will  be  ordered  if  the  judg- 
ment is  against  the  uncontradicted  evidence. 

HoUingsworth  v.  Hollings worth,  137, 138  (1). 

114.  Review.-— Incomplete  Instruction.—Prejudicial  Effect.^Where, 
in  view  of  tlie  evidence  and  the  issues  in  the  case,  appellant  may 
have  been  prejudiced  by  an  instruction  which  was  incomplete 
rather  than  erroneous,  it  will  be  cause  for  reversal,  although  it 
might  not  in  every  case  constitute  available  error. 

Steele  v.  Michigan  Buggy  Co.,  635, 644  (15) . 

APPLIANCES — 

Duty  of  master  to  provide  safe  materials  and,  see  Master  and 
Sebvakt  3. 

APPLICATION  OF  PAYMENTS — 

See  Payment  3-6. 

ARREST  OP  JUDGMENT — 

Motion  for,  properly  overruled,  see  .Tcdoment  1, 

ASSIGNMENT  OF  ERRORS— 

See  Appeal  21-31. 

ASSUMPTION  OF  RISK — 

See  Masteb  and  Servant  22. 
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L  AuthorUp  of  Attarmev.^-CoOeeHom  0/  OI«lw«.— CowproiiRte.— 
Right M  of  Client.— Ercept  In  owes  of  eoieisency  where  the  inter- 
et^t  of  the  cUeot  may  be  jeopardised  U  acdoa  be  defared,  or 
when  8iie<  tally  authorized  so  to  do,  an  attorney  li&s  no  authority 
to  c-oiuprumbte  a  claim  placed  in  his  lianda  for  collection,  and, 
where  he  does  so,  the  client  is  at  liberty  to  ignore  the  same  and 
treat  such  action  as  a  nnllity. 

Jennings  t.  South  Whitley  Hoop  Co^  241, 249  (4). 

2,  Vnauihorizcd  CompromiJie,— Ratification  by  Client. — Where  an 
attorney,  without  authority  to  do  so,  tfected  an  alleged  compro- 
miiie  of  plaintlfTs  claim,  the  fact  tliat  plaintiif  delayed  bringing 
an  action  until  nineteen  days  thereafter  was  not  such  acquies- 
cence as  would  amount  to  a  ratification  of  the  attorney's  act 

Jennings  T.  South  Whitley  Hoop  Co.,  241, 249  (5). 

AUTHORUT— 

Of  attorney,  see  Accobd  aivd  BAXiSFAcnon  3. 

AUTDHOBIIiES— 

ActliHi  for  injuries  from  being  stmclc  by,  see  Nbguokhcb  10,  15. 

BAILMENT— 

1.  Loan  of  Stock. — Obligation  of  Borrower.— The  mere  loan  of 
st<K.'k  ffivefi  rise  to  no  obligation  on  the  part  of  the  Imrrower  ex- 
cept that  of  returning  it  on  demand,  and  the  right  of  the  lender 
to  demand  money  for  the  stock  can  not  arise  until  there  has  been 
a  failure  to  return  on  demand,  and  arises  only  out  of  the  breach 
of  such  obligation.  Walker y.  Dement,  &^,e55  (7). 

2.  lA>an  of  Stock. — Failure  to  Return. — Damages. — Measure. — 
Where  corporate  stock  is  loaned  to  another  under  an  agreement 
to  be  returned  to  the  owner  on  d^nand,  the  damages  resulting 
from  a  failure  to  return  such  stock  would  t>e  its  market  value  at 
the  time  of  the  demand,  or,  in  the  absence  of  a  market  value^  its' 
actual  value,  nnlesH  a  higher  value  could  he  shown  between  the 
date  of  demand  and  the  time  of  trial,  in  which  event  the  higher 
value  would  be  the  measure  of  damages. 

Walker  v.  Bement^  645»  658  (13) . 

BASTARDS— 

1.  Lrffiiimation. — Manner  of  Acknowledgment. — ^An  acknowledg- 
ment of  a  bastard  child  by  the  father  may  be  by  words,  or  it  may 
be  inferred  from  acts  and  conduct. 

Harness  v.  Harness,  364, 368  (4) . 

2.  Legitimation.— Effect.— Rights  Under  Devise  to  ''Children'\— 
Under  the  provisions  of  §3001  Burns  1908,  §2476  R.  S.  1881,  that 
where  a  man  marries  the  mother  of  an  illegitimate  child,  and 
acknowledges  it  as  his  own,  such  child  shall  be  deemed  legiti- 
mate, the  status  of  the  child  is  fixed  for  all  purposes,  so  that  such 
child  Is  entitled  to  an  interest  in  property  devised  to  its  father 
for  life  with  remainder  in  fee  to  his  "children.** 

Harness  v.  Harness,  364, 367  (3) ,  368  (3) . 

3.  Legitimation. — Effect.— Right  to  Inherit  from  Father  Leaving 
Legitimate  Child.— Where  the  father  of  an  illegitimate  child  mar- 
ried its  mother  and  acknowledged  the  child  as  his  own,  such 
child  is  deemed  le^timate  under  the  provisions  of  J3001  Bums 
1908,  §2476  R.  S.  1881,  and,  although  the  father  was  thereafter 
divorced  and  married  another  wx)man  by  whom  he  had  children 
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who  survived  him,  such  child  was  entitled  to  inherit  from  its 
father  and  its  right  was  not  affected  by  §3000  Burns  1908,  Acts 
1901  p.  288,  providing  that  an  Illegitimate  child  may  inherit  from 
its  father  who  has  acknowleilged  it  as  his  own,  except  in  case 
the  father  left  surviving  legitimate  children  or  descendants  of 
legitimate  children.  Harness  v.  Harness,  304, 366  (1) . 

BlliliS  AND  NOTES — 

1.  Material  Alterations. — Unauthorized  alterations  of  a  note,  which 
vary  the  legal  effect  thereof  to  the  advantage  of  the  person  mak- 
ing such  alterations,  are  sufRcient  to  avoid  the  contract 

LaOra/nge  v.  Coyle,  140, 144  (2) . 

2.  Action. — Material  Alterations. — Answer. — Sufficiency. — In  an  ac- 
tion on  a  promissory  note,  a  sworn  paragraph  of  answer  admit- 
ting the  execution  and  delivery  of  the  note  sued  on,  but  alleging 
that  after  the  signing  and  delivery,  and  without  the  consent  or 
knowledge  of  defendant,  the  same  was  materially  altered  and 
changed  by  inserting  certain  words  in  the  body  thereof,  so  that 
the  note  sued  on  was  not  in  terms  the  note  executed,  was  suffi- 
cient as  against  a  demurrer  without  alleging  that  the  alteration 
of  the  note  was  made  by  the  party  claiming  under  it 

LaQrangcY.  Coyle,  140, 144  (1). 

S.  Action  "by  Heirs. — Complaint. — Sufficiency. — ''Only  Children.'^ — 
In  an  action  by  the  heirs  at  law  of  a  decedent  to  recover  on  a 
promissory  note  executed  to  him,  where  the  complaint  alleged 
that  no  letters  of  administration  had  been  granted  on  the  estate, 
that  decedent  left  no  widow  surviving  him  and  that  at  the  time 
of  his  death  he  left  plaintiffs  "as  his  children  and  only  children 
and  only  heirs  at  law"  and  that  they  are  the  owners  of  the  note, 
the  phrase  "only  children,"  in  the  absence  of  words  of  qualifica- 
tion, must  be  construed  to  include  deceased  as  well  as  living  chil- 
dren, and  the  averments  were  sufficient  to  show  the  right  of  plain- 
tiffs to  maintain  the  action.  Barrel  v.  iSipp,  304, 307  (1). 

BOARD  OP  COUNTY  CJOMMISSIONBRS — 

See  Highways  1-3. 

BONA  FIDE  PmiCHASERS — 

A  "bona  fide  purchaser  of  real  estate  without  notice  takes  the  same 
free  from  secret  etiulties,  and  after  acquired  notice  does  not  affect 
his  rights,  see  Vendor  and  Purchasee  1;  Young  v.  Waggoner, 
202,  206  (5). 

BOND — 

Action  on,  see  Justice  of  the  Peace  1-4. 

Action  on,  of  a  saloon-keeper,  see  Intoxicating  Liquors. 

Contract  for  sale  of  land  is  in  form  of  a,  see  Specific  Performance. 

Construction  of,  executed  by  a  copartner,  see  Partnership  4; 
Barker  v.  McClellaM,  200,  302  (2). 

BONDS— 

See  Principal  and  Surety  1-3. 

Construction. — Yaria^ion  of  Terms. — Where  a  bond  Is  definite  and 
certain,  nothing  c»an  Ik?  read  into  it  which  might  in  anj'  way  varj- 
its  terms  and  conditions.  BarArcrv,  J/cf'/^^y/ancf,  296,302  (3). 
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BONUS— 

Factory,  see  Subscuptions  5-9. 

BRIEFS— 

See  Appeal  32-48. 

Time  for  filing,  see  Time  2. 

BURDEN  OF  PROOF— 

Wliere  defendant  pleads  accord  and  satisfaction  he  has,  see  Accobd 
AND  Satisfaction  1. 

In  an  acti(Hi  for  recovery  of  money  advanced  on  an  unacc^teil 
draft,  see  Guabanty  2. 

In  an  action  for  the  price  of  staves  sold,  the  harden  was  on  plaintiff 
to  show  a  delivery  of  the  goods  described  in  the  contract,  see 
Sales  1. 

In  an  action  for  injuries  to  an  interurfoan  railroad  motorman 
caused  by  a  collision  due  to  the  incompetency  of  the  trainmaster 
the  burden  was  on  plaintiff  to  show  that  he  had  no  knowledge  of 
such  incompetency,  see  Masteb  and  Seevant  9. 

BY-LAWS— 

lYatemal  societies  cannot  amend  their,  so  as  to  impair  or  modify 
contracts  of  insurance  previously  made,  see  Insurance  1. 

CARRIERS— 

L  Railroads,-— PoBsengera  AUffhtinff. — Duty  of  Carrier, — ^A  railroad 
company  owes  a  passenger  the  duty  to  allow  a  reasonable  time 
to  alight  before  again  putting  the  train  in  motion. 

Lake  Erie,  etc.,  R.  Co.  v.  Beals,  450, 455  (7) . 

2.  Railroads. — Duty  a$  to  Passengers  Alighting, — Rule  as  to  Street- 
Car  Passengers  Not  Af^plicable. — ^Whlle  the  c<Miductor  of  a  street- 
car must  use  the  highest  degree  of  care  to  see  that  no  person  is 
in  the  act  of  alighting  at  the  time  the  car  is  started,  the  rule  does 
not  apply  in  the  operation  of  a  railroad  passenger-train. 

Lake  EHe,  etc.,  R.  Co.  v.  Beals,  450, 457  (12) . 

3.  Railroads.^Passengers  Alighting. — Negligence. — ^Where  a  rail- 
road company  stops  its  train  at  the  station  platform  a  sufficient 
length  of  time  to  allow  passengers  a  reasonable  opportunity  to 
alight,  the  sudden  starting  of  the  train  will  not  constitute  negli- 
gence even  though  a  passenger  is  at  the  time  alighting,  unless 
such  fact  is  known  to  the  servants  of  the  company  who  give  the 
directions  to  start  the  train. 

Lake  Erie,  etc.,  R.  Co.  v.  Seals,  450, 455  (9) . 

4.  Railroads. — Passengers  Alighting. — Negligence, — Starting  Train. 
— ^A  railroad  company  will  be  held  guilty  of  a  breach  of  duty 
amounting  to  negligence  in  starting  the  train,  if  its  servants 
caused  the  train  to  be  started  with  knowledge  that  at  the  time 
a  passenger  is  in  the  act  of  alighting,  even  though  a  reasonable 
time  bad  been  allowed  for  all  passengers  to  alight 

Lake  Erie,  etc.,  R.  Co,  v.  Seals,  450, 455  (8) . 
6.  RaiXroads.'-'Duty  as  to  Passengers  Alighting.—'Instruotions.-- 
Refusal. — In  an  action  against  a  railroad  company  by  a  passen- 
ger for  Injuries  caused  by  alleged  negligence  in  suddenly  starting 
tte  train  while  plaintiff  was  in  the  act  of  alighting  therefrom, 
ttie  refusal  of  Instructions  tendered  by  defendant,  which  correctly 
defined  and  limited  the  duUes  of  the  defendant  with  reference  to 
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the  stopping  of  trains  to  discharge  passengers,  the  length  of  time 
trains  should  remain  standing  for  tliat  purpose,  and  the  care  re- 
quired in  again  putting  the  same  in  motion,  was  erroneous. 

Lake  Erie,  eto.,  B.  Co.  v.  Seals,  450, 459  (14). 

6.  Bailroads.-^Paasenffera, — Assistance  in  Alighting. — Dutv  of  CoT' 
tier, — ^Where  a  carrier  has  provided  a  safe  and  suitable  place  for 
passengers  to  alight  and  gives  them  a  reasonable  time  to  do  so, 
it  is  not  ordinarily  required  to  tender  assistance  to  a  passenger 
in  the  act  of  alighting,  except  where  by  reason  of  sickness,  age, 
Infirmity,  or  some  other  cause  known  to  the  carrier  or  its  serv- 
ants, he  is  in  need  of  assistance. 

Lake  Erie,  etc.,  R.  Co.  v.  Deals,  450, 453  (2) . 

7.  Badroads. — Passenger  Alighting  from  Train. — Negligence. — In- 
structions.— Conformity  to  the  Issues.^ln  an  action  by  a  pas- 
senger for  injuries  sustained  In  alighting  from  a  train,  where  the 
question  of  negligence  in  falling  to  assist  the  plaintiff  to  alight- 
ing was  not  in  issue,  the  giving  of  an  instruction  on  that  subject 
was  error,  although  the  instruction  given  was  a  correct  statement 
of  the  law  as  an  abstract  proposition. 

Lake  EH^  etc.,  B.  Co.  v.  BeaU,  450, 457  (13),  459  (13). 

8.  Baflroads. — Passengers. — Complaint — Allegation  of  Negligence. 
-^Proof. — In  support  of  an  allegation  that  while  plaintiff  was 
alighting  from  a  train  the  servants  of  defendant  railroad  com- 
pany negligently  and  without  notice  caused  tlie  train  to  start 
suddenly  with  such  speed  as  to  throw  plaintiff  to  the  station  plat- 
form, plaintiff  is  permitted  to  prove  any  act  or  omission,  in 

•  reference  to  the  starting  of  the  train,  which  constituted  the  vio- 
lation of  any  duty  owing  to  plaintiff  as  a  passenger. 

Lake  Erie,  etc.,  B.  Co.  v.  Seals,  450, 455  (6) ,  456  (6) . 

9.  Bailroads. — Passengers. — Complaint. — Allegation  of  Negligence. 
— Sufflciency. — A  complaint  by  a  passenger  for  injuries  in  alight- 
ing from  a  train,  alleging  that  while  plaintiff  was  in  the  act  of 
alighting,  the  defendant's  servants  negligently,  and  without  no- 
tice caused  the  train  to  start  suddenly  with  such  speed  as  vio- 
lently to  throw  plaintiff  to  the  platform,  sufficiently  charged  neg- 
ligence without  averring  the  particular  duty  which  was  violated, 
or  tibe  particular  acts  or  omissions  which  constituted  such  viola- 
tion of  duty.  Lake  Erie,  etc.,  B.  Co.  v.  Seals,  450, 454  (4). 

10.  Bailroads. — Passengers.— Negligence. — Failure  to  Assist  Pas- 
senger in  Alighting. — Complaint. — Sufficiency. — In  an  action  by  a 
railroad  passenger  to  recover  for  injuries  in  alighting  from  a 
train,  a  complaint,  charging  several  acts  of  negligence,  and  charg- 
ing negligence  in  the  failure  of  defendants  servants  to  assist 
plaintiff  in  alighting,  was  insufficient  as  to  such  charge,  where 
there  were  no  allegations  showing  a  duty  to  render  such  assist- 
ance or  that  the  failure  to  render  such  assistance  was  the  cause 
of  the  injury.  Lake  Erie,  etc.,  B.  Co.  v.  Seals,  450, 454  (3). 

11.  Bailroads. — Passengers. — Instructions. — Injuries  in  Alighting. 
— Negligence. — ^In  an  action  by  a  railroad  passenger  for  injuries 
caused  by  negligently  starting  the  train  while  Uie  passenger  was 
in  the  act  of  alighting,  an  instruction  that  it  was  the  duty  of  de- 
fendant's servants^  before  starting  the  train,  to  exercise  reason- 
able care  to  inform  themselves  as  to  whether  passengers  were  in 
the  act  of  getting  off,  and,  if  they  were  trying  to  get  off,  to  leave 
the  car  standing  a  sufficient  time  for  all  passengers,  including  the 
plaintiff,  to  get  off  in  safety,  was  erroneous  in  that  it  required 
defendant  to  ascertain  whether  a  passenger  was  in  the  act  of 
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alighting  before  starting  the  train,  regardless  of  whetli^'aireaBOii- 
able  time  had  been  allowed  for  paaaengerv  to  aligbt 

Lake  Erie,  etc.,  R.  Co.  v.  Beals,  450, 456  (11) . 

12.  Carriers  of  Passengers. — AHifhting  from  Street  Car, — Duty  of 
Employe. — Instrudion. — ^Employes  of  street  raUways  mast  use 
the  highest  degree  of  care  to  see  and  know  that  no  passenger  is 
alighting  from  a  car  before  putting  it  in  motion,  but  are  not  re- 
qnired  absolutely  to  see  and  luiow,  and  the  trial  court  committed 
no  wror  in  refusing  an  Instruction,  in  an  action  for  personal  in- 
juries sustained  while  alighting  from  a  street  car,  whi<:^  told 
the  Jury  that  the  law  requires  the  employes  of  street  railways 
to  do  more  than  stop  reasonably  long  enough  for  passengers  to 
alight  safely,  that  they  are  bound  to  ascertain  and  know  that  no 
IMissenger  Is  in  the  act  of  alighting  before  putting  the  car  in 
motion  again.     CaugheU  v.  Indianapolis  Traction,  etc.,  Co.,  5, 7  ( 1 ) . 

13.  Carriers  of  Passengers. — Starting  Car. — Duty  of  Conductor. — 
Instruction. — The  duty  of  a  conductor  who  stops  his  car  for  pas- 
sengers to  alight  is  two^fold — he  must  wait  a  reasonable  length 
of  time  for  the  imssengers  to  alight,  and  then  he  must  exercise 
the  highest  degree  of  care  consistent  with  the  proper  transaction 
of  the  business  to  see  and  know  tiiat  no  passenger  is  in  the  act 
of  alighting  before  putting  the  car  in  motion,  and  an  instruction 
is  improper  which  is  based  on  the  assumption  that  when  the  con- 
ductor had  waited  a  reasonable  length  of  time  the  defendant  was 
not  liable  unless  the  conductor  actually  saw  plaintiff  attempting 
to  alight  when  he  started  the  car,  regardless  of  whether  he  was 
exercising  the  proper  degree  of  care  to  see  and  Imow  that  no  one 
was  alighting  at  that  time. 

CaugheU  v.  Indianapolis  Traction,  etc.,  Co.,  5, 8  (2). 

CHANGE  OP  VENUE— 

1.  Statute— The  statute,  §422  Burns  1908,  §412  R.  S.  1881,  impera- 
tively requires  the  court  to  grant  a  change  of  venue  in  civil  ac- 
tions, where  the  application  is  in  conformity  with  the  provisions 
thereof.  Federal  Cement  Tile  Co.  v.  Korff,  608, 615  (8). 

2.  Rule  of  Court. — Operation  and  Effect. — A  rule  of  court  may  reg- 
ulate the  manner  and  time  of  making  an  application  for  a  change 
of  venue  but,  the  right  to  a  change  being  statutory,  a  rule  of 
court  cannot  abrogate  the  same  or  prevent  its  exercise. 

Federal  Cement  Tile  Co.  v.  Korff,  608, 614  (5). 

3.  Motion, — Diligence. — An  applicant  for  a  change  of  venue  cannot 
be  required  to  show  that  he  was  diligent  in  his  efTorts  to  ascer- 
tain within  the  time  fixed  by  rule  of  court  if  conditions  existed 
affecting  his  right  to  a  fair  and  impartial  trial. 

Federal  Cement  Tile  Co.  v.  Korff,  606, 615  (7). 

4.  Rule  of  Court. — Cause  for  Change  Discovered  After  Time  Fixed 
for  Making  Application. — Where  a  party  has  knowledge  of  the 
facts  on  which  the  right  to  a  change  of  venue  is  predicated  in 
time  to  comply  with  a  rule  of  court  regulating  the  time  of  apply- 
ing therefore,  a  failure  to  apply  within  the  time  fixed  is  deemed 
a  waiver  of  the  right,  but  the  right  is  not  waived  where  the  facts 
are  unknown  to  the  party  within  the  time  so  fixed. 

Federal  Cement  Tile  Co.  v.  Korff,  e08>  615  (6). 

6.  Court  Rule. — Motion. — Sufficiency. — Where  a  rule  of  court  re- 
quired that  application  for  change  of  venue  must  be  made  at 
least  three  days  before  the  case  is  set  for  trial,  except  when  the 
reason  for  the  change  is  not  known  within  the  time  specified,  a 
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motion  and  affidavit  setting  out  one  of  the  causes  provided  by 
statute  and  stating  that  defendant  did  not  know  of  the  existence 
of  said  cause  until  the  day  preceding  the  day  of  trial  and  that 
as  soon  as  defendant  was  informed  thereof  the  motion  and  affi- 
davit were  made,  was  sufficient  to  relieve  the  applicant  of  such 
rula  Federal  Cement  Tile  Co.  v,  KorH,  608, 613  (4) . 

"CHILD"  AND  "CHILDREN" — 

See  WoBDS  and  Pbbases. 

CHURCH — 

Acts  of,  officers,  see  Trusts;  Essew  v.  Hopkins,  316,  322  (4), 

COAI/— 

Mine  employe,  action  for  death  of,  see  Mastieb  and  Servant  17. 

COMMISSION— 

Contract  for  sale  of  real  estate;  sufficiency  of,  see  Contracts  12. 

COMMON  LAW— 

At,  a  person  is  presumed  to  be  living  for  seven  years  after  his  dis- 
appearance, and  a  presumption  of  death  arises  only  from  an 
unexplained  absence  for  that  length  of  time,  see  Death  2. 

COMPOSITIONS  WITH  CREDITORS— 

1.  Form, — Requiaitea. — A  composition  agreement  is  not  required  to 
be  in  writing.  Atlaa  Engine  Works  v.  First  Nat  Bank,  549, 552  (2) . 

2.  A ffr cement, — Consideration, — The  consideration  on  which  a  com- 
position agreement  rests  consists  of  the  mutual  promises  between 
the  creditors  themselves,  whereby  they  each  agree  for  the  benefit 
of  all  to  forego  some  right  which  they  might  enforce  against 
their  common  debtor. 

Atlas  Engine  Works  v.  First  Nat.  Batik,  549, 553  (5) . 

3.  Written  Agreement, — Effect  as  to  Creditor  Not  Signing. — Where 
a  written  composition  agreement  is  not  signed  by  one  of  the  cred- 
itors, it  may  still  be  binding  upon  him  if  he  either  directly  or 
indirectly  agreed  with  the  other  creditors  that  he  would  settle 
his  claims  against  their  common  debtor  on  the  terms  and  under 
the  conditions  thereof. 

Atlas  Engine  Works  v.  First  Nat,  Bank,  549, 552  (3) . 

4.  Pleading, — Anaiver. — Presumption  as  to  Signing  Agreement. — 
In  an  action  on  a  promissory  note,  where  an  answer  was  based 
on  an  alleged  written  composition  agreement  with  defendant's 
creditors,  but  failed  to  aver  that  plaintiff  signed  such  agreement, 
the  presumption  is  that  plaintiff  did  not  do  so. 

Atlas  Engine  Works  v.  First  Nat,  Bank,  549, 552  ( 1 ) . 

5.  Secret  Preferences. — Effect. — Where  a  creditor,  who  has  not 
signed  a  composition  agreement,  agreed  to  settle  with  the  debtor 
upon  the  terms  and  conditions  thereof,  and  the  creditors  signing 
the  agreement  are  thereby  induced  to  make  a  settlement  on  its 
terms  in  the  belief  that  he  is  settling  on  the  same  terms,  any 
secret  arrangement  with  the  debtor  whereby  he  is  to  obtain  an 
advantage  over  the  other  creditors  is  such  fraud  as  vitiates  the 

Vol.  50—46 
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whole  agreement;  bnt  wbere  he  has  In  no  way  agreed  to  abide 
by  the  terms  of  such  agreement,  he  may  proceed  to  settle  his 
claim  In  his  own  way  and  Is  permitted  to  retain  any  advantage 
he  may  obtain  thereby. 

AtUu  Eftgine  Works  y.  First  yat  Bank.  549, 553  (4) . 

6.  Parol  Agreement,  —  Pleading.  —  Anstcer. — Counterclaim. — SutH- 
cicncf/. — la  an  action  on  a  promissory  note^  where  defendants 
contended  that  It  was  void  as  being  a  secret  preference  over 
other  creditors  under  a  written  compositl<Mi  agreement,  a  para- 
graph of  answer  and  a  counterclaim  alleging  that  plaintiff  was 
requested  to  grant  defendant  an  extension  of  time  and  accept 
notes  for  defendant's  indebtedness  under  and  in  accordance  with 
such  agreement,  and  that  plaintiff  refused  to  do  so  without  hav- 
Ing  and  receiving  an  advantage  over  such  other  creditors,  but 
which  failed  to  allege  that  plaintiff  had  signed  such  agreement, 
were  each  Insufficient  to  show  that  plaintiff  had  entered  Into  the 
composition  agreement  by  parol,  in  the  absence  of  averments  that 
the  settlement  with  any  other  creditor  depended*  upon  or  was 
made  on  the  faith  of  the  settlement  with  plaintiff  or  that  any  of 
the  other  creditors  were  influenced  thereby. 

Atlas  Engine  Works  v.  First  Nat.  Bank,  549, 554  (6) . 

COBfPROMISE— 

See  Attobnkt  anu  Cusnt. 

Except  in  cases  of  emergency,  or  when  specially  authorized  so  to 
do,  an  attorney  has  no  authority  to  compromise  a  claim  placed 
in  his  hands  for  collection,  see  Attobnet  ano  Client. 

CONDITIONS — 

Subsequent  in  deeds  are  not  favored  in  law  and  are  strictly  con- 
strued, see  Deeds  1;  Taylor  v.  Camjidell,  515,  523  (4). 

CONSIDERATION— 

See  CoNTBACTs;  CoMPosmoNs  with  CaEDrroBS  2;  Fbaud  2;  Sx:b- 

SCBIFTIONS. 

See  Landlobv  and  Teiyant  1;  Powell  v.  Jones,  493,  496  (2). 

CONSTABLE — 

Liability  for  acts  of  special,  see  Justice  of  the  Peace  3,  4. 

CONSTITUTIONAL  LAW— 

Statutes. — Subject. — Title. — ^Under  the  provisions  of  the  Constitu- 
tion (Const,  Art  4,  §19)  the  subject-matter  of  a  legislative  en- 
actment must  he  expressed  in  its  title,  and  a  failure  in  this  re- 
spect will  invalidate  the  part  not  so  expressed. 

Milligan  v.  Arnold,  559, 562  (2). 

CONSTRUCTION— 

See  PABTinoN  3 ;  PLEAniNG  11-13. 

Of  bonds,  see  Pbuvcipal  and  Subett. 

Of  bond,  see  Bonds;  Barker  v.  McClelland  296,  302  (3). 

Of  bond,  see  Pabtnebship  4;  Barker  v.  McClelland  206,  302  (2). 

Of  contracts,  see  Contbacts  5^ 

Of  deeds,  see  Deeds  1-6. 
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Of  statute  ccmcemlng  educatlOQ,  see  Schools  Ain>  School  Dis- 

TBICTS  3. 

Of  gas  leases^  see  Minxb  Am)  Minebals  2. 

Of  leasee  see  Lanolobd  and  Tjenatxt  3,  5. 

Of  mechanics*  lien  law,  see  Mechanics'  Liens  2. 

Of  mortgage,  see  Mobtoages  1-5. 

Of  statutes,  see  Statutes. 

Of  wills,  see  Wills. 

CONTRACTS — 

See  Evidence  8;  Frauds,  Statute  op  2;  Insurance;  Pabtnebshif 
&;  Railroads;  Saxes. 

For  sale  of  land,  see  Specific  Pebfobmance  1-5 ;  Vendob  and  Pur- 

CHASSa 

By  school  trustees,  see  Schools  and  School  Distbicts  1. 

Where  a  township  trnstee  do%s  not  proceed  in  the  manner  pro- 
vided by  the  statute  under  which  he  seeks  to  bind  his  township, 
the  contract  is  void  and  no  subsequent  act  can  estop  Uie  town- 
ship from  setting  up  its  invalidity,  see  Ofticebs  2. 

1.  Requisites. — Offer  and  Acceptance. — ^A  contract  is  created  by 
an  offer  and  acceptance,  and  the  acceptance  must  be  uncondi- 
tional and  in  the  terms  of  the  offer. 

Col  Hirsch  &  Sons,  etc.,  Co.  v.  Peru  Steel,  etc.,  Co,,  50, 67  (3) . 

2.  VaUditv. — Public  Policy. — Mann-er  of  Determining  Question  of 
Public  Policy. — In  determining  whether  a  contract  is  contrary  to 
public  policy  the  courts  will  look  first  to  legislative  declarations 
on  the  subject,  if  any,  and  secondly  to  their  judicial  interpre- 
tation. Moon  V.  ScTiool  City,  etc.,  251, 256  (3 ) . 

3.  Validity. — Public  Policy. — Courts  cannot  arbitrarily  declare  a 
contract  void  as  against  public  policy,  and,  where  the  power  to 
make  the  contract  is  given  by  statute,  the  reasons  for  declaring 
it  void  should  clearly  appear  before  the  court  is  warranted  in 
so  deciding.  Moon  v.  ScJiool  City,  etc.,  251, 256  (2) . 

4.  Contract  by  Correspondence. — Validity. — Meeting  of  Minds. — 
Where  defendant  wrote  to  plaintiff  that  if  he  would  give  an 
option  for  ninety  days  on  his  stock,  defendant  would  be  willing 
to  guarantee  him  »$300  for  it  with  the  understanding  that  the 
corporation's  indebtedness  to  plaintiff  would  be  transferred  with 
the  stock,  and  plaintiff  replied  that  he  would  sell  his  stock  for 
$300  net  to  him,  without  commission,  and  that  on  completion  of 
the  sale  and  payment  of  the  purchase  price,  he  would  release 
his  claim  against  the  corporation,  plaintiff's  reply  was  not  an 
unconditional  acceptance  of  defendant's  proi)osition  so  as  to  con- 
stitute a  meeting  of  the  minds  of  the  parties  and  there  was  no 
valid  and  enforceable  contract  between  them. 

Atkins  V.  Kattman,  233, 239  (6). 

5.  Construction. — Province  of  Court. — Where  the  contract  sued  on 
was  in  writing,  it  was  in  the  province  of  the  court  to  construe 
same.  Miller  v.  Citizens  Building;,  etc.,  Assn.,  132, 134  ( 4 ) . 

6.  Construction. — ^Where  a  contract  is  fairly  open  to  two  construc- 
tions, one  favorable  to  the  party  in  whose  interest  it  was  pre- 
pared, and  one  favorable  to  the  other  contracting  party,  the  con- 
struction favorable  to  the  latter  will  be  adopted  if  consistent  with 
the  object  for  which  the  instrument  was  prepared. 

Lechner  v.  Stro/uss,  414, 425  (5) . 
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7.  CotutructUm,— Intent  of  Par<le«.— The  intent  of  the  parties  to 
a  contract  mnst  be  ascertained,  if  possible,  by  the  language  used 
therein,  and  not  by  reading  into  it  wcM*ds  that  Import  an  intent 
wholly  unexpressed  when  the  contract  was  executed,  but  sug- 
gested by  some  apparent  hardship  in  the  enforcement  thereof. 

Beech  Orove  Imp,  Co.  v.  Title  Guaranty,  etc.,  Co.,  377, 381  (2) . 

8.  Bale  of  Real  Estate. — Commission  Contracts. — Statute. — Con- 
8truotion.^VndeT  $7463  Bums  1908,  Acts  1901  p.  104,  providing 
that  no  contract  for  the  payment  of  a  commission  for  the  sale  of 
real  estate  shall  be  yalid  unless  Uie  same  shall  be  in  writing, 
such  contract  is  not  invalid  because  it  was  not  reduced  to  writing 
before  the  servlceB  were  perf (Mmied. 

Doney  v.  Lauifhlin,  38^  44  (4 ) . 

9.  Conttxu^  for  Materials. — Action  for  Reasonable  Value. — Evi- 
dence.— In  an  action  for  the  reasonable  value  of  stone  sold  pur- 
suant to  a  contract,  the  contract  price  Is  in  itself  prima  facie 
evidence  of  the  value.   Cullen-Fricstedt  Co.  v.  Turley,^Q8, 475  (7). 

10.  Bale  of  Real  Estate. — Comanission  Contracts. — Time  of  Execti- 
tUm^ — Where  a  seller  of  real  estate  received  the  benefit  of  serv^ 
ices  of  an  ag^it  who  negotiated  the  sale,  and  thereafter  executed 
his  obligation  in  writing  to  pay  the  agent,  such  instrument  though 
executed  after  the  sale  sufficiently  meets  the  requirements  of 
17463  Bums  1908,  Acts  1901  p.  104. 

Doney  v.  Laughlin,  38y  46  (7 ) . 

IL  Bale  of  Real  Estate.^<!ommission  Contracts. — Description' of 
Land.— Statute.— Evidence. — §7463  Bums  1908,  Acts  1901  p.  lOi, 
does  not  provide  that  an  agreement  to  pay  a  commission  for  the 
sale  of  real  estate  shall  contain  a  description  of  the  real  estate, 
and  in  an  action  on  such  contract  parol  testimony  may  be  ad- 
mitted to  enable  the  court  to  properly  apply  the  contract  to  the 
subject  matter.  Doney  v.  Lauifhlin,  38, 45  (6). 

12.  Sale  of  Real  Estate. — Commission  Contracts. — Sufficiency. — ^An 
Instrument  properly  dated  and  signed,  reciting  that  "for  services 
rendered  or  commission''  to  the  agent,  '*for  selling  my  farm,  paid 
on  same  $100.  Balance  $150.  I  agree  to  pay"  to  said  agent,  "due 
on  or  before  February  1,  1908,"  is  sufficient  under  §7463  Bums 
1906^  Acts  1901  p.  104.  Doney  v.  Laughlin,  2S,A^  (5). 

13.  Commissions. — Sales  of  Real  Estate. — Statute. — ^The  statute 
requiring  contracts  to  pay  commissions  for  selling  real  estate  to 
be  in  writing  (§7403  Bums  1908,  Acts  1901  p.  104),  was  not 
enacted  to  enable  owners  of  real  estate  to  commit  fraud  and  im- 
position against  real  estate  agents,  but  to  protect  such  owners 
against  the  imposition  and  fraud  of  such  agents. 

Oloott  V.  McClure,  79, 91  (11 ) . 

14.  Commissions. — Sales  of  Real  Estate. — Offer  and  Acceptance. — 
Unreasonable  Delay. — ^The  fact  that  defendant's  proposition  to 
pay  a  commission  for  the  sale  of  real  estate  bore  the  date  of 
October  19,  1907,  did  not  make  the  contract  open  to  the  objection 
that  there  was  unreasonable  delay  in  the  acceptance  of  the  prop- 
osition, where  it  Is  shown  that  the  proposition  was  mailed  and 
received  In  the  spring  of  1908,  and  that  immediately  upon  its 
receipt  the  acceptance  was  written  and  mailed  to  defendant 

OlcoU  V.  McClure,  79,  88  (7). 

15.  Commissions. — Sales  of  Real  Estate. — Contract  6.v  Correspond- 
ence.— Complaint. — AUegation  as  to  Acceptance  of  Employment. — 
In  an  action  to  recover  a  commission  for  the  sale  of  real  estate 
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under  a  contract  made  up  of  correspondence,  the  allegations  of 
the  complaint  that,  after  receiving  a  letter  from  defendant  offer- 
ing certain  land  for  sale  and  offering  to  pay  a  commission  to  any 
agent  selling  same,  plaintiff  mailed  a  letter  to  defendant  acknowl- 
edging receipt  of  defendant's  letter  and  stating  that  he  would 
undertake  to  find  a  purchaser  for  the  land  according  to  the  terms 
of  said  letter,  that  he  would  write  In  regard  to  prospective  pur- 
chasers, and  that  defendant  should  come  or  send  some  one  when 
notified  by  plaintiff,  are  sufficient  to  show  an  acceptance  of  the 
proposition  made  by  defendant  OloottY,McCliire,79,8S  (G), 

16.  Commissions. — Sales  of  Real  Estate. — Contract  ty  Correspond- 
ence. — Identity  of  Parties. — ^In  an  action  on  a  commission  con- 
tract for  the  sale  of  real  estate,  where  the  alleged  contract  is 
made  up  of  correspondence,  such  correspondence,  consisting  of 
a  letter  offering  certain  land  for  sale  and  offering  a  commission 
to  the  agent  selling  same^  which,  though  not  addressed  to  plaintiff 
or  any  one  else,  was  written  by  defendant  and  by  him  mailed  in 
an  envelope  addressed  to  the  plaintiff,  a  letter  from  plaintiff  ad- 
dressed to  defendant  stating  that  he  would  undertake  to  find  a 
purchaser,  and  a  letter  from  defendant  acknowledging  receipt  of 
plaintiff's  letter,  sufficiently  Identified  the  parties  to  the  contract. 

Olcott  V.  McClure,  79, 88  (5) . 

17.  Commissions. — Sales  of  *Real  Estate. — Correspondence. — Vni- 
lateral  Proposition^ — Acceptance. — ^Where  defendant  enclosed  a 
letter  In  an  envelope  addressed  to  plaintiff  in  which  he  offered 
certain  described  land  for  sale  at  a  named  price  and  stated 
therein  that  he  would  pay  a  commission  of  one  dollar  per  acre 
to  the  agent  with  whose  buyer  he  consummated  a  sale  at  the 
price  and  terms  named  though  the  propositon  when  standing 
alone  was  merely  unilateral,  it  became  of  binding  effect  by  ac- 
ceptance. Olcott  V.  McClure,  79, 87  (4 ) . 

18.  Commissions. — Sales  of  Real  Estate. — Contract  Composed  of 
Correspondence. — Sufficiency. — ^Where  an  alleged  commission  con- 
tract for  the  sale  of  real  estate  is  composed  of  correspondence, 
its  effect  is  to  be  collected  from  "all  within  the  four  corners"  of 
the  several  letters  or  writings  which  go  to  make  up  the  same, 
and  where  it  appears  therefrom  that  the  minds  of  the  parties  met 
as  to  the  subject  matter  of  the  contract,  its  description,  the  terms 
on  which  it  waa  offered,  and  the  commission  to  be  paid  in  the 
event  of  sale,  such  correspondence  is  sufficient  to  constitute  such 
contract  Olcott  v.  McClure,  79, 86  (3 ) . 

19.  Conwmsions. — Sales  of  Real  Estate. — Statute. — In  an  action 
to  recOT-er  a  commission  for  the  sale  of  real  estate,  where  the 
alleged  contract  is  composed  of  letters  wTitten  to  plaintiff,  the 
contract  is  governed  by  §7463  Bums  1908,  Acts  1901  p.  104,  and 
said  section  must  be  strictly  construed  In  that  there  must  be  no 
doubt  as  to  the  existence  of  such  written  contract  and  no  dispute 
OS  to  its  contents  or  provisions.  Olcott  y.  McClure,  79, 85  (1). 

20.  Contract  for  Materials. — Tiwe  of  Payment. — Breach. — Recov- 
ery.— Where,  under  a  contract  to  furnish  stone,  timely  payment 
of  the  amount  due  for  monthly  shipments  was  of  the  essence  of 
tiie  contract,  defendant's  failure  to  make  such  payments  was  a 
breach  which  absolved  plaintiff  from  further  performance  on  his 
part,  and  he  was  entitled  to  recover  for  the  reasonable  value  of 
the  stone  furnished,  less  the  damages  suffered  by  defendant  on 
account  of  his  failure  to  furnish  the  full  amount  needed  before 
the  breach  of  the  contract  by  defendant. 

CullenrFriestedt  Co.  v.  Turley,  468, 474  (5) . 
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21.  Actiofk-^<founterclaim,^Damaff€i.^Proof  of  Breach, — In  an 
action  to  recover  for  stone  furnished  defendant,  though  not  fur- 
nished at  the  time  and  In  the  manner  stipulated  in  the  contract, 
defendant  was  required  to  show  that  there  had  been  no  breach 
of  the  contract  on  its  part,  in  order  to  recover  on  a  counterclaim 
for  damages,  for  breach  thereof  by  plaintiflT. 

CuUenrFriesiedt  Co.  v.  Turley,  468^  473  (3) . 

22.  Mutual  Promises, — Consideration, — Mutual  promises,  whereby 
there  is  a  mutuality  of  engagement,  are  based  on  sufficient  con- 
sideration. Brotvn  v.  Marion  Commercial  Club,  670, 676  (3) . 

23.  Inducement  and  Consideration  for  Contract. — Consideration, — 
Sufficiency, — ^While  tliere  Is  a  difference  between  inducement  or 
motive  to  enter  Into  a  contract,  and  the  consideration  yielding 
for  its  support,  yet,  in  the  absence  of  fraud  or  mistake,  the  con- 
sideration regarded  as  such  or  fixed  by  the  parties  thereto  will 
be  deemed  sufficient 

Broum>  v.  Marion  Commercial  Club,  670, 676  (2) . 

24.  Contents. — Sufficiency. — ^If  a  writing  contains  matter  sufficient 
to  enable  the  court  to  ascertain  the  subject  matter  and  the  terms 
and  conditions  of  the  obligation  or  contract  to  which  the  parties 
intended  to  bind  themselves,  it  is  sufficient 

Olcott  V.  McClure,  79, 86  (2) . 

25.  Penalties. — How  Regarded  in  Equity. — A  court  of  equity  re- 
gards a  penalty  in  a  contract  as  intended  only  to  secure  its  ful- 
fillment, and  not  as  a  source  of  profit  or  advantage  in  the  event 
of  a  default  so  that  where  a  breach  admits  of  compensation  the 
injured  party  will  be  compelled  to  accept  what  is  just  and  will 
not  be  permitted  to  make  use  of  the  letter  of  his  contract  to 
obtain  more.  Walker  v.  Bement,  645, 657  ( 11 ) . 

26.  Actions. — Complaint. — AUeyation  of  Performance, — Ordinarily 
the  general  averment  that  plaintiff  has  performed  the  contract 
In  all  things  on  his  part  to  be  performed,  will  be  sufficient  in  a 
complaint  to  recover  on  a  contract    Olcottv. McClure^79,89  (8). 

27.  Written. — Parol  Evldence.^Admissibility, — ^Where  a  contract 
is  reduced  to  writing,  It  is  the  repository  of  the  entire  agreement 
between  the  parties,  and  cannofe  be  added  to  nor  varied  by  parol 
evidence.  Smith  v.  Hunt,  582, 506  ( 3 ) . 

28.  Enforcement, — Remedy, — ^The  legal  effect  of  a  contract  is  of 
controlling  influence  in  determining  the  remedy  the  parties  may 
have  for  its  enforcement. 

Evansville,  etc,  Ry.  Co.  v.  EvansvUle,  etc.^  Ry.,  502, 513  (7). 

29.  Definition. — Termination. — A  contract  is  an  agreement  be- 
tween two  or  more  persons,  based  on  a  sufficient  consideration,  to 
do  or  to  refrain  frcHn  doing  some  particular  thing,  and  its  obliga- 
tions remain  in  force  on  the  parties  thereto  until  terminated  by 
performance  or  in  some  other  manner  recognized  by  law. 

Smith  V.  Hunt,  592, 596  (4). 

30.  MutuaUty,^^*Unilat€ral  ContracV\ — ^The  term  "unilateral  con- 
tract** is  a  legal  solecism  that  has  come  into  use  as  expressing 
the  idea  of  a  contract  lacking  In  mutuality. 

High  Wheel  Auto,  etc,  Co,  v.  Journal  Co.,  396, 398  (1). 

31.  Acceptance. — Mutuality. — Where  a  contract  or  order  is  signed 
by  one  of  the  contracting  parties,  and  accepted  by  the  other,  and 
affirmative  acts  constituting  the  consideration  done  by  the  latter, 
the  party  signing  cannot  assert  a  want  of  mutuality  in  the  in- 
strument       High  Wheel  Auto,  etc.,  Co.  v.  Journal  Co.,  396, 398  (2) . 
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32.  Demand  for  Performance  After  Breach. — ^Where  the  time  of 
payment  is  of  the  essence  of  a  contract,  a  party  thereto  while  in 
arrears  has  no  right  to  demand  a  performance  by  the  other  party. 

Cullen-Friestedt  Co.  v.  Turley,  468, 474  (6). 

33.  Contracts  for  Materials.  —  Performance. — Breach,  —  Where 
plaintlfTs  inability  to  comply  with  his  contract  to  furnish  stone 
to  defendant  in  quantities  up  to  150  cubic  yards  per  day  was 
condoned  by  an  arrangement  whereby  defendant  was  to  bear  with 
plaintiff,  and  purchase  stone  needed  In  the  open  market,  and 
when  a  time  should  come  that  defendant  could  not  use  as  much 
stone  as  plaintiff  could  furnish,  plaintiff  was  to  bear  with  de- 
fendant, plaintiff,  on  thereafter  being  directed  by  defendant  to 
ship  no  more  stone  until  further  orders,  could  not  rely  on  such 
direction  as  constituting  a  breach  of  the  contract,  unless  defend- 
ant failed  for  an  unreasonable  time  to  give  such  further  orders. 

CullenrFriestedt  Co.  v.  Turley,  468, 473  (4). 

34.  Contracts  for  Materials. — Part  Performance. — Recovery  on 
Quantum  Meruit — ^Where  one,  having  a  special  contract  to  fur- 
nish materials,  is  prev^ited  from  completing  the  contract  by  the 
other  party,  he  may  recover  for  the  nfaterlals  furnished  on  the 
quantum  meruit,  not  to  exceed  the  contract  price. 

CullenrFriestedt  Co.  v.  Turley,  468, 472  (2). 

35.  Contract  for  Materials, -^  Part  Performance.  —  Recovery. — 
Where  one  enters  into  a  special  contract  to  furnish  materials  to 
another,  and  furnishes  the  same,  though  not  in  the  time  or  man- 
ner stipulated  in  the  contract,  and  the  other  party  accepts  and 
uses  the  same  the  party  furnishing  such  material  may  recover 
the  value  thereof  less  the  damages  occasioned  by  his  failure  to 
comply  with  his  contract. 

Cullen-Friestedt  Co.  v.  Turleyj  468, 472  ( 1 ) . 

36.  Bales  of  Real  Estate. — Action  for  Commission. — Complaint. — 
Bufflciency. — Performance. — ^In  an  action  to  recover  a  commission 
for  the  sale  of  real  estate,  where  the  contract  was  composed  of 
correspondence  consisting  of  defendant's  letter  in  which  defend- 
ant offered  certain  land  for  sale  and  stated  that  he  would  pay  a 
commission  of  one  dollar  an  acre  to  the  agent  with  whose  buyer 
he  consummated  a  sale  at  the  price  and  terms  named,  plaintiff's 
letter  to  defendant  accepting  the  employment,  and  defendant's 
reply  letter  to  plaintiff  in  which  he  wrote  that  he  was  glad  plain* 
tiff  would  undertake  to  find  a  purchaser  for  said  farm,  that  he 
would  consider  good  trades  and  that  he  would  keep  good  his 
words  as  expressed  in  said  first  letter  if  he  made  a  sale  with  a 
purchaser  found  by  plaintiff,  the  allegation  of  the  complaint,  that 
plaintiff  produced  a  purchaser  for  said  land  with  whom  the  de- 
fendant consummated  a  sale  and  to  whom  he  conveyed  said  land 
for  other  land  and  property,  suflidently  shows  a  performance  of 
the  contract  by  plaintiff.  Olcott  v.  McChire,  79, 89  (9). 

CONTRIBUTORY  XEGLIGENCE— 

See  Master  and  Sesvant  23,   24;   Negligence  6-12;   Railboads 

9-11,  22. 
See  Tbial  33;  Bump  v.  Woods,  347,  355  (9). 

CONVERSION— 

1.  Complaint.^Allegations.—8ufHciency.^A  complaint  for  conver- 
sion directly  alleging  that  plaintiff  is  the  owner  and  was  in 
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poBsessioa  of  the  chattels  In  quefitton  at  the  time  of  their  con- 
version, \b  sufficient  as  to  such  allegations. 

Caritan  v.  HanawaU,  409, 412  (1 ) . 

2.  Complaint. — AllegiUion  as  to  Damage. — Sufficiency. — ^In  a  com- 
paiut  for  conversion,  an  allegation  that  the  property  converted 
was  of  the  value  of  $314.33,  taken  in  connection  with  the  allega- 
tions as  to  ownership,  possession  and  conversion,  was  sufficient  as 
an  allegation  showing  damage  in  the  amount  of  the  value  of 
the  property.  Carson  v.  Hanawalt,  409, 412  (2). 

3.  Drain  Tile. — Ournership. — Complaint — AUegation  of  Specific 
Facts. — ^Where  a  complaint  for  the  conversion  of  drain  tile  al- 
leged facts  showing  that  such  tile  were  a  i)ortlon  of  a  tile  ditch 
constructed  by  the  board  of  county  commissioners  for  the  drain- 
a>;e  of  plain tilTs  land  and  other  lands  assessed  to  pay  for  its 
construction,  that  defendant,  having  a  contract  to  construct  a 
new  drainage  ditch  along  the  line  of  the  old  one,  entered  on 
pUiintifTs  land  and  took  therefrom  the  tile  from  the  olti  dltdi, 
against  plaintlfTs  protest,  and  converted  them  to  his  own  use, 
and  that  defendant  had  no  title  or  interest  in  the  tile  what- 
ever, such  allegations  showed  plaintiff  to  have  a  positive  inter- 
est in  the  pr<^)erty  converted,  and  while  it  may  have  been 
si)ecial  or  qualified,  it  was  such  an  interest  as  could  be  de- 
stroyed by  the  wrongful  act  of  defendant,  anil  sufficient  to  sus- 
tain an  allegation  of  ownership. 

Carson  v.  Hanawalt,  409, 412  (3). 

4.  Ournership  of  Property  Converted.  —  Tenants  in  Common, — 
Right  to  Maintain  Action. — In  a  complaint  for  the  conversion  of 
drain  tile,  where  it  was  shown  tJiat  at  the  time  of  the  conversicRi 
plaintiff  was  in  possession  of  the  tile  and  had  an  Interest  ttiere- 
in,  it  was  of  no  consequence  whether  her  interest  was  that  of 
complete  ownership,  or  that  of  a  tenant  In  common  with  other 
land  owners  whose  lands  had  been  assessed  for  the  payment  of 
the  ditch  from  which  the  tile  had  been  taken,  for  in  either  event 
defendant's  wrongful  appropriation  thereof  to  his  own  use  en- 
titled the  plaintiff  to  maintain  the  action. 

Carson  v.  Hanwioalt,  409, 413  (5 ) . 

5.  Otcnership  of  Property. — Defense. — ^The  fact  that  property  be- 
longed to  plaintiff  and  others  cannot  be  used  by  a  stranger  as 
a  defense  in  an  action  against  him  for  conversion. 

Carson  Y.  Hanatoalt,  409, 413  <6). 

6.  Actions. — Ownership. — Possession. — ^The  plaintiff  in  an  action 
for  conversion  must  have  a  right  of  property,  either  general  or 
special,  and  possession,  o<r  the  right  of  Immediate  possession  at 
the  time  of  conversion.  Carson  v.  Hanmoalt,  409, 414  (7). 

7.  Action  hy  Tenant  in  Common. — Damages. — In  an  action  for 
conversion,  a  plaintiff  who  Is  the  owner  as  a  tenant  in  common. 
Is  entitled  to  damages,  as  against  a  stranger,  in  the  full  value 
of  the  property  converted,  holding  the  surplus  in  excess  of  his 
interest  as  a  trustee  for  the  other  owners. 

Carson  v.  Hanaioalt,  409, 414  (8). 

8.  Directions  in  Will. — Realty  and  Personalty. — ^Where  a  will  di- 
rects land  to  be  sold  and  converted  into  money,  courts  of  equity 
will  deal  with  the  land  as  personalty. 

Waning  v.  Scott,  23, 25  (1) . 

9.  Directions  in  Will^S efficiency  of  Z)irection«.— Where  there  is 
such  a  blending  of  the  real  and  personal  estate  by  the  testaitor  in 
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his  will  as  clearly  to  show  that  he  Intended  to  create  a  fund  out 
of  both  real  and  personal  estate  and  bequeath  the  fund  as  money, 
it  will  be  sufficient  to  work  an  equitable  conversion  of  the  real 
estate  into  money.  Walling  v.  8oott,  23, 25  (2) . 

10.  Directions  in  Will.— Power  of  fifaZe.— Time.— Where  the  will  di- 
rected that  all  the  property  after  payment  of  testator's  debts 
should  go  to  the  wife  during  her  life,  and  that  all  remaining  In 
her  possession  at  her  death  should  be  sold  and  the  proceeds  dis- 
tributed among  testator's  heirs,  an  equitable  conversion  of  the 
property  took  place  at  testator's  death,  although  the  time  of 
sale  and  actual  conversion  was  to  be  at  the  death  of  the  life 
tenant.  Wallinff  v.  Scott,  23, 26  ( 5 ) . 

il.  Provisions  of  Will, — Reconversion. — Where  a  will  directs  a  con- 
version of  real  estate  into  money  to  be  divided  among  a  number 
of  beneficiaries,  a  reconversion  may  be  had  by  agreement  of  all 
the  beneficiaries,  but  one  beneficiary  may  not  reconvert  his  share 
without  the  consent  of  the  others.        Walling  Y.Scott,  23, 27  (8). 

CONVEYANCES — 

To  trustees  of  a  church,  see  Deeds  5. 

CORPORATIONS — 

1.  Capital  Stock. — Trust  Fund  for  Creditors, — Stock  Suhscriptiom, 
— ^Money  agreed  to  be  paid  into  the  treasury  of  a  corporation  on 
account  of  shares  is  regarded  not  only  as  a  part  of  the  fund  for 
the  transaction  of  business,  but  also  as  a  trust  fund  for  the 
benefit  of  creditors.  Haskell \.  Gardner,  l^S  {!). 

2.  Insolvencjf. — Receivers. — Unpaid  Stock  Subscriptions. — 'Upon 
the  insolvency  of  a  corporation,  a  receiver  therefor  may  be  au- 
thorized to  sue  on  account  of  unpaid  stock  subscriptions,  but 
generally  he  cannot  compel  payment  of  a  subscription  that  the 
corporation  could  not  have  enforced  at  the  time  of  his  appoint- 
ment Haskell  v.  Gardner,  1, 3  (2). 

3.  Action  on  Stock  Subscriptions. — Payment. — Instructions. — In  an 
action  brought  by  the  receiver  of  an  Insolvent  corporation  to  re- 
cover on  a  subscription  to  its  capital  stock,  an  instruction  which 
told  the  jury  thnt  defendant  was  entitled  as  a  creditor  of  the 
corporation  to  have  his  claim  set-off  against  the  amount  alleged 
to  be  due  from  him  on  such  subscription,  even  if  erroneous,  was 
harmless,  where  defendant  had  pleaded  payment  and  there  was 
evidence  to  sustain  such  plea.  Haskell  Y.Oardner^  1,6  (4), 

4.  Insolvency. — Receivers. — Action  on  Stock  Subscription. — De- 
fense.— Payment  in  Property. — ^In  an  action  by  the  receiver  of 
a  corporation  on  a  stock  subscription,  where  the  evidence  showed 
that  defendant  had  sold  to  the  corporation  certain  property 
which  was  of  a  value  equal  to  that  of  the  stock  subscribed  by 
defendant,  and  which  was  necessary  in  the  business  of  the  cor- 
poration and  was  received  by  it  in  payment  of  such  subscrip- 
tion, the  status  of  such  stock  was  that  of  paid  up  stock,  it  be- 
ing unnecessary,  in  the  absence  of  a  statutory  requirement,  that 
a  subscription  to  capital  stock  shall  be  paid  in  cash. 

Haskell  Y.  Gardner,  1,3  (3). 
COUNTY  AUDITORS- 
SCO  Highways  2. 
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See  H10HWAT8  2. 

COURTS— 

Failure  to  comply  with  roles  of,  see  Afpkal  40,  4&. 

Right  of  appellee,  where  appellant  falls  to  comply  wltb  rules  ot 
see  Affeal  4SL 

1.  Rul€$, — Effect — ^When  mles  of  court  are  adopted  and  pub- 
lished, they  have  the  force  and  effect  of  law,  and  are  obliga- 
tory upon  the  court,  as  well  as  upon  the  parties  to  causes  pending 
before  it  Webster  t.  BUgh,  56, 58  (3) . 

2,  Jurisdicti4m.Superior  Court.— AciUm  to  Replevy  Property 
Taken  on  Execution  Issued  by  Justice  of  the  Peace. — ^Where  an 
execution  plaintiff  assumed  control  of  an  execution  issued  on  a 
Judgment  had  before  a  Justice  of  the  peace  and  directed  the  con- 
stable in  making  a  levy,  an  action  in  replevin  against  the  execu- 
tion plaintiff  and  the  officer,  by  one  claiming  to  be  the  owner  of 
the  property  levied  on^  was  properly  brought  in  the  superior 
court  McFerran  v.  Btoaynie^  50, 55  (4) . 

COVEXANTS— 

Of  warranty*  see  Deeds  0;  Ragle  v.  Dedmanf  359,  361  (2). 

Covenants  Running  With  the  Land. — Oas  Lease. — ^A  covenant  in  a 
gas  lease  whereby  the  lessee  is  to  furnish  lessor  with  gas  to  light 
and  heat  the  dwellings  on  the  premises  within  sixty  days  from 
date  of  the  lease,  or  in  lieu  thereof  the  sum  of  twenty  dollars 
yearly  in  advance,  is  a  covenant  running  with  the  land  for  a 
breach  of  which  the  grantee  of  the  lessor  has  a  ri^t  of  acticm. 

Indiana  Nat,  Oas,  etc^  Co,  v.  Harper,  555i  557  (1). 

CREDITORS— 

Relief  to,  see  Fbaud  2. 

CROBSINOS— 

See  Raiuoads  5, 

Accidents  on,  see  Railroads  6-12w 

CUSTOMS  AND  USAGES— 

"L    Customs  Relating  to  Matters  of  Law. — ^Proof  of  a  custom  will 

not  be  received  when  in  conflict  with  well  settled  rules  of  law. 

High  Wheel  Auto,  etc,  Co.  v.  Journal  Co.,  396, 399  (4) . 

2.  Bales, — Quality  of  Article  Sold. — Evidence. — For  the  purpose  of 
determining  whether  staves  sold  under  a  contract  were  No.  1  or 
No.  2  grade,  it  was  competent  to  show  the  custom  of  the  trade 
as  to  the  meaning  of  such  terms. 

Oandy  v.  Seymour  Slack  Stave  Co.,  72, 77  (5) . 

3.  Operation, — Construction  of  Contract — ^A  custom  or  usage  long 
continued  and  uniform,  generally  known  and  acquiesced  in,  may 
be  shown  in  a  proper  case,  where  there  Is  doubt  in  construing  a 
contract  or  in  ascertaining  the  manner  of  discharging  some  duty. 

High  Wheel  Auto,  etc.,  Co.  v.  Journal  Co.,  396>  399  (3). 

4.  Operation. — Unambiguous  Contract. — Answer, — In  an  action  on 
a  contract  for  space  at  an  exhibition,  where  the  contract  con- 
tained a  direct  and  positive  promise  to  pay  an  amount  certain 
at  a  time  certain  without  conditions  or  qualifications,  an  answer 
alleging  certain  customs  of  the  trade,  exempting  defendants  f^m 
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the  obligation  to  pay  for  such  space,  was  Insufficient,  since  the 
parties  had  a  right  to  contract  against  custom  and  the  contract 
was  not  open  to  construction  or  explanation. 

High  Wheel  Auto,  etc.,  Co.  v.  Journal  Co.,  396, 400  (5) . 

5.  Sales. — Instructions. — Invading  Province  of  Jury. — ^In  an  action 
to  recover  the  price  of  staves  sold  under  a  contract  calling  for  No. 
1  and  No.  2  staves,  where  plaintiff's  president  testified  that  the 
grades  were  fixed  by  the  manufacturer,  and  there  was  evidence 
to  support  defendant's  contention  that  the  grades  mentioned 
were  those  established  by  a  cooperage  manufacturers*  associa- 
tion, an  instruction  which  told  the  jury  that,  if  it  found  such 
contract  to  have  been  entered  into,  the  grades  named  therein 
were  the  grades  known  and  recognized  by  those  engaged  In  the 
manufacture  and  sale  of  cooperage  stock  at  the  place  where  the 
staves  were  manufactured,  took  from  the  jury  the  question  as  to 
what  the  terms  used  in  the  contract  meant  and  was  erroneous. 

Qandy  v.  Seymour  Slack  Stave  Co.,  72, 77  (6). 

DAMAGES — 

See  Bailment  2. 

See  CoNTEACTS  21;  CuUen-Friestedt  Co.  v.  Turley^  468,  473  (3). 

See  CoNVEBSioN  7;  Carson  v.  Hanaicalt,  409,  414  (8). 

Measure  of,  see  Sales  6. 

Action  for,  resulting  from  unlawful  sales  of  liquors,  see  Intoxi- 
cating I^QUOBS  1-14. 

The  provision  of  the  statutes  for  granting  a  new  trial  on  the 
ground  of  excessive,  applies  only  to  tort  actions,  see  New  Tbiai, 
2;  Boggs  v.  T(mey,  289,  290  (1). 

Allowing  of,  by  board  of  county  commissioners  on  ordering  the 
opening  of  a  highway  Is  not  a  judgment  against  the  county,  see 
Highways  1;  Lortz  v.  Davis,  337,  346  (3). 

1.  Complaint. — Averments. — Sufficiency . — A  pleading  which  fails 
to  allege  that  the  complaining  party  is  damaged,  and  contains 
no  averment  of  facts  from  which  an  inference  of  damages  can  be 
forced,  is  insufficient  as  a  complaint  for  damages. 

Atkins  v.  Kattman,  233, 237  (3) . 

2.  Liquidated  Damages. — Penalty. — Distinction. — ^When  the  dam- 
ages likely  to  be  occasioned  by  the  breach  of  a  contract  are  un- 
certain, and  the  sum  fixed  to  be  recovered  on  such  breach  Is  not 
grossly  excessive  or  unjust,  it  will  be  treated  as  liquidated  dam- 
ages, but  if  the  damages  likely  to  be  occasioned  are  susceptible 
of  certain  proof,  and  the  amount  stipulated  to  be  paid  on  the 
breach  is  in  excess  of  that  amount,  it  will  be  treated  as  a  penalty. 

Walker y.  Bemcnt,  645, 658  (12). 

DEATH— 

1.  Presumptions. — Burden.— Where  one  Is  shONvn  to  have  been 
alive  at  a  certain  time,  the  presumption  of  life  continues  and  the 
burden  of  proving  that  he  is  dead  rests  on  the  party  asserting 
such   fact.  Metropolita/n  Life  Ins.  Co.  v.  Lyons,  534, 538  ( 4 ) . 

2,  Presumption  from  Absence. — Common  Law  Rule. — At  common 
law  a  person  is  presumed  to  be  living  for  seven  years  after  his 
disappearance,  and  a  presumption  of  death  arises  only  from  an 
unexplajned  absence  for  that  length  of  time. 

Metropolitan  Life  Ins.  Co.  v.  Lyons,  534, 538  (2) . 
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3.  Presumption  from  Absence. — Statutory  Provisions. — Scope. — 
The  provisions  of  12747  Burns  1908,  82232  R.  S.  1881,  and  §2148 
Burns  1908,  Acts  1883  p.  209,  which  create  a  presumption  of 
death  from  one's  absence  from  his  usual  place  of  residence  for 
the  space  of  five  years  relate  exclusively  to  the  settlement  of  tb  ^ 
estates  of  absentees. 

Metropolitan  Life  Ins.  Co.  v.  Lyons,  534,  537  (1). 

4.  Presumption  from  Absence. — Evidence. — Proof  of  absence  for 
seven  years  will  not  alone  give  rise  to  the  presumption  of  death, 
but  in  addition  to  such  absence  it  must  be  shown  that  the  absent 
I)erson  left  for  a  temporary  puri)ose  and  has  not  returned  and 
that  those  most  likely  to  hear  from  him  have  received  no  word 
or  tidings  from  him;  and  where  the  absentee  established  a  resi- 
dence abroad,  the  presumption  of  death  will  not  arise  from  the 
fact  that  his  family  and  friends  have  heard  nothing  from  him 
for  seven  years  unless  it  is  also  shown  that  due  inquiry  was 
made  at  the  place  of  such  residence  and  that  no  tidings  of  him 
could  be  obtained. 

Metropolitan  Life  Ins.  Co.  v.  Lyons,  534,  538  (5). 

5.  Evidence. — Hearsay. — The  death  of  an  individual,  though  dis- 
connected from  any  question  of  pedigree,  and  for  whatever  pur- 
I>ose  sought  to  be  established,  may  be  proved  by  hearsay,  subject 
to  the  same  restrictions  that  are  applicable  in  cases  where  mat- 
ters of  pedigree  are  involved. 

Metropolitan  Life  Ins.  Co.  v.  Lyons,  534, 544  (9). 

0.  Evidence. — Extent  of  Rule  Admitting  Hearsay. — ^The  rule  as  to 
the  admission  of  hearsay  evidence  to  prove  the  death  of  an 
individual  extends  only  to  the  general  reputation  in  the  family 
of  such  person  and  among  his  kindred. 

Metropolitan  Life  Ins.  Co,  v.  Lyons,  534, 544  (10). 

7.  Evidence. — Hearsay. — Declaration  by  One  Not  Related  to  Fam- 
ily.— In  an  action  on  a  life  policy,  testimony  of  a  witness  that 
he  and  his-  deceased  brother  knew  {he  insured  and  that  the 
brother  had  told  witness  that  the  insured  was  drowned,  was 
inadmissible  because  it  did  not  appear  that  the  declarant  was 
a  member  of  the  insured's  family  or  that  he  was  related  thereto 
by  blood  or  marriage,  and  also  for  the  reason  that  the  fact  of 
the  insured*8  death  was  not  one  of  such  remote  origin  as  to  be 
known  only  by  reputation  and  family  tradition. 

Metropolitan  Life  Ins.  Co.  v.  Lyons,  534, 545  (12) . 

8.  Proof  of  Death  as  a  Fact.— -Evidence. — Sufflciency.—VnieTe  it 
is  necessary  to  prove  the  death  of  an  absentee  at  a  particular 
time  short  of  the  time  required  to  establish  the  presumption  ot 
death,  it  may  be  shown  by  direct  evidence  or  by  proof  of  circum- 
stances from  which  such  death  may  be  rightly  and  reasonably 
inferred,  but  not  by  facts  and  circumstances  alone  which  would 
be  sufficient  only  to  create  a  presumption  of  death  after  the  lapse 
of  seven  years.       Metropolitan  Life  Ins.  Co.  v.  Lyons,  534, 539  (6). 

"DECISION  CONTRARY  TO  LAW — 

See  WoBOs  and  PH&iSEs. 

DECLARATIONS — 

Of  deceased  persons,  when  admitted,  see  Evidencb  3. 
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1.  Conditions  Subsequent, — 'Construction. — Conditions  subsequent 
in  deeds  are  not  favored  In  law  and  are  strictly  construed. 

Taylor  V.  Campbell,  515, 523  (4). 

2.  Construction, — Where  the  wording  of  a  deed  Is  subject  to  more 
than  one  construction,  it  must  be  construed  so  as  to  effectuate 
the  intention  of  the  contracting  parties. 

Ragle  v.  Dedman,  359, 362  (5). 

3*    Construction. — The  language  of  a  deed  will  be  construed  so  as 

to  ascertain,  if  possible,  the  intention  of  the  parties,  and  where 

the  deed  admits  of  two  constructions,  the  one  least  favorable  to 

the  grantor  will  be  adopted.  Taylor  y.  Campbell,  615, 62S  (5). 

4.  Construction. — Defeasible  Estates, — Conditions  Subsequent. — 
Where  a  conveyance  of  land  to  the  trustees  of  a  church  recited 
that  it  was  to  be  held  in  trust  for  the  use  of  the  members  of 
such  church  according  to  its  rules  and  discipline,  and  imposed 
no  restraint  on  alienation  and  contained  no  provision  for  forfeit- 
ure in  the  event  the  property  ceased  to  be  used  for  church  pur- 
poses, th»  recital  that  the  grant  was  In  trust  for  the  uses  and 
purposes  theT'eln  set  out  did  not  create  a  defeasible  estate  nor 
condition  subsequent  for  the  violation  of  which  a  forfeiture  or 
reversion  would  result,  but  was  merely  a  directory  provision  en- 
forceable at  the  instance  of  the  church. 

Taylor  Y.  CowpfteZi,  515, 524  (6). 

5.  Conveyance  to  Trustees  of  Church, — Construction. — Estate  Con- 
veyed.— ^A  conveyance  to  named  persons,  designated  as  the  trus- 
tees of  the  parsonage  of  a  ministerial  charge,  and  their  suc- 
cessors in  o£9ce,  "in  trust  for  the  use  and  benefit  of  the  minis- 
try and  membership  of  the  Methodist  Episcopal  Church  in  the 
United  States  of  America,  subject  to  the  discipline,  usage  and 
ministerial  appointments  of  said  church,"  and  providing  for  dis- 
position of  the  proceeds,  in  the  event  of  sale,  in  accordance  with 
said  dist'ipllne,  does  not  give  to  either  of  the  churches  composing 
such  ministerial  charge  any  legal  estate  or  interest  In  the  prop- 
erty conveyed.  Essemv.  Hopkins,  310,321  (2), 

6.  Covenant  of  Warranty. — Construction, — Statute, — ^Where  a  deed 
recites  that  the  grantor  "conveys  and  warrants"  the  premises, 
the  provisions  of  §3958  Burns  1908,  §2927  R.  S.  1881,  that  such 
a  deed  shall  be  deemed  a  conveyance  in  fee  simple,  with  cov- 
enant that  the  grantor  is  lawfully  seized  of  the  premises,  that 
he  guarantees  quiet  possession  thereof,  that  the  same  are  free 
from  all  incumbrances  and  that  he  will  warrant  and  defend  the 
title  to  the  same  against  all  lawful  claims,  should.  In  the  con- 
struction of  such  deed,  be  read  into  it  as  if  written  therein  at 
full  length.  Ragle  v.  Dedman,  359, 361  (2 ) . 

Conveyance  by  Joint  Tenants,  —  Covenants,  —  Joint  or  Several 
Nature. — ^Where  land  was  conveyed  by  warranty  deed  by  ten- 
ants in  common  who  had  acquired  the  same  by  descent,  and  at 
the  time  there  was  a  valid  judgment  against  one  of  the  tenants 
which  was  a  Hen  on  his  interest,  the  covenants  In  the  deed,  in 
the  absence  of  language  limiting  them  to  the  separate  Interests, 
must  be  construed  as  joint  and  as  rendering  all  the  tenants  lia- 
ble for  the  breach  of  the  covenant  arising  from  the  existence  of 
such  judgment  lien.  Ragley.Dedmam,  359^363  (7). 

&  Operation, — Judicial  Power.— Where  the  language  employed  In 
a  deed  Is  not  uncertain,  the  contract  as  expressed  In  the  deed 
must  be  enforced  as  made,  althou^,  in  the  opinion  of  the  court, 
it  may  seem  in  some  respects  inequitable. 

Ragle  Y.  Dedman,  359, 863  (6). 
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0.  Execution, — Merger  of  Previous  yeffotiaiUms. — ^Upon  the  exe- 
cution of  a  deed,  all  prevloas  negotiatloDfl  In  reference  thereto, 
whether  parol  or  wrltteD|  are  merged  therein  and  the  terms  of 
the  deed  will  control  Essex  v.  Hopkins,  316^  321  (3). 

DEFAUI/IV— 

Setting  aside,  see  Judgment. 

DEPOSITIONS— 

A  motion  to  strike  ont  answers  to  questions  in  a,  how  made  part  of 
record^  see  Appeal  20. 

Rulings  on  motion  to  strike  out  parts  of,  cannot  be  considered  as 
independent  assignment  of  errors  on  appeal,  but  are  proper 
grounds  for  new  trial,  see  Appeal  25. 

1.  Motion  to  Strike  Out.^Statute.Sectlon  662  Bums  1908,  Acts 
1003  p.  338,  relative  to  motions  to  insert  new  matter  or  to  strike 
out  parts  of  pleadings,  depositions,  etc.,  is  mandatcwy  In  Its  re- 
quirements that  such  motions  shall  be  in  writing. 

Steele  v.  Michigan  Buggy  Co^  635i  638  (4). 

2.  Examination  Before  Trial. — Corrections. — ^Where  a  deposition 
or  examination  is  presented  to  a  witness  or  party  for  his  signa- 
ture, he  may  have  any  corrections  made  therein  necessary  to 
make  it  speak  the  truth,  but  such  corrections  should  be  made 
before  the  notary  taking  the  deposition  or  examination,  either 
on  notice  to  the  opposite  party  or  his  attorney,  or  on  voluntary 
appearance.  Bump  v.  Woods,  347, 357  (14),  358  (14). 

DEMURRER— 

See  Pleadino  20-25. 

DESCENT  AND  DISTRIBUTION-i- 

Dcbts  of  Intestate, — LiaUlitj/  of  Heirs. — ^An  action  brought  by  an 
administrator  de  bonis  non,  for  and  on  behalf  of  the  estate  which 
he  represents  alone,  to  recover  from  the  heir  of  an  intestate  for 
breach  of  a  bond  which  said  intestate  signed  as  surety,  cannot 
be  maintained  where  it  appears  from  the  complaint  that  there 
has  been  no  administration  on  the  estate  of  said  surety,  and 
there  are  no  averments  with  reference  to  any  other  debts  against 
or  creditors  of  said  estate.         Craven  v.  State,  exrel,  30, 33  (1). 

DISCRETION  OF  COURT— 

The  appointment  of  a  coadministrator  lies  in  the,  see  Exscutobs 

AND  ADMINIBTBATOBS  1. 

The  order  of  the  admission  of  evidence  is  ordinarily  a  matter 
within  the  sound,  and  will  furnish  no  ground  for  reversal  unless 
there  has  been  a  clear  abuse  of  such  discretion,  see  Appeal  58. 

Trial  court  is  vested  with  a  certain  discretion  in  setting  aside  de- 
faults and  courts  of  appeal  are  reluctant  to  disturb  Its  action 
where  such  relief  has  been  granted*  see  Judomsnt  7« 

DRAFT — 

Recovery  of  money  advanced  on  an  unaccepted,  see  Guabawtt  2l 
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DRAINS— 


!•  Use. — Right  to  Use  Surface  Dradn  for  Sanitary  Sewage. — Mu- 
nicipal Corporations. — ^A  city  that  has  been  assessed  for  the  con- 
struction of  a  public  ditch  for  the  drainage  of  surface  water, 
has,  by  virtue  of  such  assessment,  the  right  to  drain  the  surface 
water  from  its  streets  and  alleys  into  and  through  the  same,  but 
does  not  have  the  right  to  use  such  ditch  as  an  outlet  for  sani- 
tary sewage  from  buildings  located  on  private  lots  not  assessed. 

Geiger  v.  Town  of  Churubusco,  685, 690  (3) . 

2.  Statutes, — Repeal. — Repeal  hy  Implication. — ^The  act  of  March 
11,  1907  (§6140  Burns  1908,  Acts  1907  p.  508),  which  relates  to 
the  repair  and  cleaning  of  ditches,  expressly  repeals  all  laws 
theretofore  enacted  in  relation  to  drainage,  except  as  to  certain 
pending  proceedings,  and  the  act  of  March  12,  1907  (§6160  Bums 
1908,  Acts  1907  p.  600),  which  is  declared  to  be  supplemental  to 
said  act  of  March  11,  together  fully  cover  said  subject  and  pro- 
vide additional  penalties  not  found  in  the  old  law,  so  that,  al- 
though that  portion  of  §10  of  an  act  approved  March  6,  1905 
(Acts  1905  p.  456,  §5631  Burns  Supp.  1905),  providing  "that  such 
parts  of  public  drains  as  are  within  the  corporate  limits  of  any 
city  or  towTi  shall  be  kept  In  repair  by  sudi  city  or  town,"  is 
not  found  in  either  of  said  acts  of  1907,  by  giving  to  the  repeal- 
ing clause  of  the  act  of  March  11,  1907,  the  broad  scope  it  seems 
to  have  and  considering  the  legislative  intent  as  gathered  from 
the  title  of  the  act  of  March  12,  1907,  said  acts  operated  to  re- 
peal §10  of  said  act  of  March  6,  1905. 

Milligany.  Arnold,  5G9, 660  (1),  563  (1). 

••DUTY"— 

See  WoBDS  and  Phbases. 

ELECnOX  OF  REMEDIES— 

Acts  Constituting  Election. — Where  defendant's  agents  bought  a 
car  of  lemons  and  shipped  them  to  defendant,  attaching  draft  to 
bill  of  lading,  and  delivered  said  bill  of  lading  and  the  attached 
draft  to  the  plaintiff,  who,  relying  on  a  written  guaranty  of  the 
defendant  to  pay  all  drafts  drawn  by  said  agents  when  pre- 
sented, advanced  the  amount  of  said  draft  to  said  agents,  and 
afterwtirds,  on  the  refusal  of  defendant  to  accept  the  lemons  and 
pay  the  draft,  turned  the  draft  and  bill  of  lading  baclt  to  said 
agents  with  directions  to  sell  the  lemons  and  apply  the  proceeds 
to  the  payment  of  the  draft,  such  would  not  constitute  an  elec- 
tion of  remedies  and  would  not  estop  the  plaintiff  from  after- 
wards collecting  from  the  defendant  the  balance  of  the  money 
advanced  on  said  draft. 

Goldsmith  v.  First  National  Bank,  11, 16  (5). 

EIJECTION&— 

1.  Recount. — Appeal. — Jurisdiction. — The  Appellate  Court  acquires 
no  Jurisdiction  on  appeal  from  a  Judgment  dismissing  a  petition 
for  recount  of  votes  where  it  appears  from  the  record  that  the 
lower  court  had  no  Jurisdiction  to  grant  the  relief  prayed. 

Watkins  v.  Forkner,  35, 37  (2) . 

2.  Recount. — Undertaking  for  Costs.— Jurisdiction. — Dismissal  of 
Petition. — ^The  filing  of  a  sufiicient  undertaking  for  costs  is  a 
condition  precedent  in  a  proceeding  to  recount  votes  under  §§6990, 
0901  Bums  190S,  §§4738,  4739  R.  S.  1881,  and  until  it  Is  filed  the 
court  is  without  authority  to  grant  the  prayer  of  the  petition 
and  the  same  may  be  dismissed  for  want  of  Jurisdiction. 

Watkins  v.  Forkner,  35, 37  (1). 
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3.  R€<»unt.^Arifuie$C€noe  l»  BeiulL^DUmUsal  of  Appeal. — 
Where  it  appears  that  pending  an  appeal  from  a  Judgnuent  dis- 
iiiiK8ing  a  petition  for  a  recoont  of  Totes,  the  snocessfol  candi- 
date resigns,  and  the  contestant  acqnJesces  in  the  result  of  the 
(Section  by  becoming  a  candidate  to  fill  the  vacancy,  the  appeal 
will  be  dismiaacd.  If afl^iw  v.  Forfener,  35, 37  (3). 

*'RQriTABIiB  EUBCnON**— 

Si'O  WOBDB  Am  PHBA8B8. 

EQVITABLB  E0IOFFEIi— 

See 


EQUITT-— 

How  penalties  in  a  contract  are  regarded  in  a  court  of,  see  Gon- 
TRACTS  25,  Walker  v.  Bement,  645,  657  (11). 

Where  a  debtor  makes  a  payment  to  one  to  whom  he  owes  several 
debts  and  neither  he  nor  the  creditor  makes  a  specific  apprc^ria- 
tion  thereof,  the  court  will  apply  it  according  to  the  equity  and 
Justice  of  the  case,  see  Patmest  6;  Barrett  v.  Stpp,  30^  311  (8). 

Butts, — Real  Party  in  Interest. — As  a  general  rule  a  suit  in  equity 
mast  be  prosecuted  in  the  name  of  the  real  party  in  interest 

State,  ex  rel,  v.  Liberty  Tp.,  etc.,  208, 213  (3) . 

ESTOPFEIi-* 

See  PABTimsBiP  2,  3. 

Of  landlord,  see  Lahdldbo  and  Tenant  21. 

1.  Equitable  Estoppel. — Equitable  Election. — Equitable  election  is 
the  obligation  imposed  upon  a  party  to  choose  between  two  in- 
consistent or  alternative  rights  where  there  is  a  clear  intention 
that  he  should  not  enjoy  both.      TTaa-er  v.  Bem^nf,  645, 659  (15). 

2.  Waiver. — Distinction. — ^Whlle  a  person  cannot  waive  a  right 
before  he  is  in  a  position  to  assert  It,  he  may  be  estopped  from 
asserting  the  right  by  words  and  conduct  causing  other  persons 
relying  thereon  to  act  in  such  a  way  as  to  place  them  at  a  dis- 
advantaga  Templer  v.  Muncie  Lodge,  etc.,  324, 333  (9) . 

3.  Estoppel  In  Pais. — Elements.'-To  constitute  an  estoppel  in  pais, 
there  must  have  been  a  representation  or  concealment  of  material 
facts  made  with  a  knowledge  of  the  facts,  and  with  the  inten- 
tion that  the  other  party  should  act  upon  it,  and  the  party  to 
whom  the  representation  was  made  must  have  been  ignorant  of 
the  truth  in  the  matter  and  must  have  been  induced  thereby 
to  act  Steele  v.  Michigan  Buggy  Co.,  635, 642  ( 10) . 

4.  Equitable  EstoppeL—Equitable  Election.— Position  in  Judicial 
Proceedings. — ^Where,  after  executing  a  mortgage  to  secure  the 
return  of  certain  stock  of  the  par  value  of  $19,300  loaned  to  him 
by  the  mortgagee,  the  mortgagor  became  a  bankrupt,  and,  being 
unable  to  return  the  stock,  listed  the  real  estate  described  in  the 
mortgage  In  his  schedules  in  the  bankruptcy  proceeding  as  sub- 
ject to  a  mortgage  of  $19,800,  and  listed  the  claim  of  the  mort- 
gagee as  a  secured  claim  for  the  sum  of  $19,300,  the  principles 
of  an  equitable  election  do  not  apply  and,  in  an  action  subse- 
quently brought  by  the  mortgagee  for  foreclosure,  the  position 
assumed  by  him  in  the  bankruptcy  proceedings  does  not  preclude 
those  claiming  under  blm  from  showing  the  actual  value  of  such 
^^^  Walker  v.  Bement,  645, 659  (14) , 
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EVIDENCB — 

See  INSUBANCB  8;  Landlobd  and  Tenant  19,  23;  Limitation  of 
Actions  2;  Mastee  and  Sebvant;  Pabtnership  1-3;  Receivi&bs; 
Street  Railroads  ;  Trial  3-8. 

Limiting  application  of,  see  Appeal  11. 

Sufficiency  of  statement  of,  in  brief,  see  Appeal  48. 

Of  absence,  to  prove  death,  see  Death  4-8. 

Of  custom,  wlien  competent,  see  Customs  and  Usages  2. 

Sufficiency  to  show  ratification,  see  Husband  and  Wife  5. 

How  tlie  question  of  insufficiency  of,  is  presented,  see  Appeal  13. 

In  action  for  damages  resulting  from  unlawful  sales  of  liquor,  see 

INTOXIQ^TING   LiQUORS   11-14. 

Defective  statement  of  the,  in  appellant's  brief  may  be  remedied 
by  a  statement  in  appellee's  brief,  see  Appeal  44. 

Parol,  not  permitted  to  vary  or  add  to  a  written  contract,  see  Con- 
tracts 27,  Smith  v.  Hunt,  502,  596  (3). 

In  an  action  by  the  guardian  of  an  insane  ward  to  recover  for  in- 
juries sustained  by  the  ward,  see  Insane  Persons. 

If  a  finding  of  the  trial  court  is  supported  by  some,  although  con- 
flicting it  cannot  be  disturbed  on  appeal,  see  Appeal  60,  61. 

Where  there  is  some,  In  support  of  every  material  allegation  of  the 
complaint,  it  is  error  to  direct  a  verdict  for  defendant,  see 
Trl\l  15. 

Contract  price  is  prinw  fade,  of  the  value  of  stone  in  an  action  for 
the  reasonable  value  of  stone  sold  pursuant  to  a  contract,  see 
Contracts  9. 

Only  reasons  assigned  in  the  trial  court  as  objections  to  the  intro- 
duction of,  will  be  considered  on  appeal,  see  Appeal  1 ;  Taylor  v. 
Campbell,  515,  519   (1). 

Where  there  was  some  evidence  to  warrant  a  jury  In  finding  that 
there  was  no  contributory  negligence,  a  verdict  for  plaintiff  will 
not  be  disturbed,  see  Appeal  64. 

There  will  be  no  reversal  for  Insufficiency  of,  where  there  was  some 
evidence  to  warrant  the  finding  of  the  jury,  see  Appeal  65. 

Xo  available  error  is  presented  on  the  exclusion  of,  where  the  rec- 
ord shows  that  tlio  witness  afterwards  answered  the  question 
excluded,  see  Appeal  79, 

Tax  deed  Is  prima  facie,  of  tlie  regularity  of  the  sale,  of  all  prior 
proceedings  and  of  the  title  thereby  conveyed,  see  Taxation  1; 
Henderson  v.  Bivena,  3S4,  386  (2). 

Where  brief  fails  to  present  a  statement  of  the,  so  as  to  comply 
with  the  rules  of  the  court,  no  question  on  the  evidence  is 
thereby  presented,  see  Appeal  46;  Wehster  v.  Bligh,  56,  59  (4). 

1.  Admissible  for  Certain  Purpose. — lAmiting  Effect. — ^Where  tes- 
timony is  admissible  for  certain  purposes  only,  the  question  of 
its  effect  and  the  purpose  for  which  ,it  should  be  considered  by 
the  jury   are  matters  to  be  controlled  by  proper  instructions. 

Steele  v.  Michigan  Buggy  Co.,  6a5, 640  (7). 

2.  Hearsay,— Ground  of  Admissibility  to  Prove  Pedigree. — Hear- 
say evidence  on  matters  of  pedigree  Is  admitted  to  prove  remote 
facts  in  family  history  on  the  ground  of  necessity. 

Metropolitan  Life  Ins.  Co.  v.  Lyons,  534, 544  (11) . 
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3.  Heartay. — DeclaratioM  of  Deceased  Per$on9.^Admis8ibiliiy  to 
Prove  Pedigree, — ^Hearsay  evidence  Is  admissible  to  prove  pedi- 
gree which  embraces  facts  as  to  birth,  marriage  and  death,  and 
the  date  when  the  events  happened,  as  well  as  descent  and  rela- 
tionship, but  to  render  the  declarations  of  deceased  persons  ad- 
missible to  prove  such  facts  it  must  be  shown  that  the  declarants 
were  related  by  blood  or  marriage  to  the  family  of  the  person  to 
whom  the  declarations  relate. 

Metropolitan  Life  Jn»,  Oo.  v.  Lyons,  534, 543  (S) . 

4.  Judicial  Notice. — Terms  of  Court. — The  court  Judicially  knows 
that  a  full  term  of  the  Lake  Superior  Court  intervened  between 
the  trial  of  a  cause  on  June  12,  190S,  and  a  second  trial  thereof 
on  December  2,  1908. 

Federal  Cement  Tile  Co.  v.  Korff,  608, 616  (10). 

5.  Opinion. — Speed. — NonrExpert  Witness. — Opportunity  for  Ob- 
serving Speed. — Weight  of  Testimony. — The  opportunity  had  by 
a  non-expert  witness  to  observe  the  speed  of  an  automobile,  as 
to  which  he  has  expressed  an  opinion,  may  be  considered  as 
affecting  the  weight  of  his  testimony. 

Rump  V.  Woods,  347, 357  (13). 

6.  Opinion. — Speed. — Non^Expert  Witness. — Competency. — One  who 
has  had  some  opportunity,  even  though  limited,  to  observe  the 
sfieed  of  an  automobile  immediately  prior  to  its  collision  with 
plaintiff,  is  competent  to  express  an  opinion  as  to  Its  speed  with- 
out qualifying  as  an  expert  i^ump  v.  TToocfs,  347, 356  (12). 

7.  Parol  Evidence. — Explanatory  of  Writing. — Admissibility. — Al- 
though parol  evidence  is  not  admissible  to  vary,  contradict,  add 
to  or  take  from  a  written  instrument,  it  is  admissible  to  give 
effect  to  the  instrument  by  applying  it  to  the  subject-matter  and 
also  to  show  in  what  sense  any  equivocal  expressicHis  in  the 
writing  were  used  by  the  parties. 

Steele  v.  Michigan  Buggy  Co.,  635, 638  (2). 

8.  Parol  Evidence. — Written  Contract. — Superadded  Term. — Where 
a  written  contract  for  the  purchase  of  staves  contained  no  pro- 
vision as  to  where  inspection  should  be  made,  evidence  of  an 
oral  agreement  as  to  the  place  of  inspection,  made  thereafter, 
related  to  a  superadded  term  not  inconsistent  with  the  writing, 
and  was  not  objectionable  under  the  rule  that  all  oral  negotia- 
tions were  merged  in  the  contract 

Gandy  v.  Seymour  Slack  Stave  Co.,  72, 76  (1) . 

9.  Positive  Evidence. — Where  witnesses,  who  were  looking  at  a 
train  as  it  approached  a  crossing  and  had  their  attention  di- 
rected to  it  testified  that  no  warning  of  its  approach  to  the 
crossing  was  sounded,  the  evidence  was  positive  evidence. 

Vandalia  R.  Co.  v.  Baker,  184, 189  (7). 

10.  Value  of  Corporate  Stock. — Prima  Facie  Evidence. — ^The  par 
value  of  a  share  of  corporate  stock  is  prima  facie  its  actual  value. 

Walker  v.  Bement,  645, 651  (2) . 

11.  Writing. — Intention  of  Parties. — If  the  words  of  a  writing 
clearly  express  the  Intention  of  the  writer,  such  intention  will 
prevail  and  extraneous  evidence  cannot  be  admitted  to  show  a 
contrary  Intention. 

Cal  Hirsch  d  Sons,  etc.,  Co.  v.  Peru  Steel,  etc.,  Co.,  59, 68  (5) ,  70  (5) . 

EXAMINATIOX— 

Corrections  made  in,  before  trial,  see  Depositions  2;  Rump  v. 
Woods,  347,  357,  358  (14). 
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EXCEPTIONS— 

In  gross,  see  Appeal  28;  Harting  v.  Vandalia  Coal  Co.^  98,  100  (2). 

"EXGCJSABIiE  NEOIiECT**— 

See  WoBOS  and  Phbases. 

EXECUTORS  AND  ADMINISTRATORS— 

1.  Appointment  of  Administrator. — Joint  Appointment, — Discre- 
tion of  Court. — The  appointment  of  a  coadministrator  lies  in  tiie 
discretion  of  the  court  Curry  y.  Plessinger,lQQ,ns  (1), 

2.  Appointment  of  Administrator, — Procedure. — ^The  matter  of  the 
appointment  of  an  administrator  of  the  estate  of  a  deceased  per- 
son Is  not  an  ordinary  proceeding  and  is  not  controlled  and  gov- 
erned by  the  ordinary  rules  of  procedure. 

Curry  v.  Plessinger,  166, 174  (4) . 

3.  Appointment  of  Administrator. — Statute, — Section  2742  Burns 
1906,  Acts  1901  p.  281,  is  mandatory  in  its  requirement  that  let- 
ters of  administration  shall  be  granted  to  the  next  of  kin,  where 
the  application  is  made  within  the  time  therein  provided. 

Cwry  V.  Plessinger,  166, 175  (6) . 

4.  Appointment  of  Administrator, — Priority  of  Right. — Contest. — 
Motion  for  New  Trial, — Where  on  the  filing  of  a  verified  petition 
and  application  asking  the  removal  of  an  administrator  and  the 
appointment  of  the  petitioners,  the  court  determined  the  case 
without  hearing  any  evidence,  the  overruling  of  a  motion  for  a 
new  trial  was  erroneous.  Curryv.Plessinger^lQ^fn^  (8). 

5.  Appointment  of  Administrator. — Duty  of  Court, — Statutes, — 
Under  §2742  Burns  1008,  Acts  1901  p.  281,  on  the  filing  of  a  peti- 
tion and  application  for  the  removal  of  an  administrator  and 
the  granting  of  letters  to  the  petitioners  Jointly,  it  became  the 
duty  of  the  court  to  examine  the  applicants  and  such  other  per- 
sons as  it  deemed  necessary,  touching  their  qualification  for 
such  appointment  Curry  y.  Plessinger,  166, 174  (5),  175  (6). 

6.  Appointment  of  Administrator, — Refusal  of  Joint  Application. 
— Discretion  of  Court. — ^The  sworn  petition  and  application  for 
the  removal  of  an  administrator  and  the  granting  of  letters  to 
the  petitioners  Jointly,  are  insufficient  to  show  an  abuse  of  dis- 
cretion by  the  court  in  refusing  to  grant  letters  on  such  Joint 
application.  Curry  v.  Plessinger,  166, 173  (3) . 

7.  Refusal  of  Joint  Application. — Appeal, — Where  there  was  no 
evidence  tn  the  record,  no  available  error  was  presented  by  as- 
signments of  errors  based  on  the  court*s  refusal  to  grant  letters 
of  administration  on  a  Joint  application  therefor  and  on  its  re- 
fusal to  revoke  letters  previously  granted. 

Curry  v.  Plessinger,  166^  173  (2) . 

8.  Letters  of  Administration. — Revocation. — Where  letters  of  ad- 
ministration have  been  issued  contrary  to  the  provisions  of  the 
statute,  they  may  be  revoked  by  the  court  of  its  own  motion,  or 
on  the  application  of  any  person  Interested,  or  upon  the  sugges- 
tion of  an  amicus  curiae.  Curry  y.  Plessinger,  1G6,17Q  (7). 

9.  Removal,  —  Collateral  Attack,  —  Presumption, — ^The  order  or 
Judgment  of  a  court  removing  an  administrator  will  be  presumed 
to  be  correct  as  against  collateral  attack. 

Craven  v.  atatCt  em  relf  80, 34  (3) . 

FELLOW  SERVANTS — 

See  Masteb  and  Sebvant. 
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FINBINGS— 

See  TUal  41-4a 

FRATfiRNAIi  INSURANCE— 

See  lNSURA27C£  1-3. 

FRAUD — 

See  Sales  10. 

1.  PrcHumptions.— lender  §7483  Bnms  1908,  84924  R.  S.  1881, 
fraud  will  not  tie  presumed  nor  inferred,  but  Is  a  question  of  fact 
that  must  be  proved  as  other  questions  of  fact,  and,  when  averred, 
must  be  prove<l  and  found. 

Wills  V.  Mooney-MueUer  Drug  Co.,  193, 199  (3) . 

2.  Fraudulent  Sales. — Consideration. — Relief  to  Creditors, — Find- 
ings, — Where  relief  Is  granted  to  creditors  affected  by  a  fraud- 
ulent sale,  even  in  a  case  where  the  consideration  represents  full 
value,  the  finding  must  be  within  the  issues  tendered  by  the 
complaint  Wills  v.  Mooney-MueUer  Drug  Co.,  193, 200  (6) . 

3.  Fraudulent  Representations, — Opinions. — Statement  of  Fact.--* 
Question  for  Jury. — In  an  action  to  recover  for  fraudulent  rep- 
resentations made  in  an  exchange  of  property,  it  was  for  the 
Jury  to  determine  under  proper  instructions,  whether  the  repre- 
sentations made  as  to  the  value  of  the  property  were  merely  the 
expressions  of  an  (^inicm  or  affirmation  of  facts  to  be  relied 
upon.  New  v.  Jackson,  120, 129  ( 8 ) . 

4.  Fraudulent  Representations  as  to  Value  of  Property. — Effect. — 
Where  a  vendor  knows  that  a  vendee  is  wholly  ignorant  of  the 
value  of  the  property  and  is  relying  upon  the  vendor's  repre- 
sentation as  to  Its  value,  and  such  representation  is  made,  not 
as  a  mere  expressiiMi  of  opinion,  but  as  a  statement  of  fact  know^n 
by  the  vendor  to  be  untrue,  such  a  statement  is  a  representation 
by  which  the  vendor  is  bound.  ^Teir  v.t/flclr«on,  120, 129  (7). 

5.  Elements. — Knmclcdge  That  Representations  Are  False. — In- 
st ruetions. — It  Is  not  a  necessary  element  of  fraud  that  one  mak- 
ing representations  has  knowledge  that  they  are  false,  and,  in 
an  action  to  rec'over  da  ma  sees  for  fraud  perpetrated  in  exchange 
of  property,  instructions  which  told  the  jury  that  before  plain- 
tiff was  entitled  to  recover  he  must  show  that  the  representa- 
tions charged  were  made  for  the  fraudulent  purpose  of  inducing 
plaintiff  to  make  the  trade  in  question,  were  not  erroneous  for 
failure  to  include  that  plaintiff  must  show  that  defendant  knew 
the  representations  to  be  false.  2\^eM?  v.  t^ocfc«on,  120, 124  (4) . 

FRAUDS,  STATUTE  OP — 

1.  Parol  Lease. — Validity. — A  lease  for  one  year  is  valid  without 
being  reduced  to  writing.  Boggsy.Toney,2Sd,2Ql  (3). 

2.  Contracts. — Memorandum. — Evidence. — Written  evidence  is  the 
only  character  of  evidence  admissible  to  establish  a  contract 
governed  by  the  statute  of  frauds,  and  a  written  memorandum 
Introduced  in  evidence  is  sufficient  to  establish  the  terms  of  such 
a  contract  regardless  of  whether  it  was  made  before  or  after  the 
contract  was  performed.  fifmlf?i  v.  if«n<f,592, 599  (6). 

3.  Parol  Lease. — Breach, — Instruction. — In  an  action  for  breach 
of  a  parol  lease  for  the  term  of  one  year,  an  instruction  which 
told  the  jury  that,  if  it  found  the  agreement  to  have  been  en- 
tered into  and  that  there  was  a  breach  thereof,  as  alleged  in  the 
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complaint,  it  should  find  for  the  plaintiff,  was  not  erroneous  for 
stating  thaU  it  was  not  material  whether  such  agreement  was  to 
be  reduced  to  writing  or  to  rest  in  parol. 

Boggg  V.  ToneVy  280, 291  (5) . 

FRAUDUIiENT  REPRESENTATIONS— 

Fraud  m  Exchange  of  Property. — Action  for  Damages. — Instnic- 
tiona. — laistrvction  Embodying  Complaint. — Objection  That  Com- 
plaint OnvUB  a  Material  Allegation. — In  an  action  for  dauiages 
for  fraud  peri)etrated  in  an  exchange  of  property,  where  an  in- 
struction tfiyen  by  the  court  contained  the  allegations  of  the  com- 
plaint set  out  In  detail,  and  told  the  Jury  that  the  complaint  and 
the  general  denial  formed  the  Issue  it  was  to  try,  and  was  fol- 

'  lowed  by  a  further  instruction  that  under  the  issue  thus  formed 
the  plaintiff  was  required  to  prove  all  of  the  material  averments 
of  the  complaint  by  a  fair  preponderance  of  the  evidence,  and 
where  such  complaint  alleged  in  detail  the  representations  made 
by  defendants  as  to  the  quality,  character,  productivity  and 
value  of  the  farm  and  other  property  which  defendant  traded  to 
plaintiff,  and  alleged  that  defendant  referred  plaintiff  to  persons 
whom  he  had  procured  to  make  the  same  representations,  all  of 
whxcn  representations  were  false  and  upon  all  of  which  plaintiff 
relied,  sudi  instructions  were  not  open  to  the  objection  that,  as 
to  the  value  of  the  property  at  the  time  defendant  traded  same 
tD  plaintiff,  the  complaint  contained  no  averment  the  proof  of 
wlildi  would  entitle  plaintiff  to  recover. 

New  V.  Jackson,  120, 127  (G) . 

GAS-« 

Lease,  see  Covenants;  Mines  and  Minebals  1-4. 

OUARANTT— 

1  Delivery  of  Instrument. — Possession. — Possession  of  a  written 
guaranty  by  the  party  in  whose  favor  it  is  made  is  prima  facie 
evidence  of  its  delivery. 

Goldsmith  v.  First  National  Bank,  11, 21(12). 

2.  Drafts. — Chiaranty  of  Payment. — Burden  of  Proof. — Before  a 
recovery  can  be  had  by  plaintiff  in  an  action  for  money  ad- 
vanced on  an  unaccepted  draft  pursuant  to  the  drawee's  guar- 
anty of  payment.  It  must  establish  the  execution  and  delivery 
Of  such  guaranty  by  a  fair  preponderance  of  the  evidence. 

Goldsmith  v.  First  National  Bank,  11, 21  (10) . 

GUARDIAN  ANB  WARD— 
See  isfiASS  PiixsoNs  1,  2. 

HARMIiESS  ERROR — 

See  Apfbai,. 

HEARSAY  EVIDENGE — 

See  Death  5^7. 

Admissible  to  prove  pedigree,  see  Evidence  2,  3. 

HIGHWAYS— 

1.  Opening. — Payment  of  Damages, — "Judgment", — An  allowance 
of  damages  by  the  board  of  county  commissioners  on  ordering 
the  opening  of  a  highway,  is  not  a  judgment  against  the  county 
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rendered  by  a  court  having  Jurisdiction  of  the  sabject-matter  of 
the  action  and  of  the  parties  within  the  meaning  of  §59i4  Bams 
1{H)H,  §27  Acts  ISIX)  p.  343,  so  as  to  become  a  binding  obligation 
without  a  previous  appropriation.        Lor^zT.  i)at7ta,337,316  (3). 

2.  Opening, — Payment  of  Damages. — Void  Order. — Authority  of 
Auditor  and  Trcatsurcr. — A  final  order  of  the  board  of  coonty 
commi^siuners  for  the  oi)ening  of  a  highway  and  the  payment  of 
damages  awardnl,  made  at  a  time  when  there  was  no  money  in 
the  county  treasury  available  for  the  purpose,  will  not  authorize 
the  auditor  of  the  county  to  issue  a  warrant,  nor  the  treasurer 
of  the  county  to  imy  same  if  issued,  and  in  the  event  of  a  pay- 
ment under  such  circumstances  the  money  may  be  recovered 
from  tliose  to  whom  it  was  i)aid,  under  the  provisions  of  S5962 
Bums  1008,  Acts  1899  p.  343,  fi45.      Lorf2ry.i)at7t«,337,345  (2). 

3.  Opening. — Payment  of  Damages. — Authority  of  Board  of  Com- 
mixsifmerH. — Void  Aetion. — County  Reform  Law. — Under  the  pro- 
visions of  nnnnrn  593T,  5938,  5939,  5942.  5943,  5944  Bums  1908, 
§jfl9,  20,  21,  22,  25,  2(J.  27  Acts  1899  p.  343,  requiring  the  board 
of  county  commissioners  to  make  estimates  of  their  proposed 
expenditures  by  items  separate  from  each  other,  providing  for 
tlio  making  of  api^roprlatlons  by  the  county  council,  prohibiting 
tlie  making  of  any  expenditure  out  of  the  county  treasury,  ex- 
cept lu  certain  cases,  unless  an  appropriation  therefor  has  been 
made  and  Is  not  exhausted,  prohibiting  the  making  of  any  con- 
tract or  the  doing  of  any  thing  to  bind  the  county  contrary  to 
the  provisions  of  the  act,  and  prescribing  a  penalty,  the  board 
of  county  connnissloners  has  no  authority,  in  the  absence  of  an 
appropriation  for  that  purpose,  to  order  the  payment  out  of  the 
county  treasury  of  damages  awarded  <m  account  of  the  opening 
of  a  highway,  and  a  final  order  for  the  opening  of  a  highway, 
made  at  a  time  when  there  was  no  money  in  the  county  treasury 
available  for  the  purpose  of  paying  the  damages  allowed  is  void. 

Lortz  V.  Davis,  337, 341  (1) ,  346  (1) . 

HUSBAND  AND  WIFE^- 


1.  Purchases  hy  Wife.— Agency. — Cohabitation. — ^Cohabitation  fur- 
nishes merely  a  strong  presumption  of  the  wife's  authority  to 
make  purchases  as  the  agent  of  her  husband. 

Cooper  V.  Haseltine,  400, 407  (3) . 

2.  Purchases  hy  Wife.— Liability  of  Husband.— -The  liability  of  the 
husband  at  common  law  on  contracts  made  by  the  wife  for  arti- 
cles suitable  to  her  station  In  life,  rests  on  the  principle  of  the 
wife's  agency.  Cooper  v.  Haseltine,  400, 406  ( 1 ) . 

3.  Purchases  by  Wife. — Ratification. — The  husband's  ratification  of 
an  unauthorized  purchase  made  by  the  wife  may  be  shown  by  the 
fact  that  the  wife,  in  the  husband's  presence,  wears  the  articles 
purchased  and  he  does  not  object. 

Cooper  v.  Haseltine,  400, 407  (4). 

4.  Purchases  by  Wife. — Liability  of  Husband. — Agency. — Question 
of  Fact. — Where  goods  purchased  by  a  wife  are  the  bare  neces- 
sities of  life,  the  husband's  liability  therefor  is  absolute,  but  for 
other  articles  it  is  a  question  of  fact  whether,  under  all  the  cir- 
cumstances, there  was  an  authority,  express  or  implied,  for  the 
wife  to  purchase  the  articles  as  her  husband's  agent,  or,  if  pur- 
chased without  authority,  whether  he  subsequently  ratified  the 
same.  Cooper  v.  Haseltine,  400, 406  <2) . 
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HUSBAND  AND  WIFE — Contliined. 

5.  Purchases  hy  Wife, — Agency. — Ratification. — Sufficiency  of  the 
Evidence. — ^In  an  action  for  the  price  of  Jewelry  purchased  by 
defendant's  wife,  evidence  showing  cohabitation  at  the  time  of 
the  purchase,  that  the  defendant  had  promised  to  purchase  Jew< 
elry  for  his  wife,  and  had  told  her  that  his  credit  was  good  and 
to  get  anything  she  wanted,  that  when  informe<l  by  plaintiff  of 
his  wife*s  purchase  defendant  said  that  it  was  all  right,  but  not 
to  sell  her  any  more,  and  that  the  wife  wore  the  articles  in 
defendants  presence  many  times  without  objection,  was  sufficient 
to  show  either  previous  authority  to  the  wife  to  make  the  pur- 
chase, or  defendant's  subsequent  ratification  thereof. 

Cooper  V.  UaseUinc,  400, 407  (5). 

6.  Purchases  hy  Wife. — yecessiiies. — Question  of  Fact. — ^In  an  ac- 
tion to  recover  from  the  husband  for  the  price  of  goods  pur- 
chased by  the  wife,  it  is  a  question  of  fact  as  to  what  are  the 
means  and  station  in  life  of  defendant  and  his  wife,  and  as  to 
whether  the  goods  purchased  are  suitable  to  such  means  and 
station,  so  as  to  be  classed  as  necessities  far  which  the  husband 
is  liable.  Cooper  v.  Uascitine,  400, 407  ( G ) . 

7.  Action  for  Price  of  Goods  Purchased  hy  Wife. — Complaint. — 
Sufficiency. — A  complaint  for  the  price  of  goods  sold  to  defend- 
ant's wife  need  not  deny  that  the  wife  has  otherwise  been  sup- 
plied with  articles  of  the  character  purchased,  such  fact  being  a 
matter  of  defense.  Cooper  v.  Hascltine,  400^^00  (9). 

8.  Action  for  Price  of  Goods  Purchased  Ity  Wife. — Complaint. — 
Allegation  as  to  Agency. — An  allegation,  in  a  complaint  for  the 
price  of  goods  sold  to  defendant's  wife,  that  she  was  the  pur- 
chaser for  her  husband.  Is  a  sufficient  averment  that  she  was  his 
authorized  agent  in  making  such  purchase. 

Cooper  V.  HascWne,  400, 409  (10) . 

9.  Action  for  Price  of  Good^  Purchased  hy  Wife. — Liahility  of 
Husband. — Complaint. — Averment  as  to  Afjeneu. — A  complaint  al- 
leging that  defendant's  wife  purchased  on  his  credit  and  in  his 
name  articles  necessary  to,  and  in  keeping  with,  her  means  and 
station  In  life,  was  sufficient  without  an  averment  that  the  pur- 
chase was  made  by  her  as  the  agent  of  her  husband,  as  there  is 
a  legal  presumption  of  such  agency. 

Cooper  y.  Ifosrltine,  400,400  (8). 

10.  Action  for  Price  of  Goods  Purchased  hy  Wife. — Xercssities. — 
Complaint. — Sufficiency. — In  an  action  for  the  price  of  Jewelry 
sold  to  defendant's  wife,  a  paragraph  of  complaint  alleging  that 
at  the  time  of  the  purchase  the  defendant  was  wealthy  and  worth 
l|»200,000  or  more,  and  that  to  enable  his  wife  to  properly  appear 
In  the  society  of  those  with  whom  she  associated  It  was  neces- 
sary far  her  to  hanre  and  purchase  a  diamond  stud,  brooch,  watch 
and  other  Jewelry  of  the  value  of  .S:246,  which  she  purchased  of 
the  plaintiff,  was  sufficient  to  charge  defendant  with  liability  for 
the  amount  of  the  purchase,  since,  under  modern  conditions,  such 
articles  are  suitable  to  the  station  in  life  of  a  woman  whose  hus- 
band Is  of  the  financial  and  social  standing  of  defendant. 

Cooper v.IIaseliine,  400,408  (7). 
INJUNCTION — 

1.    Mandatory  Injunctions. — When  Will  Be  Granted. — ^Mandatory 

injunctions  will  be  granted  only  to  prevent  serious  damage,  and 

to  obtain  such  relief  the  complainant  must  make  out  a  clear  case. 

Evansville,  etc.,  Rp.  Co.  v.  EixinsriUe,  etc.,  Ry.,  502,  514  (S). 
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INJUNCTION— Oontiiiiied* 

2.  Qroundi. — Improper  Use  of  DrtU^  &y  Municipal  Corporation.'-' 
Where  a  city  was  entitled  to  use  a  public  ditch  for  the  drainage 
of  the  surface  water  from  its  streets  and  alleys,  its  wrongful  use 
thereof  as  an  outlet  for  sanitary  sewage  will  not  be  enjoined, 
where  it  does  not  ai^iear  that  any  of  the  plaintiffs  have  suffered, 
or  will  suffer  any  serious  loss  or  inconvenience  by  reason  of  such 
use  for  which  tliere  is  no  adequate  remedy  at  law. 

Qeiger  v.  Town  of  Churuhusoo,685, 691  (4). 

X  Timher  Contract — Interference  irith  Riffhta, — Parties. — In  a  suit 
to  rentrain  a  grantee  of  land  from  interfering  with  rights  ac- 
quired by  plaintiffs  under  a  timber  contract  executed  between 
plaintiffs  and  the  grantor  prior  to  the  conveyance,  and  of  which 
the  prantee  had  notice,  where  it  does  not  appear  from  the  com- 
plaint that  the  grantor  owned  or  was  asserting  any  interest  in 
tlie  land  at  the  time  the  action  was  brought,  such  grantor  was 
not  a  necessary  party  defendant 

Young  v.  Waggoner,  202, 205  (1) . 

4.  Timber  Contract. — Defective  Description  of  Land. — License  to 
Cut  and  Saw  Timber. — Complaint. — Sufficiency. — In  a  suit  to  re- 
strain a  grantee  of  land  from  interfering  with  rights  acquired 
under  a  timber  contract,  where  the  complaint  averred  that  the 
consideration  for  the  contract  had  been  paid,  that  plaintiffs  had 
entered  Into  possession  under  its  terms,  and  that  the  interest  of 
such  grantee  In  the  land  was  acquired  with  full  notice  of  plain- 
tiffs* rights,  an  irrevocable  license  to  cut  and  saw  the  timber  was 
shown,  and  the  complaint  was  sufficient,  although  the  description 
of  the  land  In  such  contract  may  have  been  insufficient  to  convey 
an  interest  in  real  estate.  Young  v.  Watwoner,  202, 205  (2). 

IN  PAIS— 

Estc^ipel,  see  Estoppel  3;  Steele  v.  Michigan  Buggy  Co.,  636,  642 
(10.) 

INSANE  PERSONS— 

1.  Action  hy  Guardian. — JSvidence. — Record  of  Adjudication  of  In- 
sanity.— In  an  action  by  the  guardian  of  an  insane  ward  to  re- 
cover for  injuries  sustained  by  the  ward,  the  probate  order  book 
showing  the  adjudication  of  the  mental  unsoundness  of  plaintiff's 
ward  was  competent  to  prove  plaintiff's  authority  to  bring  the 
suit  Cleveland,  etc.,  R.  Co.  v.  Federle,  147, 157  ( 11 ) . 

2.  Action  hy  Guardian. — Evidence. — Record  of  Adjudication  of  In- 
sanity.— Admission. — Objection. — In  an  action  by  the  guardian 
of  an  insane  ward  to  recover  for  injuries  sustained  by  the  ward, 
where  defendant,  objected  to  the  admission  of  the  probate  order 
book  showing  the  adjudication  of  the  mental  unsoundness  of  plain- 
tiff's ward  on  the  ground  that  the  record  was  not  competent  evi- 
dence because  defendant  was  not  a  party  to  the  proceedings  and 
that,  if  It  was  admitted  in  evidence,  parol  evidence  of  the  mental 
condition  of  the  ward  could  not  be  received,  but  admitted  that 
the  record  was  competent  evidence  to  prove  the  autliorlty  of 
plaintiff  to  bring  the  suit  the  objection  was  properly  overruled. 

Cleveland,  etc.,  R.  Co.  v.  Federle,  147, 157  (12). 

INSOLVENCY — 

Roe  OoRPoRATioNs  2.  4;  Haskell  v.  Gardner,  1,  3  (2)   (3). 
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INSTRUCTIONS— 

See  Trial  9-35. 

See  Fbaud  5;  New  v.  Jackson,  120,  124  (4). 

INSURANCE— 

1.  Fraternal  Insurance. — Right  to  Change  By-laws. — ^Fraternal  so- 
cieties cannot  amend  their  by-laws  so  as  to  impair  or  modify  con- 
tracts of  insurance  previously  made. 

Comrt  of  Honor  v.  Rausch,  161, 164  (2) . 

2.  Fraternal  Insurance. — Contract. — Compliance  With  Future  By- 
laws.— Construction. — CJompl lance  with  future  by-laws,  as  used 
in  an  agreement,  in  the  application  for  membership  in  a  fraternal 
Insurance  order,  that  the  applicant  will  comply  with  the  laws  and 
rules  of  the  order  then  in  force  and  which  may  thereafter  be 
adopted,  has  reference  to  future  by-laws  pertaining  to  the  duties 
of  the  members,  but  not  affecting  the  rights  granted  by  virtue  of 
the  contract  of  Insurance.    Court  of  Honor  v.  Rausch,  161, 165  (3). 

3.  Fraternal  Insurance. — Change  of  By-law's. — Effect. — Where  a 
fraternal  society  Issued  a  certificate  of  Insurance  to  one  of  its 
members,  providing  for  the  payment  of  a  designated  and  certain 
sum  and  providing  that  the  certificate  should  be  incontestable 
after  two  years,  the  society  could  not,  on  the  death  of  the  mem- 
ber by  suicide  more  than  five  years  thereafter,  avoid  its  liability 
for  the  full  amount  of  the  certificate  by  reason  of  a  by-law, 
adopted  less  than  two  years  after  the  certificate  was  issued,  pro- 
viding that  death  by  suicide  would  fix  the  amount  payable  on  the 
certificate  at  five  per  cent  per  annum  for  each  year  of  member- 
ship. Court  of  Honor  v.  Rausch,  161, 164  ( 1 ) . 

4.  Life  Insurance. — Execution  of  Contract. — Failure  to  Deny  Under 
Oath. — In  an  action  on  a  life  policy,  the  execution  of  the  contract 
must  be  taken  as  admitted,  where  defendant  fails  to  deny  its 
execution  under  oath. 

Commercial  Life  Ins.  Co.  v.  McOinnis,  630, 633  (4) . 

5.  Life  Insurance. — Presumption  of  Death. — Findings. — A  finding 
for  plaintiff,  in  an  action  on  an  insurance  policy,  based  on  a  par- 
ai^raph  of  complaint  counting  on  the  absence  of  the  assured  from 
his  usual  place  of  residence  for  the  space  of  five  years,  is  con- 
trary to  law.  Metropolitan  Life  Ins.  Go.  v.  Lyons,  534,  538  (3). 

C.  Life  Insurance. — Incontestable  Clause. — Where  a  life  policy 
contained  a  clause  making  it  Incontestable  after  one  year  from 
date  of  issue,  except  for  certain  specific  causes,  the  insurer  can- 
not after  the  expiration  of  such  time  avoid  the  policy  for  causes 
not  Included  within  the  exception. 

Commercial  Life  Ins.  Co.  v.  McOinnis,  630, 633  (5). 

7.  Life  Insurance. — Complaint. — Exhibit. — Application  Referred  to 
in  Policit, — A  complaint  to  recover  on  a  policy  of  life  insurance, 
where  the  application  is  made  a  part  of  the  policy  by  reference, 
is  not  insufficient  for  the  reason  that  such  application  is  not  made 
a  part  of  the^complaint. 

Commercial  Life  Ins.  Co.  v.  McOinnis,  630, 631  (1) . 

8.  Life  Insurance. — Death  of  Assured. — Evidence. — Sufficiency. — 
Evidence,  in  an  action  on  a  life  policy,  showing  that  the  insured, 
who  was  unmarried,  had  lived  with  his  sister  for  about  three 
years  and  that  shortly  after  taking  out  the  policy  in  suit  for  her 
benefit,  he  went  to  a  distant  city  where  he  obtained  employment, 
that  the  sister  received  letters  from  him  regularly  for  a  little 
more  than  a  year,  after  which  she  received  no  further  letters, 
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INSURAAX^K — ConUnued. 

but  not  8ho\vinK  anything  as  to  his  character,  habits,  affections, 
l)usiii<>ss  ur  ohjtH'ts  in  life,  although  sufficient  to  raise  the  pre- 
Humpiion  of  deiith  after  a  lai^ee  of  seven  years,  was  insufficient 
to  warrant  the  court  iu  finding  the  death  of  the  Insured  as  a 
fiu't  witbiu  tliat  i)erlod« 

llvti^politan  Life  Ins.  Co.  y.  Lyons,  5d4, 541  (7). 

t).  Life  Jnfiurancr. — Uchatc, — Knoiclcdpe  of  Agent. — ^Knowledge  on 
the  p:irt  of  :in  authorized  agent  of  a  life  insurance  company  that 
lie  was  t;lviug  to  the  iusured  a  rebate  on  his  first  premium,  is 
binding  notice  on  the  company. 

Commercial  Life  Ins,  Co.  v.  McOinnis,  630, 632  <2). 

10.  /.//(■  luHuraucc. — Rebates, — Validity  of  Policjf. — Where  an  au- 
thorized life  liisurauc-e  asent  rebated  the  insured's  first  premium 
and  delivered  the  policy  as  if  the  premium  had  been  paid  in  full, 
there  b«»iii:;  at  the  time  no  law  against  rebating,  the  company 
cannot  take  advantage  of  such  rebating  to  defeat  the  contract 

Commercial  Life  Ins.  Co.  v.  AlcQinnis,  630, 632  (3.) 

IXTKXT — 

Of  testator  must  l>e  given  effect,  see  Wills  2. 

1  XTKUKOCi  ATOKIKH — 

Answers  to,  sk'c  Trial  3S,  30. 

LNTEJll'UBAN  RAILROADS— 

See  Masteu  and  Skbvant;  Uailboads  13-22. 

INTOXICATIXO  LIQUORS^ 

1.  InUni  ful  Sales. — Action  for  Damages. — Instructions. — Issues. — 
In  an  action  on  the  ImhhI  of  a  saloon-lseeper  for  damages  result- 
ing from  the  unlawful  sale  of  liquor,  where  no  issue  was  ten- 
dered denying  tlie  execution  of  the  bond,  an  instruction  that  proof 
of  such  execution  was  necessary  to  a  recovery  by  plaintiffs  was 
properly  refused. 

American  Surety  Co.  v.  State,  ex  rel.,  475, 401  (17). 

2.  Unlawful  Sale, — Action  for  Damages. — Instructions. — 'Refusal, 
— In  an  action  on  the  bond  of  a  saloon-keeper  for  damages  result- 
ing from  the  unlawful  sale  of  intoxicating  liquor,  where  the  evi- 
dence w^as  that  the  sale  was  not  made  by  the  saloon-keeper,  but 
by  his  bartender,  an  Instruction  was  properly  refused  which 
stated  that  before  any  recovery  could  be  had  by  the  plaintiffs,  it 
must  l>e  shown  by  a  fair  preiK>nderance  of  the  evidence  that  the 
defendant  saloon -kef  »per  sold  the  intoxicating  liquors. 

A  nicrican  Surety  Co.  v.  State,  ex  rel,,  475, 401  (14). 

3.  Vnlawful  Sales. — ^.If/ion  for  Damages. — Instructions. — Refusal. 
— Where  in  an  action  on  the  bond  of  a  saloon-keei)er  for  injury 
to  means  of  support  resulting  from  an  unlawful  sale  of  liquor  tc 
the  husband  and  father  of  plaintiffs,  he  having  been  imprisoned 
for  a  homicide  alleged  to  have  been  committed  while  he  was  in- 
toxicated, it  was  claimed  that  the  homicide  was  committed  in 
8elf-defense  and  not  as  the  result  of  such  sale  of  liquor,  an  in- 
struction was  proiHM-ly  refused  which  attempted  to  define  the  law 
of  self  defense,  but  which  omitted  the  elem^it  requiring  a  person, 
wlu)  invokes  its  aid  to  acquit  himself  of  the  charge  of  murder,  to 
be  himself  without  fault. 

American  Surety  Co.  v.  State,  ex  rel.,  475, 401  (16). 
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IXTOXICATING  LIQUORS — GontiniiecL 

4.  Unlawful  Sales. — Action  for  Damages. — Instructions. — In  an  ac- 
ton on  the  bond  of  a  saloon-keeper  under  §8355  Burns  1908,  §5323 
R.  S.  1881|  for  injury  to  means  of  support  resulting  from  the 
unlawful  sale  of  liquor,  where  the  husband  and  father  of  the 
plaintiffs  was  Imprisoned  for  homicide  alleged  to  have  been  com- 
mitted while  he  was  intoxicated,  and  the  defense  was  that  the 
killing  was  in  self-defense  and  not  the  result  of  such  unlawful 
sale  of  liquor,  it  was  proper  to  instruct  the  jury  that  if  self- 
defense  and  the  use  of  the  Intoxicating  liquors  unlawfully  sold 
combined  as  causes  impelling  the  killing  and  each  operated  to  n 
material  degree  in  bringing  it  about,  then,  if  the  other  facts  nec- 
essary to  a  recovery  by  plaintiffs  are  established  by  a  fair  pre- 
ponderance of  the  evidence,  plaintiffs  are  not  precluded  from 
recovering  simply  because  self-defense  constituted  one  of  the 
causes  of  the  homicide. 

American  Surety  Co.  v.  State,  ex  rel.,  475, 489  (12) . 

5.  Unlawful  Sales. — Action  for  Damages. — Instructions. — In  an  ac- 
tion on  the  bond  of  a  saloon-keeper  for  injury  to  means  of  sup- 
port resulting  from  the  unlawful  sale  of  intoxicating  liquor, 
where  the  husband  and  father  of  plaintiffs  had  been  imprisoned 
for  homicide,  an  instruction  that  If  plaintiffs'  husband  and  father 
acted  solely  in  self-defense,  and  that  the  liquor  sold  him  did  not 
contribute  toward  causing  the  homicide,  the  verdict  should  be  for 
the  defendant,  but  that  the  question  as  to  whether  the  use  of 
liquors  sold,  if  any  such  sale  was  made,  contributed  toward  caus- 
ing the  homicide,  was  for  the  Jury  to  determine  from  all  the  evi- 
dence, and  that  any  claims  by  the  husband  and  father  of  plain- 
tiffs that  he  had  acted  in  self-defense  would  not  necessarily  pre- 
clude a  finding  for  the  plaintiffs,  was  not  erroneous  in  failing  to 
require  a  finding  that  the  sale  of  liquor  was  unlawful,  where  that 
element  was  submitted  In  another  Instruction,  nor  w^as  the  In- 
struction Imprc^er  in  referring  to  the  claims  of  self-defense  as 
"claims"  and  not  as  evidence. 

American  Surety  Co.  v.  State,  ex  rel.,  475, 489  (13) . 

0.  Unlawful  Sales. — Action  for  Damages. — Right  to  Maintain  Ac- 
tion,— Effect  of  Election  Under  Local  Option  Law. — ^Under  the 
provisions  of  §243  Burns  1908,  §243  R.  S.  1881,  that  no  vested 
rights,  or  suits  instituted,  under  existing  laws  shall  be  affected 
by  the  repeal  thereof,  and  under  §248  Bums  1008,  §248  R.  S. 
1881,  providing  that  the  repeal  of  any  statute  shall  not  have  the 
effect  to  release  or  extinguish  any  penalty,  forfeiture,  or  liability 
Incurred  thereunder  unless  the  repealing  act  shall  expressly  so 
provide,  a  right  to  maintain  an  action  on  the  bond  of  a  saloon- 
keeper under  the  provisions  of  §8355  Burns  lOOS,  §5323  R.  S.  18S1, 
for  the  unlawful  sale  of  liquor  resulting  in  injury  to  plaintiffs* 
means  of  support,  is  not  affected  by  the  fact  that  in  the  county 
in  which  tlie  action  accrued  an  election  was  subsequently  held 
under  the  provisions  of  the  county  local  or>tion  law  (Acts  lOOS 
[8.  8.]  p.  4)  and  resulted  In  prohibiting  the  sale  of  intoxicating 
liquors,  even  If  said  act  could  be  construed  as  repealing  the  act 
of  1875  of  which  §8355  Bums  1908,  §5323  R.  S.  1881,  is  a  part. 

American  Surety  Co.  v.  State,  ex  rel,  475, 481  (5). 

7.  Unlaicful  Sales. — Action  for  Damages. — Plea  in  Abatement. — 
Sufficiency. — Another  Action  Pending. — Answer  in  Bar. — In  an 
action  brought  on  the  relation  of  a  wife  and  children  against  the 
surety  on  a  saloon-keeper's  bond  to  recover  for  injury  to  their 
means  of  support  resulting  from  an  unlawful  sale  of  liquor,  the 
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liability  of  such  surety  is  srouniied  In  the  saloon-keeper's  liability 
as  principal,  so  that  a  plea  In  abatement  by  the  defendant  surety 
was  iusutllcieut  which  alleged  that  such  wife  had  instituted  an 
action  on  a  similar  bond  executed  by  another  saloon-keeper  with 
the  defendant  surety  as  surety  thereon,  and  in  which  plaintiff 
alleged  the  same  grounds  for  recovery  as  alleged  in  the  action 
in  which  such  plea  was  filed,  and  which  action  was  pending  at 
the  time  the  latter  cause  came  up  for  trial,  and  the  demurrer  to 
such  plea  and  also  a  demurrer  to  a  paragraph  of  answer  pre- 
senting the  same  facts  as  matter  in  bar  of  the  action  were  prop- 
erly sustained.     American  Surety  Co.  v.  State,  ex  rel.,  475, 481  (4) . 

8.  Fnlairful  Sales. — Sales  "by  Dijfereni  Persona. — Joint  or  Separate 
Liability. — Right  to  Maintain  Separate  Concurrent  Actions. — ^The 
basis  of  an  action  on  the  bond  of  a  saloon-keeper  sounds  in  tort, 
80  that  where  unlawful  sales  of  Intoidcating  liquor,  made  by 
dffTeront  saloon  keepers,  result  in  a  single  cause  of  action,  the 
wrongdoers  may  be  proceeded  against  either  Jointly  or  separately, 
and  where  separate  actions  are  brought,  the  same  may  be  prose- 
cuted concurrently  until  Judgment,  but  one  Judgment  will  bar 
further  proceedings  in  the  other  actions. 

American  Surety  Co.  v.  State,  ex  rel.,  475, 481  (3). 

9.  Vnlairful  Sales, — Liahility. — Sales  by  Employe  of  Saloon-keeper. 
— In  oases  of  injur>'  resulting  from  the  unlawful  sale  of  intoxi- 
cntlng  liquors,  a  liability  exists  on  the  bond  of  the  saloon-keeper 
although  the  sale  may  not  have  been  made  by  him  in  person,  but 
by  some  one  authorized  to  make  sales  and  conduct  the  business 
generally.  American  Surety  Co.  v.  State,  ex  rel.,  475, 491  (15) . 

10.  Unlawful  Sales. — Injury  to  Means  of  Support. — Direct  or  Re- 
mote Ri^sults. — The  Injury  or  damage  to  means  of  support,  f<y 
which  an  action  lies  under  §8355  Burns  1908,  §5323  R.  S.  1881. 
in  fnvor  of  one  injured  in  means  of  support  by  the  unlawful  sale 
of  intoxicating  liquor,  may  be  the  direct  or.remote  result  of  such 
unlawful  sale.      American  Surety  Co.  v.  State,  ex  rel,  475, 486  (8). 

11.  Vnlairful  Sales. — Action  for  Damages. — Eridence. — AdmisM- 
biUtjf. — Pendency  of  Other  Actions. — In  the  trial  of  an  action  on 
the  bond  of  a  saloon-keeper  for  Injury  to  the  means  of  support 
of  a  wife  and  children  caused  by  the  unlawful  sale  of  liquor, 
evidence  that  the  wife  had  filed  other  actions  against  other 
saloon-keeiiers  was  properly  excluded. 

American  Surety  Co.  v.  State,  ex  rel.,  475, 489  (11). 

12.  Unlawful  Sales. — Action  on  Bond  of  Saloon-keeper. — Facts  Es- 
sential to  Recovery. — Proximate  Cause. — In  an  action  on  the  bond 
of  a  saloon-keeper  under  §8355  Bums  1908,  §5323  R.  S.  1881,  for 
injury  to  means  of  support  resulting  from  intoxication  produced 
by  liquor  unlawfully  sold  it  is  essential  to  a  recovery  by  plaintiff 
that  besides  the  sale  or  gift  of  liquor,  intoxication  from  its  use 
In  whole  or  in  part  and  a  resulting  injury  to  plaintiff's  means  of 
supi)ort  must  be  shown,  but  it  is  not  necessary  to  show  that  the 
sale  of  liquor  was  the  proximate  cause  of  the  Injury. 

Hughes  v.  State,  ex  rel,  617, 622  (3). 

13.  Unlawful  Sales.^Action  for  Damages,— Evidenoe.-^AdmissibU- 
ity. — In  an  action  brought  under  the  provisions  of  §8355  Burns 
lf)08,  §5.323  R.  S.  1881,  on  the  bond  of  a  saloon-keeper,  for  injury 
to  plaintiffs*  means  of  support  by  the  unlawful  sale  of  liquor  to 
the  husband  and  father  of  the  plaintiffs,  he  having  been  impris- 
oned for  a  homicide  alleged  to  have  been  committed  while  intoxi- 
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cated,  evidence  of  his  threat  to  kill  the  decedent  before  morning 
was  properly  admitted  in  behalf  of  plaintiffs  on  the  question  of 
his  intoxication,  although  such  threat  was  made  out  of  the  pres- 
ence of  the  defendants,  and  although  he  had  stated,  while  testify- 
ing as  a  witness  for  plaintiffs,  that  the  killing  was  In  self-defense. 
American  Surety  Co.  v.  State,  ex  reh,  475, 485  (7) ,  486  (7) . 

14.  Unlawful  Sales, — Action  on  Bond  of  Saloon-keeper. — Intoxica- 
tion,— Evidence. — Sufflrdency. — In  an  action  on  the  bond  of  a 
saloon-keeper  brought  under  §8355  Burns  1908,  §5323  R.  S.  1881, 
for  injury  to  plaintiff's  means  of  support  resulting  from  the  un- 
lawful sale  of  liquor  to  plaintiff's  father,  where  the  eviience 
showed  that  the  sales  of  liquor  were  unlawful,  that  decedent, 
who,  when  not  drinking,  was  a  peaceful  and  lawabidlng  citizen, 
drank  approximately  sixteen  glasses  and  one  bottle  of  beer  and 
four  drinks  of  whisky  between  nine  a.  m.  and  three  p.  m.  of  the 
same  day,  that  he  became  noisy  and  quarrelsome  and  attempt;ed 
to  strike  others  with  a  bottle  of  beer,  for  which  he  was  put  out 
of  the  saloon,  that  from  the  saloon  he  went  to  a  dancing  platform 
and  thence  to  a  ball  game,  where  he  interfered  In  a  fight  and 
engaged  in  combat  with  the  deputy  marshal  in  which  he  was 
killed,  the  evidence  sufficiently  showed  that  decedent  was  so  much 
intoxicated  that  he  had  lost  control  of  himself  and  for  that  reason 
resisted  tiie  officer  who  killed  him,  so  as  to  authorize  a  recovery 
by  plaintiff.  Hughes  v.  State,  ex  ret,  617, 619  (2) . 

"INVAIilD" — 

See  Words  and  Phrases. 

JOINT  TENANCY— 

Conveyanoe  by  joint  tenants,  see  Deeds  7. 

JUDGMENT— 

Form  and  sufficiency,  see  Justice  of  the  Peace  6. 

An  order  granting  a  new  trial  is  a  final,  see  Appeal  4. 

^.tatute  providing  for  the  opening  or  vacating  of,  Is  remedial  in  its 
nature  and  should  be  liberally  construed,  see  Statutes  1. 

An  allowance  of  damages  by  the  board  of  county  commissioners  on 
ordering  the  opening  of  a  highway  is  not  a,  against  the  county, 
so  as  to  become  a  binding  obligation  without  a  previous  appro- 
priation, see  Highways  1;  Lortz  v.  Davis,  337,  346  (3). 

1.  Arrest  of  Judgment. — Overruling  Motion. — Where  the  complaint 
stated'  a  cause  of  action  against  all  defendants,  and  the  verdict 
and  Judgment  wa.s  against  all  of  them,  and  no  error  appeared  on 
the  face  of  the  record*  sufficient  to  vitiate  the  entire  proceedings, 
the  court  properly  overruled  defendant's  several  motions  in  ar- 
rest of  judgment.  McFerranv.  Sioapnio, 50,53  (3). 

2.  Modification. — Motion. — Parties. — A  motion  to  modify  a  Judg- 
ment rendered  on  a  cross-complaint,  not  made  until  the  term  fol- 
lowing the  term  of  court  at  which,  the  Judgment  was  rendered, 
win  not  lie  in  the  absence  of  notice  to  all  the  parties  affected  by 
the  judgment  Bradford  v.  McBride,  624, 629  (2) . 

S.  Judgment  on  Cross-Complaint. — Cross-Complaint  Not  Confined 
to  Matters  Germane  to  Original  Action. — Validity  of  Judgment. — 
AlCbougb  a  Judgment  on  matters  outside  of  the  issues  is  void,  a 
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Judgnoent  rendered  on  a  cross-complaint,  and  whidi  is  witbin  the 
issues  tendered  by  such  cross-complaint.  Is  valid  even  though 
such  issues  are  not  germane  to  the  original  action. 

Bradford  v.  McBHde,  624, 628  (1). 

4.  Application  for  Relief,  —  Excunahle  Neglect.  —  Sufflciencp  of 
Shoicing. — Rule. — ^Where  there  is  doubt  as  to  the  sufficiency  of 
the  showing  of  excusable  neglect  in  an  application  for  a  relief 
from  a  Judgment,  it  is  better  as  a  general  rule  to  resf^ve  the 
donbt  in  favor  of  the  application. 

First  Nat  Bank  v.  StUwett,  226, 232  (4) . 

6.  Setting  Aside. — Excusable  Neglect. — The  term  '^excusable  neg- 
lect" as  used  in  S405  Bums  1908,  §306  B.  S.  1881,  providing  that 
a  party  may  be  relieved  from  a  Judgment  taken  against  him 
through  his  excusable  neglect.  Is  one  of  general  application,  and 
a  determination  of  what  constitutes  excusable  neglect  must  de- 
pend on  the  particular  facts  and  circumstances  of  each  case. 

First  Nat.  Bank  v.  Stilwett,  226, 231  (2). 

6.  Setting  Aside  Default.— Appeal. — Review. — ^The  Judgment  set- 
ting aside  a  default  will  not  be  reversed  where  there  is  nothing 
disclosed  by  the  record  showing  that  the  substantial  rights  of 
the  appellant  were  prejudiced  thereby. 

First  Nat.  Bank  v.  Stilwell,  226, 233  (T) . 

7.  Default.-^Setting  Aside.-^Discretion  of  Court.— Appeal.— A.  trial 
court  is  vested  with  a  certain  discretion  in  setting  aside  defaults, 
and  courts  of  appeal  are  reluctant  to  disturb  its  action  where 
sodi  relief  has  beea  granted. 

First  Nat.  Bank  v.  StUweU,  226, 232  (6) . 

8.  Default. — Complaint  to  Set  Aside. — Meritorious  Defense. — ^In  a 
complaint  by  a  married  woman,  under  H05  Bums  1908,  $396  B. 
S.  1881,  to  set  aside  a  personal  Judgment  taken  by  default  against 
her  in  an  action  on  a  promissory  note  and  to  foreclose  a  mort- 
gage to  secure  Its  payment,  the  averments  that  she  executed  the 
note  and  mortgage  as  surety  for  her  husband,  that  she  received 
no  part  of  the  consideration  therefor  and  that  no  part  thereof 
went  to  the  betterment  of  her  separate  estate,  show  a  meritorious 
defense  that  would  have  prevented  the  rendition  of  such  Judg- 
ment against  her.  First  Nat.  Bank  v.  Stilwell,  226, 228  ( 1 ) . 

9.  Default.  —  Complaint  to  Set  Aside.  —  Sufficiency.  —  Excusable 
Neglect. — Where  a  personal  Judgment  had  been  taken  by  default 
against  a  married  woman  in  an  action  on  a  note  and  to  foreclose 
a  mortgage  to  secure  its  payment,  her  OMnplalnt  for  relief  there- 
from under  §406  Bums  1908,  §396  B.  S.  1881,  alleging  that  she 
had  no  knowledge  of  signing  the  note  for  the  reason  that  her 
signature  had  been  obtained  by  the  fraud  of  her  husband,  that 
she  signed  the  mortgage  as  surety  for  her  husband  at  his  re- 
quest, without  reading  It  and  without  any  knowledge  that  it 
contained  a  covenant  requiring  her  to  pay  the  sum  secured 
thereby,  that  subsequently  to  its  execution  an  attorney  had  ex- 
amined the  recorded  mortgage  at  her  request  and  advised  her 
that  she  could  not  be  held  pers<mally  responsible  thereon,  that 
after  summons  was  served  she  consulted  another  attorney  and 
was  by  him  advised  that  no  Jud^nent  could  be  rendered  against 
her  in  the  foreclosure  suit  which  could  become  a  lien  on  her 
individual  property,  was  sufficient  to  show  excusable  neglect  in 
railing  tQ  defend  in  the  foreclosure  proceeding. 

First  Nat,  Bank  v.  StnaceU,  206, 231  (3) . 
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Of  terms  of  court,  see  Evidence  4. 

Result  of  Operation  of  Natural  Forces, — ^The  court  knows  that  it  Is 
a  natural  result  of  the  maintenance  of  a  decayed  and  rotten  post 
for  such  post  to  falL 

Evansville,  etc.,  Traction  Co.  v.  Montgomery,  528, 532  (2). 

JUDICIAL  POWER— 

Where  the  language  In  a  deed  is  not  uncertiiin,  the  contract  as 
expressed  must  be  enforced  as  made,  although  In  the  opinion  of 
the  court,  it  may  seem  In  some  respects  inequitable,  see  Deeds 
8;  Ragle  v.  Dedtna/n,  359,  363  (6). 

JURISDICTION— 

Of  justice  in  action  for  possession,  see  Justice  of  the  Peace  8. 

Acquired  in  proceeding  to  recount  votes,  how  acquired,  see  Elec- 
tions 2;  Watkina  v,  Forkner,  35,  37  (1). 

Superior  Court  has,  in  an  action  to  replevy  property  taken  on  exe- 
cution issued  by  Justice  of  the  peace,  see  Coubts  2 ;  McFerran  v. 
Bwaynie,  50,  55  (4). 

JURY— 

Instruction  invading  province  of,  see  Customs  and  Usages  5. 

Misconduct  of,  see  Appeal  66 ;  New  v.  Jackson,  120, 130  (9). 

Province  of,  see  Tbial  33;  Rump  v.  Woods,  347,  355  (9). 

Question  for,  see  Master  anu  Sebvaivt  24. 

It  is  the  duty  of  the  Judge  to  instruct  the,  as  to  matters  of  law, 
and  of  the  Jury  to  decide  the  facts,  of  the  case,  see  Tbial  1. 

A  court  may  not  substitute  its  Judgment  on  a  question  of  fact  for 
the  Judgment  of  the,  see  Trial  11 ;  Rump  y.  Woods,  347,  356  (10). 

Where  there  Is  any  conflict  In  the  evidence  given  on  a  trial  on  the 
subject  of  contributory  negligence,  the  decision  of  the  issue 
should  be  submitted  to  the,  see  Nbgugenci;  7. 

Has  the  right  to  consider  all  the  evidence^  and  determine  its  weight 
as  applied  to»^any  issuable  fact  in  the  case,  and  also  to  consider 
what  may  be  reasonably  inferred  from  what  Is  thus  proved,  see 
Tbial  7. 

Where  appellant  knew  of  the  misconduct  of  the,  in  time  to  present 
a  motion  to  withdraw  the  submission  of  the  cause  to  the  Jury, 
but  failed  to  do  so,  he  cannot  thereafter,  on  account  of  such  mis- 
condnct,  avoid  the  effect  of  a  verdict  against  him,  see  Tbial  2; 
Neio  Y  Jackson,  120,  131  (11). 

Question  for,  In  an  action  to  recover  for  fraudulent  representa- 
tions made  in  an  exchange  of  property,  to  determine  under  proper 
instructions,  whether  the  representations  made  as  to  the  value  of 
the  property  were  merely  the  expressions  of  an  opinion  or  af- 
flnnatloa  of  facts,  isee  Fbaud  3;  New  v.  Jackson,  120,  129  (8). 

JU&TICES  OF  THE  PEACE — 

Error  in  sustaining  a  motion  to  dismiss  an  appeal  from,  how  pre- 
smted,  see  Appeal  24. 

1.  Action  on  Bond. — Nature. — Complaint. — ^An  action  on  the  bond 
of  a  Justice  ot  the  peace  is  an  action  e»  oontradu  and  to  entitle 
plaintiCP  to  recover  be  idiould  allege  and  prove  a  breach  of  some 
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duty  imposed  by  the  terms  of  the  bond  upon  which  the  snit  was 
predicated.  Granger  v.  Bosvoinikle^  114. 116  (1) . 

2.  Action  on  Bond. — Breach  by  Act  of  Special  Constahle, — Comr 
plaint. — dufflciency, — A  complaint  to  recover  on  the  bond  of  a 
JuHtlce  for  injuries  inflicted  by  a  special  constable,  was  insuffir 
cieiit,  which  did  not  allege  that  the  defendant  justice  of  th&  iK^ace 
himself  made  the  ai)i>oiutment  of  such  constable  in  a  particular 
cane,  and  that  in  such  particular  case  he  Issued  and  directed  to 
such  constable  the  warrant  under  which  he  was  acting  at  th3 
time  of  inflicting  the  injury.       Qranycr-y,  Boswinkle,  114, 117.(3) . 

3.  Action  on  Bond. — Liability  for  Acts  of  Special  Constable. — Crinir 
inal  CaM«c.— Section  1931)  Burns  11)08,  Acts  1905  p.  584,  §71,  au- 
thorizing Justices  of  the  iieace  to  appoint  special  constables:  In 
criminal  causes  in  the  same  manner  as  in  civil  cases,  in  no  way 
provides  for  any  liability  against  a  Justice  of  the  joeace  on  ac- 
count of  any  such  appointment,  and  there  being  no  other  statute 
creating  a  liability  in  such  case,  an  action,  whicb  is  predicated 
solely  upon  the  acts  of  a  special  constable  appointed  ia  a  crim- 
inal cause,  cannot  be  maintained  against  a  Justce  of  the  peace  on 
his  official  bond.  Oranyer  y.  Bostcinkic,  114,119  (4), 

4.  Action  on  Bond. — lAability  for  Acts  of  Special  Constable^ — ^The 
liability  of  a  Justice  of  the  peace  and  the  sureties  on  hls»  official 
bond  for  the  acts  of  a  special  constable  In  assaulting  and  beating 
another,  must  be  predic*ated  upon  the  general  condition  of  the 
bond  providing  that  the  Justice  shall  faithfully  discharge  his 
duties  as  such,  tc^ether  with  the  provisions  of  §§1727,  1728  Bums 
11)08,  §§1431),  1440  U.  S.  1881,  which  provide  the  duties  and  lia- 
bility of  a  Justice  of  the  peace  in  the  matter  of  appointment  of  a 
special  constable,  QrantJcr  v.  Bos  winkle,  114. 117  (2) . 

6.  Appeal  to  Circuit  Court. — Trial  De  Novo. — On  appeal  to  Ore 
circuit  court  from  the  Judgment  of  a  Justice  of  the  peace,  there 
is  no  question  of  correcting  errors,  but  the  cause  is  tried  de  novo. 

Hughcs-Y.  Chicago,  etc.,  U.  Co.,  278, 282  (4). 

0.  Judgment. — Form. — Sufficiency. — A  Judgment  of  a  Justice  of  the 
peace,  although  informal  and  open  to  criticism,  is  sufficient  in 
fonu  to  evidence  vl  Judgment,  where,  when  fairly  construed,  it 
shows  a  trial,  a  finding  In  favor  of  defendant,  and  a  Judgment 
that  plaintiffs  take  nothing  by  their  action  and  pay  the  costs  of 
itiit  Hughe»y.  Chicago,  etc.,Jt.  Co.,  278, 280  (2). 

7.  Judgment — Foim^ — Necessity  of  Signature  to  Judgment  on  Ap- 
peal to  Cirouit  Coui-/.— Although  under  §§1725,  1780  Bums  1908, 
§§1437,  1489  U.  S.  1881,  a  Judgment  of  a  Justice  of  the  peace  is 
not  valid  until  It  has  been  entered  of  record  and  signed,  his  fail- 
ure to  sign  a  Judgment  from  which  an  appeal  has  been  taken  to 
the  circuit  court  is  not  ground  for  dismissal  of  the  appeal,  where 
Buch  appeal  was  otherwise  regular  under  the  statute  and  the 
transcript  showed  that  the  Justice  had  Jurisdiction  and  rendered 
ft  judgment      Hughes  v.  CMoago,  etc.,  B.  Co.,  278. 280  (3),  282  (3). 

8.  Jurisdiotlon.— Action  for  Po§se»Mon. — Landlord  and  Tenant. — 
Under  §8071  Bums  1908,  §5225  R.  S.  1881,  a  Justice  of  the  peace 
has  jurisdiction  coextensive  with  the  territorial  limits  of  his 
county,  and  UDllmited  as  to  amount,  in  an  action  for  possessioQ 
by  the  landlord  against  a  tenant  unlawfully  holding  over. 

Millery.  Citizens  BuiMng,  etc.,  Assn.,,132, 134  (3). 

0.  Jurisdiction. —  Set-Off. —  Counterdatm. —  Amount  of  Demand. — 
Where  a  set-off  or  counterclaim  for  nnllquidated  damagM  is 
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pleaded  in  an  action  before  a  Justice  of  the  peace,  he  has  jnris- 
diction,  if  the  defendant,  after  crediting  the  plaintifiTs  demand, 
does  not  claim  more  than  $200,  the  Jurisdiction  In  such  cases  be- 
ing determined  by  the  damage  claimed. 

Regina  Co.  v.  QiOUmav,  92, 91  (2) . 

10.  Execution. — Claims  of  Third  Persona  to  Property  Levied  On. — 
Remedy. — ^Where  personal  property  is  seized  by  virtue  of  an  ex- 
ecution, and  a  person  other  than  the  execution  defendant  owns 
or  has  some  interest  in  it,  he  may  have  his  right  thereto  tried 
and  determined,  as  provided  by  §1820  Bums  1908^  §1529  R.  S. 
1S81,  by  fillug  with  the  justice  of  the  peace  issuing  such  writ  his 
verified  complaint  stating  the  nature  of  such  claim,  and  under 
§1837  Burns  3908,  §1546  R,  S.  1881,  if  he  is  a  resident  of  this 
state  and  fails  to  assert  his  cftiim  within  twenty  days  after  re- 
ceiving from  the  offlcei:  seizing  the  property,  a  notice  as  provided 
by  §1836  Bm-ns  1908,  §1545  R.  S.  1881,  he  is  thereafter  barred 
from  doling  so,  un4ess  before  receipt  of  such  notice,  he  has  insti- 
tuted a  suit  to  assert  his  right      McFerranY.  Swaynie,  50, 52  (1). 

LANDLORD  AND  TENANT— 

Justice  of  the  peace  has  jurisdiction  coextensive  with  the  territorial 
limits  of  his  county,  and  unlimited  as  to  amount  in  an  action  for 
possession  by  tlie  landlord  against  a  tenant  unlawfully  holding 
over,  see  Justice  of  the  Peace  8. 

1.  Lease, — Surrender. — Consideration.^—An  express  surrender  of  a 
lease  Is  usually  required  to  be  in  writing,  and  must  be  supported 
by  a  consideration.  Potoelly.  Jones,  493, 49Q  (2). 

2.  Loase.^Affreenient  of  Sale, — Validity, — ^A  lease  contract  contain- 
ing a  provision  for  the  sale  of  the  premises  to  the  tenant  may  be 
euforted.  Miller  v.  Citizens  Building,  etc,,  Assn.,  132, 135  (5) . 

3.  Lease. — Forfeiture. — Construction, — A  provision  for  the  forfeit- 
ure of  a  lease  on  failure  to  pay  rent  is  a  sort  of  condition  subse- 
quent, and  is  strictly  construed. 

Tern  pier  v.  Muncie  Lodge,  etc.,  324, 329  (6) . 

4.  Lea-se. — termination. — Death  of  Lessor. — Where  the  covenant 
In  a  lease  for  the  payment  of  rent  Is  general,  without  being  made 
payal)le  to  any  particular  person,  the  lease  does  not  terminate  on 
the  death  of  the  lessor.  Powellv.  Jones,  i9S,  501  (11). 

5.  Lease. — Construction. — A  lease  is  construed  in  the  light  of  the 
statutes  on  the  subject  of  landlord  and  tenant  (§8053  et  scq. 
Burns  1908,  §5207  et  scq.  R.  S.  1881)  which  are  regarded  as  if 
written  into  and  constituting  a  part  of  the  contract 

Templer  v.  Muncie  Lodge,  etc,  324, 328  (1) . 

6.  Lease. — Surrender  by  Operation  of  Law. — ^A  surrender  of  a  lease 
arises  by  oi>eratlou  of  law  on  the  doing  of  some  act  by  the 
parties  that  is  so  inconsistent  with  the  subsisting  relation  of 
landlord  and  tenant  as  to  Imply  that  they  have  both  agreed  to 
consider  the  surrender  as  made.        PtnceHv.t/one^,  493, 496  (3). 

7.  Lease — Termination. — A  lease  for  a  specified  teim  will  continue 
until  the  expiration  of  the  time  named,  unless  it  is  sooner  ter- 
minated in  accordance  with  the  provisions  of  the  statutes,  or  in 
accordance  with  some  provision  of  the  lease  itself,  or  by  agree- 
ment of  the  parties.       Templer  v.  Muncie  Lodge,  etc.,  324, 328  (2) . 

Vol.  50—48 
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8.  L€a4e,-^T€rmination,^R€nt  Payable  in  Advamce.^StatiUes.-- 
Under  18069  Bunu  1906,  15213  B,  S.  1881^  where  a  lease  proTides 
for  payment  of  rent  In  advance,  a  failure  to  pay  the  roit  in  ad- 
vance when  due  terminates  the  lease  at  the  election  of  the  lessor, 
and  he  may  bring  an  action  for  possession  without  notice  and 
without  demand  for  either  the  rent  or  possession. 

Templer  v.  Muncie  Lodge,  t tc,  324, 328  (3) ,  329  (3). 

0.  Lea9€. — Termination. — Rent  yot  Payable  in  Advance, — yoUoe. 
—Where  a  lease  contains  no  provision  for  the  payment  of  the  rent 
in  advance,  and  does  not  provide  a  forfeiture  for  such  failure,  a 
failure  to  pay  does  not  ipso  facto  terminate  the  lease,  but  it  will 
terminate  by  or^eration  of  S8057  Burns  1908,  15211  R.  S.  1881«  in 
case  the  rent  is  not  paid  within  ten  days  a/ter  giving  notice  as 
therein  provided.  Templer  v.  Muncie  Lodge,  etc.,  324, 328  (4). 

10.  Lease. — Termination, — Provision  for  Forfeiture, — Rent  yot  Pay- 
able in  Advance, — Demand, — Where  the  rent  is  not  payable  in 
advance  under  a  lease  providing  for  a  forfeiture  for  failure  to 
pay  the  rent  when  due,  the  lessor  may  declare  a  forfeiture  under 
the  terms  of  the  .ease  after  first  demanding  the  rent  upon  the 
leased  premises,  unless  some  other  place  of  payment  is  stipulated, 
Just  before  sunset  on  the  day  the  rent  to  due. 

Templer  v.  Muncie  Lodge,  etc,  324, 329  (5) . 

11.  Lease, — Estoppel  of  Landlord  to  Claim  Forfeiture  for  'Son- 
payment  of  Rent, — Where  the  conduct  of  a  lessor  is  such  as  to  be 
reasonably  calculated  to  induce  the  lessee  to  believe  that  he  will 
not  Insist  on  the  forfeiture  of  the  lease  for  failure  to  pay  rent 
when  it  becomes  due,  and  the  lessee  by  reason  thereof,'  does  so 
believe  in  good  faith,  and  relying  thereon  suffers  a  default  to 
occur  when  otherwise  he  would  not  have  done  so,  the  lessor  will 
be  estopiied  from  apsertlng  the  right  to  terminate  tlie  lease  on 
account  of  such  default 

Templer  v.  Munde  Lodge,  etc,  324, 334  (10). 

12.  Lease, — Waiver  of  Forfeiture. — Answer, — Sufficiency, — ^In  an 
action  for  XK)ssesslon  of  leased  premises  for  failure  to  pay  rent, 
where  the  answer  admitted  the  possession  under  a  lease  provid- 
ing a  forfeiture  for  failure  to  pay  the  rent  monthly  In  advance 
and  admitted  the  nonpayment  of  the  rent  due  on  each  the  first 
days  of  March  and  April  immediately  preceding  the  time  of  de- 
manding possession,  but  averred  that  plaintiff  had  never  thereto- 
fore, during  the  entire  period  of  the  lease,  demanded  payment 
monthly  in  advance  and  that  defendant  had  never  paid  the  roit 
monthly  in  advance  and  had  often  delayed  the  payment  for  a 
I)eriod  of  three  months  or  more,  and  that  by  reason  of  plain tiflTs 
acceptance  of  such  payments  defendant  had  been  led  to  believe 
that  plaintiff  would  not  insist  upon  a  forfeiture  for  failure  to  pay 
monthly  in  advance,  the  allegations  were  insufllcient  to  show  a 
waiver  of  plaintiff's  right  to  terminate  the  tenancy  for  failure  to 
pay  the  rent  admitted  to  be  dua 

Templer  v.  Muncie  Lodge,  etc.,  324, 330  (7) ,  333  (7) . 

13.  Liability  for  Rent, — Privity  of  Contract—Privity  of  Estate.— 
The  liability  for  the  payment  of  rent  may  be  created  either  by 
privity  of  contract  or  by  privity  of  estate. 

Powell  V.  Jones,  493, 497  (4) . 

14.  Liability  for  Rent, —  8ub4e8see. —  An  agreement  between  a 
lessee  and  his  sub-lessee  as  to  the  payment  of  rent  to  enforceable 
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only  by  the  lessee  and  does  not  create  a  prlTity  of  contract  be- 
tween such  sub-lessee  and  the  lessor. 

PoweU  V.  Jones^  493, 499  (8) . 

15.  LiabUitp  for  Rent, — Tenant  Never  in  Possession, — ^A  tenant 
under  an  agreement  which  Is  absolute  to  pay  rent  is  not  relieved 
from  his  liability  by  the  fact  that  he  has  never  personally  taken 
possession  of  the  premises,  if  he  was  not  prevented  from  so  do- 
ing by  the  lessor.  Potce»v.e^one«,493,499  (9). 

16.  Liability  for  Rent — Surrender  of  Lease, — To  relieve  a  lessee 
from  liability  for  rent  during  the  term  of  a  lease,  it  must  appear 
that  there  was  either  an  express  surrender  of  the  lease  by  agree- 
ment between  the  parties  that  it  should  cease  to  be  binding,  or 
that  a  surrender  was  created  by  operation  of  law. 

Potcell  V.  Jones,  493, 496  (1) . 

17.  Lialiltv  by  Privity  of  Estate.^-Surrender.—Where  the  liability 
of  a  tenant  results  from  privity  of  estate,  and  this  privity  1b 
broken  by  the  tenant's  assignment  of  the  lease  with  the  consent 
of  the  landlord  and  the  latter's  acceptance  of  rent  from  the  as- 
signee,  a  surrender  arises  by  operation  of  law. 

Powell  V.  JoneSi  493, 497  (5) . 

18.  Liability  for  Rent. — Privity  of  Contract, — Assignmfint  of  Lease. 
— ^Where  the  liability  for  payment  of  rent  arises  by  privity  of 
contract,  the  acceptance  of  rent  by  the  lessor  trom  an  assignee  or 
sub-lessee,  and  a  mere  agreement  to  receive  him  as  tenant,  merely 
indicates  that  the  privity  of  estate  Is  ended  and  does  not  relieve 
the  lessee  from  liability  for  rent,  unless  it  further  appears  that 
such  assignee  or  sub-lessee  was  substituted  in  the  place  of  the 
original  lessee  with  intent  of  the  parties  to  the  demise  to  annul 
its  obligations.  PoiceU  v.  Jones,  483^  498  (6) . 

19.  Liability  for  Rent. — Release  of  Lessee. — Evidence. — Sufficiency. 
— In  an  action  against  the  original  lessee  for  rent,  evidence  show- 
ing that  defendant  never  personally  took  possession  of  the  prem- 
ises, but  formed  a  partnership  before  the  beginning  of  the  term 
and  told  the  lessor  that  the  firm  would  take  possession  of  the 
premises,  that  lessor  said  it  was  all  right  and  gave  the  firm  leave 
to  take  possession  and  received  the  rent  from  the  firm  until  her 
death,  that  thereafter  her  executors  received  the  rent,  that  on 
defendant's  retirement  from  the  firm  he  notified  the  executors 
of  that  fact  and  that  the  premises  were  in  the  possession  of  a 
new  firm,  that  one  of  the  executors  said  it  was  all  right  and  never 
demanded  rent  of  defendant,  but  was  received  from  the  new  firm, 
was  not  sufficient  to  show  an  intention  on  the  part  of  the  lessor,  or 
her  successors  under  the  lease,  to  discharge  defendant  from  his 
obligations  under  the  instrument  and  to  substitute  in  his  stead 
any  of  the  various  tenants  from  whom  rent  was  collected. 

Powell  V.  J(mes,  493, 499  (7). 

20.  Forfeiture  of  Lease.  —  Estoppel  of  Landlord, — ^^Cross-com- 
plaint". — Sufficiency  as  Defense. — ^A  pleading  filed  by  defendant 
in  an  action  for  possession  of  premises  for  default  in  payment  of 
rent,  which  contained  averments  suflicient  to  show  that  plaintiff 
was  estopped  from  terminating  the  tenancy  because  of  such  de- 
fault, was  sufficient  to  constitute  a  cause  of  defense,  although  it 
was  desi^iated  as  a  cross-complaint 

Templer  v.  Muncie  Lodge,  etc.,  324, 335  (12) . 

21.  Forfeiture  of  Lease. — Estoppel  of  Landlord. — Answer, — Suffl' 
ciency. — An  answer  showing  a  course  of  conduct  by  plaintiff  well 
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8.  Leoie, — Termination, — Rent  Payable  in  Advance, — Btaiutes, — 
Under  98059  Burns  1906,  15213  R.  S.  1881«  where  a  lease  provides 
for  payment  of  rent  In  advance,  a  fallnre  to  pay  the  rent  in  ad- 
vance when  due  terminates  the  lease  at  the  electimi  of  the  lessor, 
and  he  may  bring  an  action  for  possession  without  notice  and 
without  demand  for  either  the  rent  or  possession. 

Templer  v.  Muncie  Lodge,  etc.,  324. 328  (3),  329  (3). 

0.  Lea9€, — Termination. — Rent  Not  Payable  in  Advance. — Notice. 
— ^Where  a  lease  contains  no  provision  for  the  payment  of  the  rent 
In  advance,  and  does  not  provide  a  forfeiture  for  such  failure,  a 
failure  to  pay  does  not  ipso  facto  terminate  the  lease,  but  it  will 
terminate  by  operation  of  $8057  Burns  1908,  95211  R.  S.  1881,  in 
case  the  rent  is  not  paid  within  ten  days  ax^'ter  giving  notice  as 
therein  provided.  Templer  v.  Muncie  Lodge,  etc.,  324, 328  (4) . 

10.  Lease. — Termination. — Provision  for  Forfeiture. — Rent  Not  Pay- 
ahle  in  Advance. — Demand. — Where  the  rent  is  not  payable  in 
advance  under  a  lease  providing  for  a  forfeiture  for  failure  to 
pay  the  rent  when  due,  the  lessor  may  declare  a  forfeiture  under 
the  terms  of  the  lease  after  first  demanding  the  rent  upon  the 
leased  premises,  unless  some  other  place  of  payment  is  stipulated. 
Just  before  sunset  oa  the  day  the  rent  is  due. 

Templer  v.  Muncie  Lodge,  etc.,  324, 329  (5) . 

IL  Lease. — Estoppel  of  Landlord  to  Claim  Forfeiture  for  Non- 
payment of  Rent. — Where  the  conduct  of  a  lessor  is  such  as  to  be 
reasonably  calculated  to  induce  the  lessee  to  believe  that  he  will 
not  insiRt  on  the  forfeiture  of  the  lease  for  failure  to  pay  rent 
when  it  becomes  due,  and  the  lessee  by  reason  thereof ,' does  so 
believe  in  good  faith,  and  relying  thweon  suffers  a  default  to 
occur  when  otherwise  he  would  not  have  done  so,  the  lessor  will 
be  estopped  from  asserting  the  right  to  terminate  the  lease  on 
account  of  such  default 

Templer  v.  Muncie  Lodge,  etc.,  324, 334  (10) . 

12.  Lease. — Waiver  of  Forfeiture. — Answer. — Sufficiency. — ^In  an 
action  for  possession  of  leased  premises  for  failure  to  pay  rent, 
where  the  answer  admitted  the  possession  under  a  lease  provid- 
ing a  forfeiture  for  failure  to  pay  the  rent  monthly  in  advance 
and  admitted  the  nonpayment  of  the  rent  due  on  each  the  first 
days  of  March  and  April  immediately  preceding  the  time  of  de- 
manding possession,  but  averred  that  plaintiff  had  never  thereto- 
fore, during  the  entire  period  of  the  lease,  demanded  payment 
monthly  in  advance  and  that  defendant  had  never  paid  the  rent 
monthly  in  advance  and  had  often  delayed  the  payment  for  a 
period  of  three  months  or  more,  and  that  by  reason  of  plaint IflTs 
at;ceptance  of  such  payments  defendant  had  been  led  to  believe 
that  plaintiff  would  not  insist  upon  a  forfeiture  for  failure  to  pay 
monthly  in  advance,  the  allegations  were  insufllcient  to  show  a 
waiver  of  plaintiff's  right  to  terminate  the  tenancy  for  failure  to 
pay  the  rent  admitted  to  be  due. 

Templer  v.  Muncie  Lodge,  etc.,  324, 330  (7),  333  (7) . 

13.  Liability  for  Rent. — Privity  of  Contract. — Privity  of  Estate. — 
The  liability  for  the  payment  of  rent  may  be  created  either  by 
privity  of  contract  or  by  privity  of  estate. 

Powell  V.  Jones,  493, 497  (4 ) . 

14.  Liability  for  Rent. —  Bub4ess€e. —  An  agreement  between  a 
lessee  and  his  sub-lessee  as  to  the  payment  of  rent  is  enforceable 
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only  by  the  lessee  and  does  not  create  a  privity  of  contract  be- 
tween such  sub-lessee  an4  the  lessor. 

Potoell  T.  Jonee,  498, 499  (8) . 

15.  Liability  for  Rent, — Tenant  Never  in  Possession, — ^A  tenant 
under  an  agreement  which  is  absolute  to  pay  rent  is  not  relieved 
from  his  liability  by  the  fact  that  he  has  never  personally  taken 
possession  of  the  premises,  if  he  was  not  prevented  from  so  do- 
ing by  the  lessor.  Poi47eZI  v.  «^one«,  493, 499  (9). 

16.  Liahflity  for  Rent, — Surrender  of  Lease, — To  relieve  a  lecNsee 
from  liability  for  rent  during  the  term  of  a  lease,  it  must  appear 
that  there  was  either  an  express  surrender  of  the  lease  by  agree- 
ment between  the  parties  tiiat  it  should  cease  to  be  binding,  or 
that  a  surrender  was  created  by  operation  of  law. 

Powell  V.  Jones,  493, 496  (1) . 

17.  Lialilty  "by  Privity  of  Estate,— Surrender, ^Vf here  the  liability 
of  a  tenant  results  from  privity  of  estate,  and  this  privity  is 
broken  by  the  tenant's  assignment  of  the  lease  with  the  consult 
of  the  landlord  and  the  latter's  acc^tance  of  rent  from  the  as- 
signee, a  surrender  arises  by  operation  of  law. 

Powell  V.  J(ynes,  493, 497  (5) . 

18.  Liability  for  Rent, — Privity  of  Contract, — Assignment  of  Lease, 
— ^Where  the  liability  for  payment  of  rent  arises  by  privity  of 
contract,  the  acceptance  of  rent  by  the  lessor  from  an  assignee  or 
sub- lessee,  and  a  mere  agreement  to  receive  him  as  tenant,  merely 
indicates  that  the  privity  of  estate  is  ended  and  does  not  relieve 
the  lessee  from  liability  for  rent,  unless  it  further  appears  that 
such  assignee  or  sub-lessee  was  substituted  in  the  place  of  the 
original  lessee  with  intent  of  the  parties  to  the  demise  to  annul 
its  obligation&  POKTeUv.  Jofie«,493,498  (6). 

19.  LwhiUty  for  Rent, — Release  of  Lessee, — Evidence, — Sufficiency. 
— In  an  action  against  the  original  lessee  for  rent,  evidence  show- 
ing that  defendant  never  personally  took  possession  of  the  prem- 
ises, but  formed  a  partnership  before  the  beginning  of  tiie  term 
and  told  the  lessor  that  the  firm  would  take  possession  of  the 
premises,  that  lessor  said  it  was  all  right  and  gave  the  firm  leave 
to  take  possession  and  received  the  rent  from  the  firm  until  her 
death,  that  thereafter  her  executors  received  the  rent,  that  on 
defendant's  retirement  from  the  firm  he  notified  the  executors 
of  that  fact  and  that  the  premises  were  in  the  possession  of  a 
new  firm,  that  one  of  the  executors  said  it  was  all  right  and  never 
demanded  rent  of  defendant,  but  was  received  from  the  new  firm, 
was  not  sufficient  to  show  an  intention  on  the  part  of  the  lessor,  or 
her  successors  under  the  lease,  to  discharge  defendant  from  his 
obligations  under  the  instrument  and  to  substitute  in  his  stead 
any  of  the  various  tenants  from  whom  rent  was  collected. 

Powell  V.  JoTies,  493, 499  (7). 

20.  Forfeiture  of  Lease,  —  Estoppel  of  Landlord,  —  ^Cross-corn' 
pladnV\ — Sufficiency  as  Defense, — A  pleading  filed  by  defendant 
In  an  action  for  possession  of  premises  for  default  in  payment  of 
rent,  which  contained  averments  sufiicient  to  show  that  plaintiff 
was  estopped  from  terminating  the  tenancy  because  of  such  de- 
fault, was  sufiicient  to  constitute  a  cause  of  defense,  although  it 
was  designated  as  a  cross-complaint 

Tcmpler  v.  Muncie  Lodge,  etc,  324, 335  (12) . 

21.  Forfeiture  of  Lease. — Estoppel  of  Landlord, — Answer, — SutH- 
ctency, — ^An  answer  showing  a  course  of  conduct  by  plaintUT  well 
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calculated  to  mislead  defendant  and  cause  him  to  believe  that 
plaintiff  did  not  at  any  time  Intend  to  insist  on  its  right  to  termi- 
nate the  lease  for  failure  to  pay  rent  when  due,  and  averring  that 
defendant  did  so  believe,  was  Insoflacient  oo  the  ground  of  estop- 
pel for  failure  to  aver  that  defendant's  default  was  due  to  a  re- 
liance in  the  belief  thus  induced. 

Tetnpler  v.  Muncie  Lodge,  etc.,  324, 335  (11) . 

22,  Conveyomcc  of  Leased  Premisen, — Rents. — Righta  of  Grantee, 
*-Where  leased  premises  are  sold  and  c<Miveyed,  future  rents  un- 
der the  existing  lease  are  due  and  i^ayable  to  the  grantee  in  the 
absence  of  a  stipulaticm  to  the  contrary. 

Povcett  V.  JoneB,  493, 500  (10) . 

28i  DetUh  of  Le99or, — Sale  of  Lease. — Action  for  Rent. — Evidence. 
'^Adn^ssibtlUp  of  Executors!'  Report  of  Sale. — Where,  on  the 
death  of  a  lessor,  the  lessor's  interest  in  a  lease  of  her  premises 
was  sold  by  executors  of  her  will,  the  reix)rt  of  such  execulprs 
showing  such  sale  and  the  action  of  the  court  in  approving  the 
same^  was  compet^it  evidence  in  an  action  by  the  purchaser 
against  the  lessee  for  the  recovery  of  rent  due 

PoiceU  V.  Jone$,  403, 501  (13) . 

24.  Lease. — Agreement  of  Sale. — Construction. — Relation  of  Land- 
lord and  Tenant. — ^A  c(Nitract,  drawn  in  the  form  and  language 
common  to  all  lease  contracts,  with  the  exception  that  it  con- 
tains a  provision  for  a  sale  and  conveyance  to  the  party  talking 
possession  by  virtue  thereof,  upon  nls  full  compliance  with  Its 
provisions.  Is  in  effect  a  lease  creating  the  relation  of  landlord 
and  tenant  between  the  parties  thereto. 

Miller  v.  Citizens  Building,  etc.,  Assn.,  132, 135  (6) . 

LAW  OF  THE  CASE— 

See  Appbal  101-104. 

LBASB— 

See  Lardlobo  and  Tenant  1-12. 


Oas,  see  Ifnnca  and  Minkeaia 

Parol,  for  one  year  valid  wiUiout  being  i;pduced  to  writing,  see 
Fbaxtds,  Statdtb  op  1 ;  Boggs  v.  Toney,  289,  291  (3). 

LICENSES— 

Revocation. — Considcraiion. — Restoratien. — Necessity. — Although  at 
common  law  a  mere  license  to  enter  on  real  estate  is  revocable  at 
the  pleasure  of  the  licensor,  on  principles  of  equity  the  licensor. 
or,  in  the  event  of  a  conveyance,  the  grantee  with  notice,  is 
estopped  from  revoking  a  license  after  it  has  been  acted  on  and 
money  has  been  expended  on  the  faith  thereof,  without  placing 
the  licensee  in  statu  quo.  Young  v.  Waggoner,  202, 206  (Z). 

LIFE  INSURANCJE— 

See  INSUBANCB  4-10. 
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MMITATION  OF  ACTIONS — 

1.  Part  Payment. — Effect. — ^A  voluntary  part  payment  on  a  debt 
is  prima  fade  sufficient  to  revive  tlie  debt,  but  such  prima  facie 
case  may  be  rebutted  by  attendant  circumstances  Inconsistent 
with  such  revivor.  Barrett  v.  Sipp,  304, 310  (2) . 

2.  Part  Payment. — Evidence. — To  recover  on  a  debt  claimed  to 
have  been  taken  out  of  the  statute  of  limitations  by  a  part  pay- 
ment, it  must  be  shown  that  the  payment  was  made  on  account 
of  the  debt  for  which  the  action  is  brought. 

Barrett  v.  Sipp,  301, 310  (4) . 

8.  Part  Payment. — Payment  of  Interest. — A  payment  of  interest 
like  a  part  payment  of  the  principal  on  a  debt  barred  by  the 
statute  of  limitations,  will  operate  as  an  acknowledgment  of  the 
obligation  from  which  a  promise  to  pay  may  be  Implied. 

Barrett  v.  8ipp,  301,  310  (3). 

4.  Complaint. — Amendment  Operating  to  Defeat  Statute. — ^An 
amendment  to  a  complaint  will  not  be  permitted  when  it  will 
operate  to  defeat  the  statute  of  limitations. 

Indiana  Union  Traction  Co.  v.  Pring,  566, 575  (1) . 

5.  Accrual  of  Cause. — Administrator's  Bond. — Where  the  final 
settlement  of  an  administrator  is  set  aside  and  he  is  ordered  by 
the  court  to  file  a  new  report  and  to  pay  into  court  for  distribu- 
tion the  balance  in  his  hands  as  such  administrator,  and  he  fails 
to  comply  with  such  order,  and  is  removed  by  the  court  for  such 
failure,  the  statute  of  limitations,  as  against  a  cause  of  action 
predicated  on  such  breach  of  bis  bond,  begins  to  rua  from  the 
time  of  his  removal  by  the  court 

Craven  v.  State,  ex  re?.,  30, 34  (2) . 

6.  Action  for  Negligence. — Complaint. — Amendment. — Amendment 
Not  Amounting  to  Independent  Charge  of  Negligence. — Effect. — 
In  an  action  for  injuries  to  an  Interurban  railway  motorman, 
where  the  complaint  charged  that  on  the  day  of  the  Injury  It  was 
cold,  sleeting,  raining,  lightning,  freezing,  foggy,  dark  and  cloudy 
and  that  ice  was  frozen  on  defendant's  telephone  wires  so  that 
they  were  useless  in  directing  the  movement  of  defendant's  cars, 
that  defendant's  trainmaster,  knowing  such  fact  and  knowing 
that  plaintiff  was  then  engaged  on  a  south  bound  car  somewhere 
between  two  sidings,  manned  a  car  with  a  crew  and  himself  act- 
ing as  motorman  thereon  caused  the  same  to  proceed  northbound 
as  a  wild  car  without  a  schedule,  that  carelessly  and  negligently 
failing  to  inform  the  train  dispatcher  of  his  act  he  proceeded  with 
said  car  to  a  point  where  defendant's  double  track  merged  into  a 
single  track,  where,  for  the  first  time,  he  attempted  to  notify  the 
dispatcher  by  telephone  that  he  had  ordered  out  said  wild  car, 
and  being  unable  to  communicate  with  the  dispatcher  because  of 
tlie  useless  pondition  of  the  wires,  he  negligently  ordered  and  di- 
rected the  car  to  continue  on  its  journey  northward  along  the 
single  track,  thereby  causing  a  collision  in  which  plaintiff  was 
injured,  that  part  of  the  complaint  descriptive  of  the  condition  of 
Uie  wires  having  been  inserted  by  way  of  amendment  after  the 
ejcpiration  of  the  time  limited  for  the  commencement  of  a  new 
action,  wa»  not  for  that  reason  subject  to  a  motion  to  strike  out, 
since  such  matter  did  not  amount  to  an  independent  charge  of 
negligence  as  a  proximate  cause  of  the  injury,  but  simply  gave 
character  and  degree  to  the  charge  of  negligence  in  ordering  or 
taking  out  the  wild  car  under  the  existing  circumstances. 

Indiana  Union  Traction  Co.  v.  Pring,  566, 575  (2) . 
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LOAN— 

Of  stock*  see  Bailhent  1, 21 

MAINTENANCB— 

or  equipment  duty  of  street  railroad  company,  see  Street  Rail- 
roads 1. 

MANDATORY  INJUNCTION— 

Will  be  panted  only  to  prevent  serious  damage,  and  to  obtain  such 
relief  the  complainant  must  make  out  a  clear  case,  see  In- 
junction 1. 


MASTER  AND  SERVANT. 


I.   TBI  Rblatiom ,  1-4. 

IL     HASTBB't  LXABIUTT  TO  SiBVANT, 
(a)  MaTUBB  AMD  EXTRXT  IM  GSM- 
BBAL,  7-11. 

(b)    Works,    Wats    amd    Ma- 
r.  11-19. 


(c)  Fellow  Srsvamts,  aD-2L 

(d)  Assumption  or  Risk,  aa 

lej  CONTBIBUTOBT    NBGUOBKCB. 

23.31. 
Actions, 


III. 


I.    The  Relation. 

1.  RaUroadi, — Regulation  of  Employment, — Duty  to  Adopt  Rules. 
— It  Is  the  duty  of  a  railroad  company  to  adopt  and  promulgate 
reasonable  rules  for  the  running  of  its  trains  and  the  safety  of 
Its  employes.  Chicago,  etc.,  R.  Co.  v.  Hamerick,  425, 441  ( 11 ) . 

2.  Duty  of  Master. — ^The  master  must  not  expose  his  servants, 
while  conducting  his  business,  to  perils  or  hazards  which  may 
be  provided  against  by  the  exercise  of  due  care  and  proper  dili- 
gence on  the  part  of  the  master. 

Indiana  Union  Traction  Co.  v.  Pring,  566, 583  (12). 

3.  Injury  to  Servant. — Duty  of  Master. — Safe  Materials  and  Ap- 
pliances.— ^The  duty  of  the  master  to  provide  safe  materials  and 
appliances  is  a  continuing  one  and  cannot  be  delegated  to  an  em- 
ploye in  such  a  manner  as  to  relieve  the  master  from  responsi- 
bility. Federal  Cement  Tile  Co.  v.  Korff,  608,  613  (2) . 

4.  Acts  of  Servant  Within  Scope  of  Authority. — Liability. — When 
an  employe  acts  as  and  for  the  master,  and  acts  within  the  scope 
of  his  authority,  he  binds  his  master  the  same  as  if  the  master 
had  himself  acted,  and  when  a  master  delegates  to  a  servant  the 
performance  of  a  duty  which  rests  on  the  master  alone,  he  is 
liable  for  the  manner  in  which  it  Is  performed. 

Indiana  Union  Traction  Co.  v.  Pring,  566, 583  (13). 

5.  Negligence, — Vice-Principal  Performing  Duties  of  Servant. — 
Where  a  vice-principal  undertakes  to  perform  for  the  master  the 
duties  and  service  of  the  servant,  he  at  the  time  having  authority 
80  to  do,  his  negligence  in  performing  such  service  is  the  negli- 
gence of  a  coservant,  but  if  he  acts  in  his  capacity  of  vice- 
principal,  and  not  in  that  of  a  co-laborer,  the  master  is  liable  for 
his  negligent  act. 

Indiana  Union  Traction  Co.  v.  Pring,  566, 581  (11). 

6.  Injury  to  Servant. — Duty  of  Master. — Vice-Principal. — Materials 
and  Appliances. — ^Where  it  was  the  duty  of  a  corporation  manu- 
facturing cement  roof  tile  to  furnish  one  of  its  employes,  engaged 
in  laying  tile  on  a  roof,  with  tile  of  sufficient  strength  to  enable 
him  to  lay  the  same  in  the  usual  manner  without  danger  to  him- 
self, the  placing  of  the  metal  reinforcement  in  the  tile  while  in 
process  of  manufacture  was  the  duty  of  the  master  and  the  em- 
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ploye  to  whom  such  work  was  assigned,  no  matter  what  his  rank 
or  grrade  might  be,  would  be  a  principal,,  and  not  a  fellow  serv- 
ant so  as  to  exempt  the  master  from  liability. 

Federal  Cement  Tile  Co,  v.  Korff,  608, 613  (3) . 

II.    Ma6Teb*s  JjIabiutt  to  Sebvant. 
(A.)     Natube  and  Extent  in  General. 

7.  Injury  to  Servant, — Negligence. — Negligence  of  Fettow  Servant 
Contributing  to  Injury. — Liability. — ^Where  the  negligent  act  of 
the  master's  representative  is  the  proximate  cause  of  an  injury 
to  a  servant,  the  mere  fact  that  the  negligent  act  of  a  co-servant 
contributes  to  the  injury  will  not  defeat  the  servant's  right  to 
recover.  Indiana  Union  Traction  Co,  v.  Pring,  566, 588  ( 15 ) . 

8.  Injury  to  Servant, — Interurban  Railroads, — Incompetency  of 
Vice-Principal, — Evidence, — Specific  Acts. — ^Where  a  paragraph  of 
complaint  in  an  action  against  an  interurban  railroad  company 
for  personal  injuries  proceeded  on  the  theory  of  the  incompe- 
tency of  defendant's  trainmaster,  evidence  of  specific  acts  of  his 
prior  incompetency  was  admissible  to  show  knowledge  of  his  in- 
competency on  the  part  of  the  defendant 

Indiana  Union  Traction  Co.  v.  Pring,  566, 579  (8) . 

9.  Injunf  to  Servant. — Interurhwn  RaMroads, — Incompetency  of 
Vice-Principal. — Burden  of  Proof. — Instruction, — In  an  action  for 
injuries  to  an  interurban  railroad  motorman,  caused  by  a  col- 
lision with  a  car  being  operated  by  defendant's  general  train- 
master, where  the  complaint  proceeded  on  the  theory  of  the  in- 
competency of  such  trainmaster,  an  instruction  that  the  burden 
was  on  defendant  to  show  that  plaintiff  knew  of  such  train- 
master's alleged  incompetency  was  erroneous,  since  the  burden 
was  on  plaintifF  to  show  that  he  had  no  such  knowledge. 

Indiana  Union  Traction  Co,  v.  Pring,  566, 590  (17) . 

10.  Injury  to  Servant. — Violation  of  Rules  of  Employment. — Abro- 
gation of  Rules. — Negligence. — Where  an  employer  knowingly  per- 
mits his  rules  established  to  promote  the  safety  of  his  employes 
to  be  habitually  violated  by  them,  such  rules  will  be  deemed  to 
have  been  abrogated  by  his  consent,  and  he  will  not  be  permitted 
to  set  up  a  violation  of  any  such  rule  as  contributory  negligence 
to  preclude  a  recovery  for  an  injury  to  or  the  death  of  an  em- 
ploye. Chicago,  etc,  R,  Co,  v.  Hamerick,  425, 441  (13) . 

11.  Injury  to  Servant, — Negligence, — Proximate  Cause, — Instruc- 
tion.— ^An  instruction  in  which  the  jury  was  told  that  if  it  be- 
lieved from  the  evidence  that  the  defendant  was  guilty  of  the 
negligence  charged  and  that  the  injuries  complained  of  *^vere  the 
natural  consequences  of  such  negligence,  and  such  as  might  have 
been  foreseen  and  reasonably  anticipated  as  the  result  of  such 
negligence,  then  such  negligence  should  be  regarded  as  the  proxi- 
mate cause  of  the  injury,"  sufficiently  embodied  the  factor  of 
probability  of  the  consequence  of  the  negligence  without  the  use 
of  the  word  "probable,"  and  was  not  erroneous. 

Indiana  Union  Traction  Co.  v.  Pring,  566, 589  (16). 

12.  Injury  to  Servant. — Interurban  Railroad, — Vice-Principal, — 
Fellow  Servant, — Evidence. — In  an  action  by  a  motorman  against 
an  interurban  railroad  company  for  personal  injuries,  where  It 
was  shown  that  by  the  rules  of  defendant  extra  trains  did  not 
appear  on  the  time  tables  and  had  no  rights  except  those  given 
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them  by  llie  train  dispatcher,  and  were  not  to  be  run  without 
his  orders,  and  that  all  interurban  trains  were  required  to  re- 
port to  him  at  certain  sidings,  and  it  was  further  shown  that  de- 
fendant's general  trainmaster,  while  in  full  charge  of  the  trans- 
IM)rtatlon  department,  ordered  out  and  manned  an  extra  car  with 
himself  acting  as  motorman  thereon,  and  without  notifying  the 
train  dlsjjatcher  of  his  intention;  ordered  and  directed  the  car  to 
l>roceed  northbound  to  a  siding,  whence  he  attempted  to  notify 
the  train  dispatcher  by  telephone  and,  being  unable  to  so  notify 
the  dispatcher,  ordered  that  said  car  continue  northbound  thereby 
causing  a  collision  in  which  plaintiff  was  injured,  the  evidence 
was  suflioient  to  sustain  a  verdict  for  plaintiff,  since  the  mere 
fact  that  such  trainmaster  acted  as  motorman  did  not  lose  him 
his  identity  as  a  representative  of  his  master  so  as  to  render  the 
negligence  that  of  a  fellow  servant 

Indiana  Union  Traction  Co.  v.  Pring,  560, 580  (10),  582  (10). 

(B.)     Works,  Ways  and  Machineey. 

13.  Railroads. — yetiUgcnce. — Complaint,— Allegations. — '*Signar. — 
In  an  action  against  a  railroad  company  for  the  death  of  an  em- 
ploye, an  allegation  of  the  complaint  that  the  decedent  was  given 
•*a  signal  calling  him  on  down  main  track*\  was  not  the  state- 
ment of  a  conclusion,  but  such  expression  and  others  of  similar 
imiKirt,  when  used  in  railroad  business  having  to  do  with  the 
ot>eration  of  trains,  are  statements  of  fact 

Chicago,  etc.,  R.  Co.  v.  Hamerick,  425, 433  (2). 

14.  Ra  ilroads. — ycgligcnce. — Compla  int. — Allega  tions. — "Duty", — 
In  a  complaint  against  a  railroad  company  for  the  death  of  an 
engineer  in  charge  of  defendant's  train,  caused  by  a  collision  re- 
sulting from  the  failure  of  a  block  signal  operator  to  give  proper 
signals,  the  allegations  **that  It  was  the  duty  and  business*'  of 
the  operator  to  give  proper  signals,  and  that  it  was  **the  duty 
and  business"  of  the  decedent  to  obey  the  signals  so  given,  were 
averments  of  ultimate  facts  and  not  mere  conclusions  of  the 
pleader.  Chicago,  etc.,  R.  Co.  v.  Hamerick,  425, 434  (4) . 

35.  Injury  to  Servant. — Intenirhan  Railroads. — yegUgencc  of  Vice- 
Principal. — Evidcn^*e. — In  an  action  by  an  interurban  railroad 
motorman  for  injuries  received  in  a  collision,  whpre  it  was  alleged 
that  defendant's  trainmaster,  without  notice  to  the  train  dis- 
patcher, ordered  out  a  special  car  and  directed  it  to  proceed 
northbound,  thereby  causing  the  collision  in  which  plaintiff  was 
injured,  evidence  that  the  movement  of  defendant's  cars  was  di- 
rected by  means  of  a  telephone  system  and  that  on  the  day  of 
the  injury  such  trainmaster  knew  that  the  telephone  system  was 
not  in  working  order  because  of  the  severe  weather  conditions, 
was  admissible  as  bearing  on  the  character  of  the  trainmaster's 
conduct  and  for  the  purpose  of  determining  whether  he  was  neg- 
ligent in  doing  what  he  did. 

Indiana  Union  Traction  Co.  v.  Pring,  566, 579  (6). 

16.  Railroads, — Negligence. — Complaint. — Sufficiency. — ^In  an  ac- 
tion against  a  railroad  company  for  the  death  of  an  employe, 
where  the  complaint  averred  that  the  decedent  was  an  engineer 
in  charge  of  one  of  defendant's  trains  and  was  approaching  a 
station  under  orders  to  meet  another  train  at  that  point,  that 
h©  checked  the  speed  of  his  engine  preparatory  to  taking  the 
siding  when  he  received  from  tlie  operator  of  defendant's  block 
system  a  "signal  calling  him  on  down  main  track",  which  he  an* 
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swered  by  sounding  his  whistle  and  then  proceeded  down  the 
main  track  to  the  front  of  the  station  where  the  collision  oc- 
curred, resulting  in  his  death,  it  was  not  insufficient  as  against 
a  demurrer  for  failure  to  aver  additional  facts  In  regard  to  the 
alleged  signal,  but  was  open  to  a  motion  to  make  more  specific. 

Chicago,  etc.,  R,  Co,  v.  Hamerick,  425, 434  (3) . 

17.  Coal  Mines, — Injury  to  Servant, — Complaint. — Sufficiency . — In 
an  action  to  recoTer  for  the  wrongful  death  of  a  coal  mine  em- 
ploye, caused  by  falling  rock  and  slate  from  the  roof  of  a  mine 
entry,  where  the  complaint  averred  that  decedent  was  employed 
as  a  "jerryman",  whose  duty  it  was  to  clean  up  loose  slate,  rock 
and  debris  from  the  various  entries  and  rooms  of  the  mine,  to 
ai^ist  in  putting  cars  on  the  track  in  the  entries  of  the  mine  and 
to  lay  track  in  said  mine  and  to  perform  any  other  services  when 
ordered  by  the  mine  boss  so  to  do,  and  that  by  reason  of  defend- 
ant's failure  to  make  the  roof  or  overhead  portions  of  the  mine 
safe,  the  injury  occurred,  the  proximate  cause  of  the  injury  is 
shown  to  have  been  the  defendant's  failure  to  perform  its  stat- 
utory dhty  of  making  the  roof  or  overhead  portions  of  the  mine 
safe,  and  the  complaint  was  not  insufficient  as  against  a  demur- 
rer based  on  the  theory  that  it  showed  an  assumption  of  risk  by 
the  decedent  Harting  v.  Vandalia  Coal  Co.,  98, 105  (5) . 

18.  Injury  to  Servant. — Action, — Evidence. — Sufficiency. — Where 
the  complaint,  in  an  action  against  a  railroad  company  for  the 
wrongful  death  of  an  employe,  alleged  that  defendant  was  negli- 
gent in  constructing  its  main  track  and  sidetrack  too  close  to- 
gether and  in  placing  loose  gravel  between  them,  in  placing  cars 
on  the  side-track,  and  in  using  an  oil  lamp  as  a  headlight  on  the 
engibe  of  its  passenger-train,  evidence  showing  that  the  decedent, 
who  was  a  brakeman  on  defendant's  freight-train,  after  being 
ordered  to  flag  the  paesenger-traln,  was  found  to  have  been 
struck  and  killed  by  the  passenger-train,  but  which  failed  in  any 
way  to  sliow  that  his  death  was  caused  by  reason  of  either  of 
the  alleged  negligent  acts  of  the  defendant,  was  not  sufficient  to 
sustain  a  verdict  in  favor  of  the  plaintiff  and  a  directed  verdict 
for  defendant  was  proper. 

Bennett  Y.  Chicago,  etc.,  R.  Co.,  264, 207  (5). 

10.  Injury  to  S'crvant. — Interurhan  Railroad. — Negligence  of  Mcc- 
Prindinrt. — Complaint. — Sufficiency. — In  an  action  by  an  inter- 
urban  railway  motorman  for  injuries  in  a  collision  with  a  car 
negligently  sent  out  without  a  schedule  by  defendant's  train- 
master, where  the  complaint  alleged  that  such  trainmaster  had 
jurisdiction  over  the  operative  department  throughout  defend- 
ant's entire  system,  with  authority  to  employ  and  discharge  men 
and  to  decide  when  and  under  what  conditions  a  special  car 
shouJd  be  sei>t  out,  that  said  trainmaster  knowing  the  plaintiff 
was  engaged  oji  a  southbound  car  somewhere  between  two  cer- 
tain sidings,  and  knowing  the  impossibility  of  directing  the  move- 
ments of  defendant's  cars  owing  to  the  severe  weather  conditions 
which  had  rendered  defendant's  telephone  system  useless  for 
that  purpose,  and  while  carelessly  and  negligently  failing  to  in- 
form defendant's  train  dispatcher  of  his  intention,  manned  a 
car  with  a  crew  and  ordered  said  car  to  proceed  northbound,  with 
himself  acting  as  motorman  thereon,  that  on  arriving  at  a  point 
where  descendant's  double  track  merged  into  a  single  track,  he 
attempted  to  communicoto  with  the  train  dispatcher  by  telephone, 
and,  being  unable  to  do  0a  negligently  ordered  and  directed  said 
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car  to  proceed  on  tbe  Journey  northward,  thereby  canstns  the 
collision  in  which  plaintiff  was  injured,  the  complaint  sufficiently 
showed  the  violation  of  a  duty  owing  by  the  trainmaster  as  vice- 
principal,  and  that  the  negligence  charged  was  not  that  of  a  co- 
servant  with  the  plaintiff. 

Indiana  Union  Traction  Co.  v.  Pring,  566, 578  (5) . 

(C.)     Felu)w  Servants. 

20.  Vice-Principal, — Fellow  Servants. — Dual  Capacity. — Negligence. 
— Liability. — An  employe  of  a  master  may  at  the  same  time  be 
a  fellow-servant  and  an  agent  or  representative  of  the  master, 
and  when  such  dual  capacity  exists,  his  negligent  performance  of 
that  which  he  is  authorized  to  do  as  agent  or  representative  of 
the  master  renders  the  master  liable  in  damages  for  injury  re- 
salting  therefrom  to  a  servant  who  is  himself  without  fault 

Indiana  Union  Traction  Co.  v.  Pring,  566, 587  (14). 

21.  Injury  to  Servant. — Interurban  Railroads. — Operation. — Duty 
of  Master, — Vice^Principal, — Negligence. — Instructions. — ^In  an  ac- 
tion by  an  interurban  railway  motorman  for  injuries  received  in 
a  collision  with  a  wild  car  ordered  out  by  defendant's  train- 
master without  notice  to  defendant's  train  dispatcher,  and  which 
was  operated  by  such  trainmaster  himself  as  motorman,  an  in- 
struction was  not  erroneous  which  told  the  Jury  that  the  order- 
ing of  the  starting  of  its  trains  or  cars  is  an  absolute  duty  of  the 
company  and  when  that  duty  is  entrusted  by  it  to  an  officer  or 
employe  he  in  discharging  the  same  becomes  a  vice-principal,  for 
whose  negligent  act  in  that  respect  the  company  is  liable  to  any- 
one, employe  or  otherwise,  who  without  fault  is  injured  thereby, 
and  that  the  running  and  operating  of  its  cars  is  not  a  duty  of 
the  master  to  the  servant,  that  the  operators  on  such  cars  are 
fellow  servants  and  that  the  master  is  not  liable  for  injury  to 
its  employes  by  the  negligent  act  of  a  fellow  servant,  where  the 
master  has  used  care  and  diligence  in  selecting  competent  serv- 
ants. Indiana  Union  Traction  Co.  v.  Pring,  566, 591  (19) . 

(D.)    AssuMPTioir  OF  Risk. 

22.  Open  and  Obvious  Defects. — Complaint, — Negativing  Assump- 
tion of  Risk, — Although  an  employe  assumes  the  risk  from  open 
and  obvious  defects  and  dangers,  such  as  would  be  known  by  the 
exercfise  of  ordinary  care,  where  the  complaint  in  an  action  by  an 
employe  to  recover  for  personal  injuries  avers  that  he  did  not 
know  of  such  defects  or  dangers,  such  averment  is  sufficient,  as 
a  matter  of  pleading,  to  repel  knowledge  either  actual  or  con- 
structive. Federal  Cement  Tile  Co,  v.  Korff,  608, 612  (1) . 

(B.)     CoNTBiBirroBY  Negligence. 

23.  Railroads. — Duty  of  Employe  to  Obey  Rules. — Where  they  are 
brought  to  his  notice,  it  is  the  duty  of  a  railroad  employe  to  obey 
the  reasonable  rules  promulgated  by  the  company  for  the  safety 
of  employes,  and  if  he  violates  any  such  rule,  and  is  Injured  as 
a  proximate  result  thereof,  he  is  guilty  of  contributory  negli- 
gence and  cannot  recover,  unless  there  are  facts  relieving  him 
from  the  duty  of  strict  obedience,  or  unless  the  rule  has  been 
abrogated.  Chicago,  etc.,  R.  Co.  v.  Hamerick,  425, 441  (12) . 

24.  Radlroads. — Qu^tUm  for  Jury. — In  an  action  for  the  death  of 
a  railroad  engineer  in  a  collision  with  a  train  standing  at  a 
station,  where  the  decedent  had  proceeded  down  the  main  track 
with  his  train  Instead  of  complying  with  the  printed  rules  of  the 
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company  under  an  order  to  take  the  siding,  and  there  was  evi- 
dence to  show  that  he  proceeded  down  the  main  track  in  obedi- 
ence to  a  signal  given  by  the  operator  of  defendant's  block-signal 
system,  and  tending  to  show  that  it  was  the  usual  custom  on  de- 
fendant's road,  when  such  signal  was  given  a  train  approaching 
under  orders  to  take  the  siding,  not  to  go  in  on  the  switch,  but 
to  proceed  on  down  the  main  track  to  the  station  for  orders,  and 
that  such  custom  was  known  to  and  acquiesced  In  by  defendant, 
it  was  for  the  jury  to  determine  whether  decedent  was  guilty  of 
contributory  negligence. 

Chicago,  etc.,  R,  Co,  v.  HameHck,  425, 445  (16) ,  447  (16) . 

III.    Actions. 

25.  Coal  Mines, — Injury  to  Servant. — Action, — Complaint, — In  an 
action  by  the  widow  of  a  coal  mine  employe  against  the  master 
for  the  husband's  wrongful  death,  where  the  theory  of  the  com- 
plaint is  that  of  negligence  in  falling  to  perform  the  duty  en- 
Joined  by  the  statute  (§8597  Burns  1908,  Acts  1907  p.  253)  to 
make  the  mine  safe  as  therein  specified,  the  complaint  must  state 
a  cause  of  action  within  the  provisions  of  the  statute. 

Harting  v.  Vandalia  Coal  Co,,  98, 104  (3) . 

26.  Railroads. — Negligence. — Verdict. — Answers  to  Interrogatories. 
— In  an  action  for  the  death  of  a  railroad  engineer  in  a  collision, 
where  the  decedent  had  complied  with  a  signal  to  proceed  down 
the  main  track  instead  of  complying  with  a  previous  order  to  take 
the  siding,  answers  to  interrogatories  which  showed  that  rules 
of  the  company  known  to  the  decedent  required  him  to  take  the 
siding,  were  not  in  conflict  with  the  general  verdict,  where,  under 
the  issues,  evidence  of  a  custom  to  obey  such  signals  and  of  the 
abrogation  of  the  rules  was  admisslbla 

Chicago,  etc.,  R,  Ca.  v.  Hamerlck,  425, 440  (9) . 

27.  Railroads. — Negligence. — Abrogation  of  Rules. — Evidence. — In 
an  action  against  a  railroad  company  for  the  death  of  an  engi- 
neer in  a  collision,  where  the  complaint  alleged  that  the  decedent 
was  und&r  orders  to  take  a  siding  and  when  preparing  to  take 
the  siding  he  received  a  signal  from  defendant's  operator  to  take 
the  main  track,  and  that  it  was  the  duty  of  the  operator  to  give 
proper  signals  and  of  the  decedent  to  obey  same,  evidence  that, 
by  long  usage  and  custom  a  rule  was  established  and  acquiesced 
in  by  defendant  and  its  employes,  permitting  an  engineer  to  obey 
such  signal  notwithstanding  the  company's  printed  rules  or  pre- 
vious orders  to  the  contrary  known  to  him,  was  admissible  to 
show  an  abrogation  of  the  printed  rules. 

Chicago,  etc,  R,  Co.  v.  Hamericlo,  425, 440  (8) . 

28.  RailroOrds. — Negligence. — Complaim^t. — Sufflcienci/. — A  complaint 
In  an  action  for  the  death  of  a  railroad  engineer  in  a  collision 
with  a  standing  train  at  a  station,  which  shows  a  fully  equipped 
telegraph  office  and  block  signal  system  at  the  station  with  an 
employe  in  charge,  whose  business  it  was  to  give  signals,  and 
which  alleged  that  plaintiff's  decedent  approached  the  station 
under  orders  to  meet  a  train  there,  that  he  checked  the  speed  of 
his  engine  preparatory  to  taking  the  siding,  when  he  received 
from  the  operator  a  signal  calling  him  to  come  down  the  main 
track,  that  it  was  the  duty  and  business  of  sach  (^)erator  to  give 
proper  signals,  and  of  the  decedent  to  obey  the  same,  that  de- 
cedent proceeded  down  the  main  track  and  his  train  collided 
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with  a  train  standing  at  the  station,  thereby  causing  his  death, 
sufficiently  complied  with  $343  Burns  1908,  §338  R.  S.  1881,  re- 
quiring the  facts  to  be  stated  in  plain  and  concise  language,  and 
stated  a  cauMo  of  action  under  the  fourth  clause  of  secti<Hi  one 
of  tlie  employerb*  liability  act  (§cS017  Burns  1908,  Acta  1893  p. 
2iM ) .  Chicago,  etc.,  R.  Co.  v.  Hamerick,  425, 435  (6) . 

MECHANICS*  UENS— 

1.  Siatutortf  Right. — The  Hon  of  a  mechanic  or  materialman  has 
its  existence  by  virtue  of  the  statute  alone. 

Toner  v.  Whyhrcuc,  387, 302  (3) . 

2.  Statutory  Right. ^Determination  of  Persons  Entitled  to  Hen. — 
ConMmction  of  Statute. — A  mechanic's  lien  is  in  derogation  of 
tlie  common  law,  and  no  one  is  allowed  its  benefits  except  thoee 
who  are  embraced  within  its  provisions,  and.  In  ascertaining  who 
such  persons  are,  the  statute  is  strictly  construed. 

Toner  v.  Whybrew,  387, 392  (4). 

3.  Rights  of  Meehanic — Construction  of  f^atute. — ^Where  a  me- 
chanic or  materialman  clearly  comes  within  the  provisions  of  the 
mechanic's  lien  statute,  the  statute  is  given  a  liberal  construc- 
tion to  the  end  that  he  sliall  have  the  protection  the  statute  was 
intended  to  give.  Toner  v.  Whyhrew,  387, 302  (5). 

4.  Right  to  Lien. — Consent  of  Owner. — Statutes. — In  order  that  a 
Hen  may  attach  to  property  under  §8295  Burns  1908,  Acts  1890 
p.  509,  for  material  furnished  In  a  building  erected  thereon,  the 
material  must  be  furnished  by  tlie  authority  and  direction  of  the 
owner,  his  mere  inactive  consent  being  insufficient. 

Toner  v.  Whyhrew,  387, 394  (7). 

5.  Lien  for  Mataiah. — Building  On  Land  Held  Under  Contract  of 
Purchase. — Statutes. — The  provisions  of  §8295  Bums  1908,  Acts 
IWK)  p.  5<59,  and  §8206  Burns  1908,  Acts  1889  p.  259,  giving  to  ma- 
terialmen a  lien  upon  the  building  for  which  materials  are  fur- 
nished by  them,  and  on  the  interest  of  the  owner  of  the  land 
on  which  it  stands  or  with  which  It  is  connected  to  the  extent  of 
the  value  of  such  materials,  and  providing  that  where  the  owner 
has  only  a  leasehold  interest,  or  the  land  is  encumbered  by  mort- 
gage, the  lien,  so  far  as  concerns  the  building,  is  not  impaired  by 
forfeiture  of  the  lease  or  foreclosure  of  the  mortgage,  but  that 
such  building  may  be  sold  to  satisfy  the  lien,  do  not  apply  In  favor 
of  one  furnishing  materials  for  a  building  erected  by  a  vendee  In 
possession  of  the  land  under  a  contract  of  purchase,  such  vendee 
having  contracted  for  the  materials  on  his  own  behalf  and  not 
as  the  agent  of  the  vendor. 

Toners.  Whyhrew,  387, 393  (6),  394  (6). 
MERGER— 

Of  previous  negotiations  whether  oral  or  written  upon  the  execu- 
tion of  a  deed,  see  Deeds  9. 

MINES  AND  ^flNERALS — 

1.  Oas  Lease. — Covenants.^Retention  of  Lease. — Effect. — ^Where  a 
gas  lease  provides  that  the  lessee  may  at  any  time  reconvey  the 
grant  and  thereby  terminate  the  lease,  the  mere  retention  of  the 
instrument  Itself  is  a  sufficient  claim  of  privileges  thereunder  to 
keep  in  operation  the  covenants  therein  contained. 

Indiana  yat.  Oas,  etc.,  Co.  v.  Harper,  555, 558  (3). 
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2.  CHi8  Leases. — Construction, — ^Where  a  gas  lease  provides  uncon- 
ditionally tbat  within  sixty  days  from  date,  the  lessor  shall  have 
gas  fromrthe  wells  free  of  expense,  for  heating  and  lighting  his 
premises,  or  In  lieu*  thereof  the  sum  of  $20  yearly,  and  also  pro- 
vides for  the  indefinite  postponement  of  the  digging  of  a  well  on 
payment  of  a  rental  of  $28  per  year,  the  liability  of  the  lessee 
for  the  payment  of  rent  in  lieu  of  furnishing  gas  is  not  depend- 
ent on  the^drllllng  of  a  well. 

Indiana  Nat  Oob,  etc,  Co,  v.  Harper,  555, 558  (2) . 

3.  Gas  and  Oil  Lease, — Construction. — Forfeiture, — ^The  provision 
of  a  gas2and  M  lease  that,  in  the  event  no  well  Is  completed  by 
■a  speclfiedldate,  the  grant  shall  be  null  and  void  unless  a  monthly 

rental  shall  be  paid  for  each  month  thereafter  that  such  comple- 
tion is  delayed,  Is  not  a  covenant  entitling  the  lessor  to  recover 
the  rent  if  no  well  is  completed,  but  is  a  condition,  which  works 
a  forfeiture  of  the  lease  In  the  event  of  lessee's  failure  to  either 
complete  a  well  or  pay  the  rent 

Bttfo/terv.  Gre€ne,e92,693  (1),695  (1). 

4.  Oa^  and  Oil  Lease, — Action. — Complaint. — General  and  Specific 
Allegations. — In  an  action  to  recover  rent  alleged  to  be  due  under 
a  gas  and  oil  lease,  a  general  allegation  of  the  complaint  that  de- 
fendant took  possession  under  the  lease  is  controlled  by  specific 
allegations  showing  that  although  the  contract  was  executed  for 
the  purpose  of  exploring  for  oil  and  gas  and  of  erecting  and  main- 
taining buildings  and  structures  for  such  purposes,  defendant  had 
failed  to  drill  any  well  or  wells,  and  from  which  it  appeared  that 
he  had  neither  erected  any  structures  or  buildings  nor  moved 
any  drilling  machinery  or  Implements  onto  the  premises. 

Butchery,  Greene, 692, 694  (2). 

MOOT  QUESTIONS— 

Will  not  be  ccmsldered  on  appeal,  see  Appeal  2. 

MORTGAGES — 

1.  Construction. — Intention  of  Parties. — ^In  the  construction  of  a 
mortgage,  the  intention  of  the  parties  as  gathered  from  the  lan- 
guage of  the  Instrument,  considered  in  the  light  of  the  settled 
rules  of  law  relating  to  the  construction  of  such  contracts, 
governs.  Walker  v.  Bement,  645, 656  (9) . 

2.  Security  for  Loan  of  Stock, — Construction. — Liability  of  Mort- 
gagor.— ^Al though  the  Hen  of  a  mortgage  executed  to  secure  the 
return  to  mortgagee  of  certain  stock  loaned  to  mortgagor,  or  the 
imyment  of  its  par  value  In  the  event  of  failure  to  return  is* 
limited  to  the  amount  of  the  par  value  of  such  stock,  the  bor-* 
rower,  on  failure  to  return  the  stock,  becomes  personally  liable 
for  Its  value  even  though  that  value  is  in  excess  of  the  par  value. 

Walker  Y.  Bement,  645, 657  (10). 

3.  Security  for  Loan  of  Stock, — Foreclosure, — Complaint, — Allega- 
tion as  to  Value  of  Stock, — Par  Value. — Sufficiency. — ^A  complaint 
to  foreclose  a  mortgage  conditioned  for  the  return  to  mortgagee 
of  certain  stock  loaned  to  the  mortgagor  or  the  payment  to  mort- 
gagee of  its  par  value,  which  alleged  a  failure  to  return  the  stock 
and  averred  the  par  value  of  such  stock,  was  sufllclent  as  against 
a  demurrer  for  failure  to  allege  the  market  value  thereof,  since, 
In  the  absence  of  an  averment  to  the  contrary,  the  statement  of  its 
par  value  amounted  to  an  averment  that  It  was  actually  worth 
Its  fuee.  Walker  v.  Bement,  645, 651  (3 ) . 
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with  a  train  staudiog  at  the  station,  thereby  causing  his  deatli, 
sufficiently  complied  with  S343  Burns  1908,  §338  R.  S.  1881,  re- 
quiring the  facts  to  be  stated  in  plain  and  concise  language,  and 
stated  a  cause  of  action  under  the  fourth  clause  of  section  one 
of  the  employers'  liability  act  (§8017  Burns  1908,  Acts  1893  p. 
204 ) .  Chicago,  etc.,  H.  Co,  v.  Hamerich,  425, 435  (6) . 

MECHANICS*  LIENS— 

1.  Statu  ton;  Right, — ^The  Hen  of  a  mechanic  or  materialman  has 
its  existence  by  virtue  of  the  statute  alone. 

Toner  v.  Whyhreic,  387, 392  (3) . 

2.  Statutory  Right. — Determination  of  Persona  Entitled  to  lAen. — 
Conntrnetion  of  Statute. — A  mechanic's  lien  Is  in  derogation  of 
tlie  common  law,  and  no  one  is  allowed  its  benefits  except  those 
who  are  embraced  witliin  Its  provisions,  and,  in  ascertaining  who 
such  persons  are,  the  statute  is  strictly  construed. 

Toner  v.  Whybrew,  387, 392  (4) . 

3.  Rights  of  Meehania — Construction  of  fHatutc. — ^Where  a  me- 
clianic  or  materialman  clearly  comes  within  the  provisions  of  the 
mechanic's  lien  statute,  the  statute  is  given  a  liberal  construc- 
tion to  the  end  that  he  sliall  have  the  protection  the  statute  was 
intended  to  give.  Toner  v.  Whybreu:,  387,  392  (5). 

4.  Right  to  TAen, — Consent  of  Owner. — Statutes. — In  order  that  a 
lien  may  attach  to  property  under  §8295  Burns  1908,  Acts  1890 
p.  5C9,  for  material  furnished  In  a  building  erected  thereon,  the 
material  must  be  furnished  by  the  authority  and  direction  of  the 
owner,  his  mere  inactive  consent  being  insufficient 

Toner  y.  Whybrew,  387, 394  (7). 

5.  Lien  for  Mateiials. — Building  On  Land  Held  Under  Contract  of 
Purchase. — Statutes. — The  provisions  of  §8295  Bums  1908,  Acts 
iy.)9  p.  5459,  and  §8296  Bums  1908,  Acts  1889  p.  259,  giving  to  ma- 
terialmen a  lien  upon  the  building  for  which  materials  are  fur- 
nished by  them,  and  on  the  interest  of  the  owner  of  the  land 
on  which  it  stands  or  with  which  it  is  connected  to  the  extent  of 
the  value  of  such  materials,  and  providing  that  where  the  owner 
has  only  a  leasehold  interest,  or  the  land  is  encuml>ered  by  mort- 
gage, the  lien,  so  far  as  concerns  the  building,  is  not  impaired  by 
forfeiture  of  the  lease  or  foreclosure  of  the  mortgage,  but  that 
such  building  may  be  sold  to  satisfy  the  Hen,  do  not  apply  In  favor 
of  one  furnishing  materials  for  a  building  erected  by  a  vendee  in 
possession  of  the  land  under  a  contract  of  purchase,  such  vendee 
having  contracted  for  the  materials  on  his  own  behalf  and  not 
as  the  agent  of  the  vendor. 

Toner y,  Whybrew,SS7,3d3  (6),  394  (6). 

MERGER — 

Of  previous  negotiations  whether  oral  or  written  upon  the  execu- 
tion of  a  deed,  see  Deeds  9. 

MINES  AND  ^^NERALS— 

1.  Oas  Lease. — Coiymants.— Retention  of  Lease. — Effect. — ^Where  a 
gas  lease  provides  that  the  lessee  may  at  any  time  reconvey  the 
grant  and  thereby  terminate  the  lease*  the  mere  retention  of  the 
Instrument  itself  is  a  sufficient  claim  of  privileges  thereunder  to 
keep  in  operation  the  covenants  therein  contained. 

Indiana  Nat.  Gas,  etc.,  Co.  v.  Harper,  555, 558  (8). 
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2.  Oaa  Leases. — Construction. — ^Where  a  gas  lease  provides  uncon- 
ditionally that  within  sixty  days  from  date,  the  lessor  shall  have 
gas  fromrthe  wells  free  of  expense,  for  heating  and  lighting  his 
premises,  or  In  lievt  thereof  the  sum  of  $20  yearly,  and  also  pro- 
vides for  the  indefinite  postponement  of  the  digging  of  a  well  on 
payment  of  a  rental  of  $28  per  year,  the  liability  of  the  lessee 
for  the  payment  of  rent  in  lieu  of  furnishing  gas  is  not  depend- 
ent on  the^drilllng  of  a  well. 

Indiana  Nat,  Gas,  etc,  Co,  v.  Harper,  555, 558  (2) . 

3.  Oas  and  Oil  Lease. — Construction. — Forfeiture. — ^The  provision 
of  a  gasland  eil  lease  that,  in  the  event  no  well  is  completed  by 
a  specifiedldate,  the  grant  shall  be  null  and  void  unless  a  monthly 
rental  shall  be  paid  for  each  month  thereafter  that  such  comple- 
tion is  delayed,  is  not  a  covenant  entitling  the  lessor  to  recover 
the  rent  if  no  well  is  completed,  but  is  a  condition,  which  works 
a  forfeiture  of  the  lease  in  the  event  of  lessee's  failure  to  either 
complete  a  well  or  pay  the  rent 

Butchery.  Greene,  602, 693  (1),  695  (1). 

4.  Gas  and  Oil  Lease. — Action. — Complaint. — General  wnd  Specific 
Allegations. — ^In  an  action  to  recover  rent  alleged  to  be  due  under 
a  gas  and  oil  lease,  a  general  allegation  of  the  complaint  that  de- 
fendant took  possession  under  the  lease  is  controlled  by  specific 
allegations  showing  that  although  the  contract  was  executed  for 
the  purpose  of  exploring  for  oil  and  gas  and  of  erecting  and  main- 
taining buildings  and  structures  for  such  purposes,  defendant  had 
failed  to  drill  any  well  or  wells,  and  from  which  it  appeared  that 
he  had  neither  erected  any  structures  or  buildings  nor  moved 
any  drilling  machinery  or  implements  onto  the  premises. 

Butcher  v.  Greene^  692, 694  (2) . 

MOOT  QUESTIONS — 

Will  not  be  considered  on  appeal,  see  Appeal  2. 

MORTGAGES — 

1.  Construction, — Intention  of  Parties. — ^In  the  construction  of  a 
mortgage,  the  intention  of  the  parties  as  gathered  from  the  lan- 
guage of  the  instrument,  considered  in  the  light  of  the  settled 
rules  of  law  relating  to  the  construction  of  such  contracts, 
governs.  Walker  v.  Bement,  645,  656  (9 ) . 

2.  Security  for  Loan  of  Stock. — Construction, — Liability  of  Mort- 
gagor.— Although  the  lien  of  a  mortgage  executed  to  secure  the 
return  to  mortgagee  of  certain  stock  loaned  to  mortgagor,  or  the 
payment  of  its  par  value  in  the  event  of  failure  to  return  is* 
limited  to  the  amount  of  the  par  value  of  such  stodc,  the  bor-* 
rower,  on  failure  to  return  the  stock,  becomes  personally  liable 
for  its  value  even  Uiough  that  value  is  in  excess  of  the  par  value. 

Walker  v.  Bement,  645, 657  (10) . 

3.  Security  for  Loan  of  Stock. — Foreclosure. — CompUUrU, — Allega- 
tion as  to  Value  of  Stock, — Par  Value. — Sufficiency. — ^A  complaint 
to  foreclose  a  mortgage  conditioned  for  the  return  to  mortigagee 
of  certain  stock  loaned  to  the  mortgagor  or  the  payment  to  mort- 
gagee>  of  Its  par  value,  which  alleged  a  failure  to  return  the  stock 
and  averred  the  par  value  of  such  stock,  was  sufllcient  as  against 
a  demurrer  for  failure  to  allege  the  market  value  thereof,  since, 
in  the  absence  of  an  averment  to  the  contrary,  the  statement  of  Its 
par  value  amounted  to  an  averment  that  it  was  actually  worth 
its  fnoe.  Walker  v.  Bement,  645, 651  (3 ) . 
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wltb  a  train  standing  at  the  staticMi,  thereby  causing  his  death, 
sufficiently  complied  with  $343  Burns  1908»  $338  R.  S.  1881,  re- 
quiring the  facts  to  be  stated  in  plain  and  concise  language,  and 
stated  a  cause  of  action  under  the  fourth  clause  of  section  one 
of  the  employers'  liability  act  (§8017  Burns  1908,  Acts  1893  p. 
294 ) .  Chicago,  etc.,  R,  Co.  v.  Uamerick,  425, 435  (6) . 

MECHANICS*  LIENS — 

1.  Btatutoni  Right. — ^The  lien  of  a  mechanic  or  materialman  has 
its  existence  by  virtue  of  the  statute  alone. 

Toner  \\  TT/ii/ftreic,  387, 392  (3). 

2.  Statutory  Right, — Determination  of  Persons  Entitled  to  Lien. — 
Const  faction  of  Statute. — A  mechanic's  lien  is  in  derogation  of 
tlie  common  law,  and  no  one  is  allowed  its  benefits  except  those 
who  are  embraced  within  its  provisions,  and,  in  ascertaining  who 
such  persons  are,  the  statute  Is  strictly  construed. 

Toner  v.  Whyhrew,  387,  392  (4). 

3.  Rights  of  Mechania. — Construetion  of  Statute. — ^Where  a  me- 
chanic or  materialman  clearly  comes  within  the  provisions  of  the 
mechanic's  lien  statute,  the  statute  is  given  a  liberal  construc- 
tion to  tlie  end  that  he  shall  have  the  protection  the  statute  was 
intended  to  give.  Toner  y.  Whyhreu;,  387,  392  (5). 

4.  Right  to  TAen. — Consent  of  Oicner. — Statutes. — In  order  that  a 
lien  may  attach  to  property  under  §8295  Burns  1908,  Acts  1890 
p.  5C9,  for  material  furnished  In  a  building  erected  thereon,  the 
material  must  be  furnished  by  the  authority  and  direction  of  the 
owner,  his  mere  inactive  consent  being  Insufficient 

Toner  v.  Whyhrew,  387, 394  (7) . 

5.  Lien  for  Materials. — Building  On  Land  Held  Under  Contraet  of 
Purchase. — Statutes.— The  provisions  of  §8295  Bums  1908,  Acts 
laK)  p.  5<J9,  and  §S296  Burns  lOas,  Acts  1889  p.  259,  givhig  to  ma- 
terialmen a  lien  ui>on  the  building  for  which  materials  are  fur- 
nished by  them,  and  on  the  interest  of  the  owner  of  the  land 
on  which  it  stands  or  with  which  it  is  connected  to  the  extent  of 
the  value  of  such  materials,  and  providing  that  where  the  owner 
has  only  a  leasehold  interest,  or  the  land  is  encumbered  by  mort- 
gage, the  lien,  so  far  as  concerns  the  building,  is  not  impaired  by 
forfeiture  of  the  lease  or  foreclosure  of  the  mortgage,  but  that 
such  building  may  be  sold  to  satisfy  the  lien,  do  not  apply  in  favor 
of  one  furnishing  materials  for  a  building  erected  by  a  vendee  In 
possession  of  the  land  under  a  contract  of  purchase,  such  vendee 
having  contracted  for  the  materials  on  his  own  behalf  and  not 
as  the  agent  of  the  vendor. 

Toner Y.  W/i|/6rc«?,  387, 393  (6),  394  (0). 
MERGER — 

Of  previous  negotiations  whether  oral  or  written  upon  the  execu- 
tion of  a  deed,  see  Deeds  9. 

MINES  AND  >1INERALS— 

1.  Oas  Lease. — Coi^enants. — Retention  of  Lease. — Effect. — ^Where  a 
gas  lease  provides  that  the  lessee  may  at  any  time  reconvey  the 
grant  and  thereby  terminate  the  lease*  the  mere  retention  of  the 
Instrument  itself  is  a  sufficient  claim  of  privileges  thereunder  to 
keep  in  operation  the  covenants  therein  contained. 

Indiana  Nat.  Gofi,  etc.,  Co.  v.  Harper,  555, 558  (3). 
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2.  Gae  Leases, — Construction. — ^Where  a  gas  lease  provides  uncon- 
ditionally that  within  sixty  days  from  date,  tiie  lessor  shall  have 
gas  fromfthe  wells  free  of  expense,  for  heating  and  lighting  his 
premises,  or  in  lien^  thereof  the  sum  of  $20  yearly,  and  also  pro- 
vides for  the  indefinite  postponement  of  the  digging  of  a  well  on 
payment  of  a  rental  of  $28  per  year,  the  liability  of  the  lessee 
for  the  payment  of  rent  in  lieu  of  furnishing  gas  is  not  depend- 
ent on  the^drilling  of  a  well. 

Indiana  Nat,  CHis,  etc.,  Co,  v.  Harper,  555, 558  (2) . 

3.  Gas  and  Oil  Lease. — Construction. — Forfeiture. — ^The  provision 
of  a  gasXand  M  lease  that,  in  the  event  no  well  is  completed  by 
a  specifiedldate,  the  grant  shall  be  null  and  void  unless  a  monthly 
rental  shall  be  paid  for  each  month  thereafter  that  such  comple- 
tion is  delayed,  is  not  a  covenant  entitling  the  lessor  to  recover 
the  rent  if  no  well  is  completed,  but  is  a  condition,  which  works 
a  forfeiture  of  the  lease  in  the  event  of  lessee's  failure  to  either 
complete  a  well  or  pay  the  rent 

Butcher  v.  Greene,  6»2, 693  (1) ,  095  (1 ) . 

4.  Gas  and  Oil  Lea^c. — Action. — Complaint. — General  and  Specific 
Allegations. — In  an  action  to  recover  rent  alleged  to  be  due  under 
a  gas  and  oil  lease,  a  general  allegation  of  the  complaint  that  de- 
fendant took  possession  under  the  lease  is  controlled  by  specific 
allegations  showing  that  although  the  contract  was  executed  for 
the  puri)06e  of  exploring  for  oil  and  gas  and  of  erecting  and  main- 
taining buildings  and  structures  for  such  purposes,  defendant  had 
failed  to  drill  any  well  or  wells,  and  from  whidi  it  appeared  that 
he  had  neither  erected  any  structures  or  buildings  nor  moved 
any  drilling  machinery  or  implements  onto  the  premises. 

Butchery.  Gremet  602, 694  (2). 

MOOT  QUESTIONS— 

Will  not  be  considered  on  appeal,  see  Appeal  2. 

MORTGAGES— 

1.  Construction. — Intention  of  Parties. — ^In  the  construction  of  a 
mortgage,  the  intention  of  the  parties  as  gathered  from  the  lan- 
guage of  tiie  instrument,  considered  in  the  light  of  the  settled 
rules  of  law  relating  to  the  construction  of  such  contracts, 
governs.  Walker  v.  Bement,  645,  656  (9) . 

2.  Security  for  Loan  of  Stock. — Construction. — Liability  of  Mort- 
gagor.— Although  the  lien  of  a  mortgage  executed  to  secure  the 
return  to  mortgagee  of  certain  stock  loaned  to  mortgagor,  or  the 
X>ayment  of  its  par  value  in  the  event  of  failure  to  return  is* 
limited  to  the  amount  of  the  par  value  of  such  stock,  the  bor- 
rower, on  failure  to  return  the  stock,  becomes  personally  liable 
for  its  value  even  tiiough  that  value  is  in  excess  of  the  par  value. 

Walker  v.  Bement,  645, 657  (10) . 

3.  Security  for  Loan  of  Stock. — Foreclosure. — Complaint. — Allega- 
tion as  to  Value  of  Stock. — Par  Value. — Sufficiency. — ^A  complaint 
to  foreclose  a  mortgage  conditioned  for  the  return  to  mortgagee 
of  certain  stock  loaned  to  the  mortgagor  or  the  payment  to  mort- 
gagee, of  Its  par  value,  which  alleged  a  failure  to  return  the  stock 
and  averred  the  par  value  of  such  stock,  was  sufficient  as  against 
a  demurrer  for  failure  to  allege  the  market  value  thereof,  since, 
in  the  absence  of  an  averm^it  to  the  contrary,  the  statement  of  its 
par  value  amounted  to  an  averment  that  it  was  actually  worth 
its  face.  Walker  v.  Bement,  645, 651  <  3 ) . 
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4.  Security  for  Loan  of  Stock, — Construdian, — Satisfaction. — ^A. 
mortgage  executed  to  secure  the  return  of  certain  stock  loaned 
to  the  mortgagor  and  conditioned  for  the  payment  to  mortgagee 
of  its  par  value  in  case  of  failure  to  return  such  stock,  but  which 
fixed  no  time  for  its  return,  made  the  stock  returnable  on  de- 
mand, so  that  on  the  failure  or  refusal  of  the  mortgagor  to  re< 
turn  the  stock  on  demand,  or  within  a  reasonable  time  thereafter, 
the  rights  of  the  parties  l)ecame  fixed  and  the  mortgagor  could 
not  thereafter  insist  <m  a  discharge  of  the  mortgage  by  a  return 
of  the  stock.  Walker  Y.Bement,(Vio,iXy2  (6). 

5.  Security  for  Loan  of  Stock. — Construction, — Liability  Secured, 
— Where  a  mortgage  recited  that  the  mortgagee  had  previously 
loaned  the  mortgagor  corporate  stock  of  a  certain  par  value  and 
that  the  mortgagor  had  pledged  said  stock  to  secure  certain  of  his 
debts,  and  contained  the  provision  that  it  was  to  secure  the  mort- 
gagee the  return  of  said  stock,  or  the  payment  to  her  of  its  par 
value,  and  to  indemnify  her  against  loss  on  account  of  having 
loaned  such  stock  to  mortgagor  and  his  subsequent  pledge  thereof, 
such  mortgage  fixed  a  lien  on  the  land  described  for  the  payment 
to  mortgagee  of  actual  damages  up  to  the  amount  of  the  par  value 
of  such  stock  in  the  event  of  failure  to  return. 

Walker y.  Bement, 645, 655  (8),  656  (8). 

MOTIONS— 

See  PLEADino. 

MUNICIPAL  CORPORATIONS— 

See  Drains  1;  Qcigcr  v.  Town  of  Churuhusoo,  685,  690  (3). 

Wrongful  use  of  public  ditch  for  drainage  will  not  be  enjoined  when, 
see  Injunction  2. 

NEGLIGENCE — 

See  Cabbiebs  3,  4,  7-11 ;  Master  and  Servant  ;  Ra£lbo.u)8  ;  Rzceiv- 
EBS ;  Street  Railroads  4,  5. 

Action  for,  see  Limitation  or  Actions  0. 

1.  Elements. — ^To  constitute  actionable  negligence,  there  must  be 
a  duty  owing  by  the  defendant  to  the  plaintiff,  a  breach  of  that 
duty,  and  an  injury  to  plaintiff  resulting  therefrom. 

EvansvUle,  etc,  Traction  Co,  v.  Montgomery,  528, 532  (3) . 

2.  Complaint. — AUcgations. — Motion  to  Make  Specific. — ^Where  a 
complaint  charges  that  an  act  was  negligently  done,  and  it  is 
desired  that  it  should  be  more  specific  as  to  the  duty  violated,  or 
the  particular  acts  or  omissions  which  constituted  the  violation, 
the  defendant's  remedy  is  by  a  motion  to  that  effect 

Lake  Erie,  etc,  R.  Co,  v.  Beals,  450, 454  (5) . 

3.  Complaint, — Allegations  of  Several  Acts  of  Negligence, — Proof. 
— Several  charges  of  negligence  may  be  embodied  in  one  para- 
graph of  complaint,  and  proof  of  one  will  be  sufficient  unless  the 
acts  of  negligence  charged  are  so  related  and  dependent  upon  each 
other  as  to  show  that  the  injury  complained  of  resulted  from  the 
combined   acts.  Lake  Erie,  etc,  R.  Co.  v.  Beals,  450, 453  (1). 

4.  Proximate  Cause,  —  Cotnplaint,  —  Suffldenoy.  —  Motion  to  Make 
Specific — ^A  complaint  in  a  negligence  case  averring  that  the 
negligence  pleaded  caused  the  injury  complained  of,  without 
specifically  showing  a  causal  connection  between  the  negligence 
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and  the  injury,  may  be  properly  subject  to  a  motion  to  make  more 
specific,  but,  in  the  absence  of  such  motion,  is  sufficient  to  with- 
stand a  demurrer. 

Evansville,  etc.  Traction  Co,  v.  Montgomery,  528, 532  (4). 

5.  Use  of  Streets, — Presumption, — Pedestrians  in  a  street  have  a 
right  to  presume,  in  the  absence  of  knowledge  to  the  contrary, 
that  all  persons  using  the  street  are  exercising  ordinary  care  to 
avoid  Injuring  them.  Rumi>  Y.Woods,  3^7, 352  (Z). 

6.  Contributory  Negliffenoe. — Question  of  Late. — ^Where  the  evi- 
dence as  to  contributory  negligence  is  undisputed,  the  question  is 
one  of  law  for  the  court 

Chicago,  etc,  R.  Co,  v.  Hamerick,  425, 446  (17). 

7.  Contributory  Negligence, — Conflicting  Evidence. — Question  for 
Jury, — ^Where  there  is  any  conflict  In  the  evidence  given  on  a 
trial  on  the  subject  of  contributory  negligence,  the  decision  of  the 
issue  should  be  submitted  to  the  jury. 

Chicago,  etc,  R,  Co.  v.  Hamerick,  425, 447  (19). 

8.  Contributory  Negligence, — Question  for  Jury. — ^Where  the  evi- 
dence on  the  question  of  contributory  negligence  is  of  such  char- 
acter that  a  man  of  ordinary  intelligence  and  honesty  might  draw 
an  inference  of  negligence,  and  another  of  equal  intelligence  and 
honesty  might  draw  the  opposite  inference,  the  question  is  one 
of  fact  for  the  jury  and  its  finding  will  not  be  disturbed  on  ap- 
peal. Henry  v.  Epstein,  660, 668  (10) . 

9.  Damage  to  Property, — Complaint, — Negativing  Contributory 
Negligence, — In  an  action  for  damage  to  property  caused  by  de- 
fendants negligence,  the  complaint  must  allege  not  only  that  de- 
fendant was  negligent,  but  that  such  negligence  was  the  proxi- 
mate cause  of  the  accident,  and  that  plaintifiT  was  free  from  con- 
tributory negligence. 

Cincirmaii,  etc.,  St.  R,  Co,  v.  Baltimore,  etc,  R,  Co,,  283, 285  (2). 

10.  Automobile  Accident. — Contributory  Negligence. — Question  for 
Jury. — In  an  action  for  injuries  to  plaintifiT  by  being  struck  by 
an  automobile  while  he  was  attempting  to  walk  across  a  street, 
where  there  was  evidence  that  he  used  some  care,  it  was  for  the 
jury  to  determine  from  the  facts  shown  whether  he  exercised  the 
care  that  a  person  of  ordinary  prudence  would  have  exercised 
under  the  circumstances.  Rumpy,  Woocto,  347, 351  (2). 

11.  Automobile  Accident. — Contributory  Negligence. — Presumption 
as  to  Use  of  Street. — Consideration  by  Jury, — ^While  the  wrongful 
conduct  of  the  defendant  in  oj)orating  his  automobile  at  an  ex- 
cessive rate  of  speed,  by  reason  of  which  plaintiff  was  injured 
while  crossing  a  street,  would  not  excuse  plaintiflP  from  the  exer- 
cise of  ordinary  care,  the  jury  had  a  right.  In  determining  whether 
from  the  facts  shown  the  plalntlflf  was  guilty  of  contributory  neg- 
ligence, to  consider  the  presumption  that  defendant  would  use 
ordinary  care  to  avoid  injuring  pedestrians. 

Rwnp  V.  Woods,  347, 352  (4). 

12. — Automobile  Accident, — Contributory  Negligence. — Trial. — An- 
swers to  Interrogatories. — In  an  action  for  injuries  incurred  in  an 
automobile  accident,  where  answers  by  the  jury  to  interroga- 
tories showed  that  plaintiff  looked  south  just  before  he  stepped 
from  his  wagon,  and  did  not  see  defendant's  automobile  approach- 
ing from  that  direction,  that  h6  picked  up  two  bottles  of  milk 
and  stepped  out  upon  the  street  ^hile  the  wagon  was  still  mov- 
ing, that  he  did  not  look  to  the  south  a  second  time  before  start- 
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ing  across  the  street  and  that  if  be  had  d(me  so  he  could  have 
seen  the  automobile  within  twenty-five  feet  of  him  and  could  have 
avoided  the  injury,  but  did  not  show  how  long  it  was  after  he 
had  looked  south  until  he  was  struck,  nor  how  far  he  had  walked, 
such  answers  were  not  sufficient  to  overcome  the  general  verdict 
on  the  tlieory  that  they  showed  contributory  negligence  as  a  mat- 
ter of  law,  since  evidence  was  admissible  under  the  issues  from 
which  the  Jury  may  proi)erly  have  found  that  plaintifiT  was^  the 
exercise  of  ordinary  care.  iJuwpiv.  Woorf«,  347, 350  (1). 

13.  Autotf^obile  Accident, — Use  of  Streets, — Care  Required  of  Pe- 
destrians,— Where  a  iKMlestrian  in  a  street  uses  such  care  as  would 
l>e  ordinarily  requisite  to  protect  himself  from  injury  by  an  au- 
tomobile carefully  <^)erated  thereon,  he  has  discharged  his  full 
duty  and  is  not  guilty  of  contributory  negligence,  but  if  he  has 
knowledge  that  the  same  is  being  operated  in  a  negligent,  reckless 
or  unlawful  manner,  he  is  charged  with  a  special  duty  of  using 
such  additional  care  as  reasonable  prudence  dictates  in  View  of 
the  increased  danger.  Rump  v.  Woods,  347, 353  (G). 

14.  Automolnle  Accident, -^Use  of  Streets, — Instruction, — Harmless 
Error. — ^Where  plaintifiT  was  injured  by  an  automobile  while  he 
was  attempting  to  cross  a  street,  an  instruction  whicli  told  the 
Jury  that  a  pedestrian  in  a  street  is  not  guilty  of  contributory 
negligence  if  he  fails  to  anticipate  or  take  special  precautions 
against  injury  by  persons  riding  or  driving  at  an  unlawful  or 
dangerous  rate  of  speed,  although  Inaccurate  in  not  stating  that 
a  duty  to  use  special  precautions  arises  where  the  pedestrian  has 
knowledge  of  the  negligent  or  unlawful  use  of  the  street  by  one 
riding  or  driving  thereon,  was  harmless  In  the  absence  of  evi- 
dence showing  that  plaintiff  prior  to  his  injury,  had  any  knowl- 
edge of  any  special  or  particular  danger  from  the  excessive  speed 
of  defendant's  automobile.  /2timpv.  Wood*,  347,s353  (5). 

15.  Automobile  Accident. — Instructions. — Care  Required  in  Use  of 
Streets, — In  an  action  for  injuries  caused  by  an  automobile  while 
plaintiff  was  crossing  a  street,  an  instruction  which  told  the  jury 
that  it  is  the  duty  of  an  operator  of  an  automobile  on  a  highway 
or  street  to  avoid  causing  injury,  erroneously  stated^a  degree  of 
care  not  imposed  by  the  law,  and  the  error  was  not  cured  by  the 
latter  part  of  the  instruction  stating  that  the  duty  irai)osed  re- 
quired the  operator  to  take  into  consideration  the  character  of 
his  machine,  the  manner  of  its  running,  its  power,  whether  it  Is 
operated  in  a  populous  part  of  the  city  and  on  a  mucli  traveled 
street,  and  from  these  and  all  other  pertinent  considerations  to 
proceed  with  that  speed  and  caution  which  reasonable  care  re- 
quires according  to  the  place  and  the  presence  of  other  travelers 
and  vehicles.  Rump  v.  Woods,  347, 354  (7). 

XEWTRIAIi— 

An  order  granting.  Is  a  final  Judgment  from  which  an  appeal  will 
lie,  see  Appeax  4;  Jones  v.  Kolman,  158,  160  (3). 

An  assignment  of  error  in  overruling  a  motion  for  a,  is  waived, 
unless  the  moti<m  or  its  substance  is  set  out  in  appellant  s  orief, 
see  Appeal  34. 

As  to  what  appellant's  brief  should  contain  where  the  overruling 
of  a  motion  for  a,  is  assigned  as  ^ror,  see  Appeal  45;  Thompson 
V.  Thompson^  95,  97  (2). 
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When  it  appears  on  appeal  that  the  ends  of  justice  will  best  be 
served  by  granting  a,  the  court  will  grant  a  new  trial  rather 
than  to  render  judgment  in  favor  of  the  api>ellant,  see  AppiiA.L 
14;  Curry  v.  Plessimjer,  im,  1G7  (10). 

1.  Action  for  Neic  Trial. — Complaint. — Demurrer. — ^The  sufficiency 
of  a  complaint  In  an  action  for  a  new  trial  may  l)e  challenged 
by  demurrer.  Jones  v.  Kolman,  158, 160  (2). 

2.  Grounds. — ExcesHve  Damages. — The  provision  of  §5So,  subd.  4, 
Burns  1908,  §550  R.  S.  1881,  for  granting  a  new  trial  on  the 
ground  of  excessive  damages  applies  only  in  tort  actions. 

Jiopgs  v.  Tonci/,  2S0,  290  (1) . 

3.  Action  for  New  Trial. — Nature. — An  action  for  a  new  trial  is 
an  independent  action,  in  no  manner  connected  with  the  proceed- 
ing in  which  the  judgment  was  rendered,  and  must  stand  or  fall 
upon  its  own  merits,  Joncsy.  Kol man fl6SflQ0  (1). 

4.  Motion. — Matters  Properly  Included. — ''Derision  Contrary  to 
Law.'' — As  a  general  rule  matters  properly  included  in  a  motion 
for  a  new  trial  must  relate  to  errors  of  law  occurring  at  the 
trial,  and  an  assignment  in  a  motion  for  a  new  trial  that  **the 
decision  is  contrary'  to  law"  does  not  perform  the  office  of  an  ex- 
ception to  conclusions  of  law  stated  upon  a  special  finding  of 
facts.  Jeffersonmlle  School  Tp.  v.  School  City,  etc.,  178, 183  (5) . 

5.  Action  for  New  Trial. — Complaint. — Sufficlmcy. — A  complaint 
in  an  action  for  a  new  trial  under  §580  Burns  1908,  §562  R.  S. 
1881,  is  insufficient  if  it  fails  to  show  that  diligence  was  used  to 
ascertain  the  facts  relied  upon  during  the  term  at  which  the 
judgment  was  rendered,  or,  if  such  facts  were  known,  that  they 
were  not  brought  to  the  attention  of  the  court  by  reason  of  the 
excusable  neglect  of  the  party  seeking  the  new  trial,  or  by  the 
fraud  of  the  adverse  party.  Jon€sy.Kolman,loS,l(M  (4). 

OBJECTIONS — 

To  the  admission  of  evidence  must  be  specific  and  state  the  grounds 
of  objection,  see  Tbial  5. 

OFFICERS — 

A  final  order  of  the  board  of  county  commissioners  for  the  opening 
of  a  highway  and  the  payment  of  damages  awarded,  made  at  a 
time  when  there  was  no  money  in  the  county  treasury  available 
for  the  i)urpose  will  not  authorize  tlie  auditor  to  issue  a  warrant 
nor  the  treasurer  to  pay  same  if  issued,  see  Highways  2;  Loj'tz 
V.  Dains,  337,  345   (2). 

1.  Toicnship  Trustee. — Powers. — Persons  doing  business  with  a 
township  trustee  are  bound  to  take  noti(fe  of  the  extent  of  his 
authority,  and  that  his  powers  are  only  such  as  are  expressly 
given  by  statute,  or  are  necessarily  implied  therefrom. 

Patterson  v.  Middle  School  Tp.,  etc.,  460, 465  (3) . 

2.  Township  Trustee. — Contract.^. — Validity. — Estoppel  of  Town- 
ship.— A\liere  a  township  trustee  dfx^s  not  proceed  in  the  manner 
provided  by  the  statute  under  which  he  seeks  to  bind  his  town- 
ship, the  contract  is  void  and  no  subsequent  act  can  estop  the 
township  from  setting  up  its  Invalidity. 

Patterson  v.  Middle  School  Tp.,  etc.,  460, 465  (4). 
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OF^^ICERS — ContiBued. 

:;.  Tmrnthip  Truntt c—ContrariH. — Validity.^Stotuie^, — Contrac'ts 
iii.i'lf  ill  violation  of  fiKjJt^  Bums  lOUis,  Acts  18^9  p.  KiO,  |9,  pro^ 
i.iiw.ir  chat  wlx'ti  a  towuship  trustee  desires  to  purchase  schrH>l 
fr'-i.  lurt*.  tixturw,  fimi»s,  charts  or  other  supplier*,  excei)tln^  fuel 
.-III. I  lir»rar.v  |»eri<-Kli<als.  authoriz^^l  by  the  adviM»ry  U^ard.  he 
♦»'Mihi,i  iiiak«»  an  iteuiize<l  estimate  to  be  used  by  bidders,  are  al>- 
nnut»'.y  Void  and  (-aiinot  Ik*  enfor(«*<L 

I'ailrrsfm  v.  MUUIU-  .School  Tp.,  etc.,  4*10, 4»;5  (2). 

4.  ConMnhh . — Lt  ruinfj  Kxrcntiun  hy  Dfjntty. — Liability. — Where 
an  ♦•xtH'iition  was  levif*<l  by  the  d<*puty  of  a  constable  in  the  name 
of  anil  by  viit ni*  of  the  authority  vested  in  such  <*onstablo.  the 
j»'vy  WM**  iIm*  n«t  of  tlie  fon^^talOe,  and  a  verdict  for  i»!aintiff  in 
an  n't  ion  a^Min^t  surli  r-onstalile  and  the  execution  plaintiff  to 
r«'i»icvy  ilie  proiKTty  levie<l  <»n  will  not  l)e  disturlnnl  lH*<'auj5e  the 
evit|«Mu-e  faij^;  to  show  that  such  constable  was  personally  active 
in  making  the  levy.  J/c/'crra»v.  ^'irai/nie,  50, 55  (5). 

••ONLY  CHILDREX" — 

S«M»   WoilDS   AXD  I*IIBAHEB. 

PAROL  EVIDEXCE — 

Admissibility  of   see  Sales  4. 

PARTIES — 

Motion  to  nioflify  a  judcrnn'nt  rendered  on  a  cross-complaint,  not 
uiinW  until  the  term  following?  the  term  of  court  at  whicli  the 
judgment  was  rendered,  will  not  lie  in  the  absence  of  notice  to 
nil  the  parties,  affected  by  the  judgment,  see  Judgment  2. 

A  ]»Mily  lias  a  ri'.rht  to  have  the  jury  instructed  definitely  and  spe- 
cif i«  ally  as  to  the  law  applicable  to  the  facts  which  the  evidence 
ten«l>  tn  piove,  if  su^-h  instructions  are  proi)erly  and  sesisonably 
nHjne<tr«l  and  are  within  tbe  issues,  see  Tbial  29;  Henry  v.  £p- 
ftt'in,  i'*i'*K  0<ii>  (12). 

Keal  I 'arty  in  interest,  see  xVcrioNs. 

PASSEXGERS — 

Ai;.rliUrijr  frnni  car,  see  C'abbiers. 

PAYMENT — 

I*art.  of  d<  lit  revives  same,  see  LiMrrAxioN  of  Actions  1. 

PAHTITIOX — 

1.  Jx'iuhf  t>f  Action. — Intention  of  Tcistator, — Statutes, — Partition  of 
lands  contrarv  to  the  intention  of  a  testator  is  forbidden  by  §1247 
Burns  I'.Kis,  §1100  K.  S.  ISSl.  Walling  y,  Scott,  23, 2S  (9). 

2.  Rifjhf  nf  Action. — Provisions  of  Will. — Conversion, — ^Where  land 
is  e<i  nit  ably  convert(Hl  into  money  by  a  direction  in  a  will  that 
it  siionld  be  sold  after  tbe  death  of  the  life  tenant  and  then  dis- 
trihuuMl.  the  lieir  of  a  U'neticiary  who  died  before  the  termina- 
tion of  tiie  life  estate  could  only  share  in  the  proceeds  of  the  sale 
of  such  land  and  could  not  have  partition  thereof. 

Walling  v.  Scott,  23, 27  (7). 

3.  T^ifjhts  of  Rctnaindermen. — Statute.— Construction. — The  act  of 
IDcni  (Acts  VM)  p.  :i3i))  providing  that  any  i)erson  owning  an  un- 
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divided  interest  in  fee  simple  in  any  lands  and  at  the  same  time 
owning  a  life  estate  in  the  remaining  portion  of  such  lands  or 
any  part  thereof,  or  the  person  owning  the  fee  in  such  lands  sub- 
ject to  such  undivided  interest  in  fee  and  such  life  estate  in  any 
such  lands,  may  compel  partition  thereof,  expressly  abrogates  the 
common  law  rule  which  required  that  the  person  seeking  parti- 
tion must  be  entitled  to  possession  in  addition  to  owning  an  in- 
terest in  the  land  and  thereby  prevented  the  remainderman  from 
obtaining  partition  as  against  the  life  tenant  in  possession,  so 
that  under  said  act  an  owner  in  fee  of  an  undivided  interest  in 
land  may  have  partition  thereof  although  another  not  in  posses- 
sion holds  an  undivided  interest  in  the  life  estate  not  coupled 
with  an  interest  in  the  remainder.    Smithy.  Andrew, 602^  006  (3). 

PARTNERSHIP — 

1.  Evidence. — AdmiJisiona. — In  an  action  where  defendants  are  al- 
leged to  be  doing  business  as  a  copartnership,  and  each  of  the 
defendants  has  filed  an  answer  in  general  denial,  an  admission 
of  either  of  the  alleged  partners  is  competent  as  against  himself. 

Steele  v.  Michigan  Buggy  Co,,  635, 630  (5) . 

2.  Existence  of  Relation, — Actions, — Estoppel, — Evidence, — The  lia- 
bility of  a  person  not  in  fact  a  partner,  but  who  has  held  him- 
self out  as  such,  or  has  permitted  himself  so  to  be  held  out  as 
such,  rests  on  the  doctrine  of  estopi^el,  and  the  proof  in  such  case 
must  show  all  the  elements  sufficient  to  constitute  the  estoppel. 

Steele  \,  Michigan  Buggy  Co.,  635,  040  (0). 

3.  Existence  of  Relation. — Estoppel — In  order  to  create  a  liability 
against  one  sought  to  be  charged  as  a  partner,  on  the  ground  that 
lie  has  held  himself  out  as  a  partner,  the  facts  which  constitute 
the  holding  out  must  have  preceded  the  extension  of  credit  on 
which  recovery  is  sought  and  must  have  induced  the  giving  of 
such   credit  Steele  v.  Mich  igan  Buggy  Co.,  635,  043  ( 11 ) . 

4.  Settlement, — Construction  of  Bond. — ^The  effect  of  a  bond  exe- 
cuted by  a  copartner  conditioned  for  the  payment  to  the  other 
partners  of  any  amount  found  to  be  due  from  him  on  settlement 
of  the  partnership  affairs,  must  be  ascertained  from  the  language 
of  the  instrument  as  a  whole  and  from  the  circumstances  and 
conditions  existing  at  the  time  of  its  execution. 

Barker  v.  McClelland,  206, 302  (2). 

5.  Settlement,  —  Separate  Contracts.  —  Construction, — Where  the 
plaintiff  and  his  copartners  entered  into  separate  agreements,  at 
one  and  the  same  time,  to  arbitrate  their  partnership  affairs,  the 
plaintiff  agreeing  to  pay  to  his  copartners  any  sum  due  them 
upon  settlement  and  they  agreeing  to  pay  plaintiff  In  the  event 
the  settlement  showed  a  sum  due  to  him,  such  agreements  consti- 
tuted one  entire  transaction  and  the  court  will  look  to  all  of 
them  to  ascertain  their  full  purpose. 

Barker  Y,  McClelland,  206, 302  (4). 

6.  Settlement. — Construction  of  Bond. — ^Where  the  members  of  a 
partnership  entered  into  separate  agreements  to  arbitrate  their 
partnership  affairs,  within  a  certain  time,  but  failed  to  effect  a 
settlement  by  arbitration,  a  bond  executed  by  the  plaintiff  and 
conditioned  to  pay  to  his  copartners  "on  settlement,  all  sums  of 
money  as  may  be  coming  to  them  from  the  sale  of  said  real 
estate,  and  the  final  closing  up  of  said  partnership  affairs,  ♦  ♦  ♦ 
with  six  per  cent  interest  from  the  time  the  final  settlement  is 
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.'{.  ToKHHhip  Trustee,— 'Contracts. — Validity, — Statutes, — Contracts 
made  In  violation  of  SDotiS  Burns  1908,  Acts  1899  p.  150,  89,  pro- 
vUliiis:  that  when  a  township  trustee  desires  to  purchase  school 
funiiture,  fixtures,  maps,  charts  or  other  supplies,  excepting  fuel 
ami  literary  periodicals,  authorized  hy  the  advisory  board,  he 
should  malxe  an  Itemizefl  estimate  to  be  used  by  bidders,  are  ab- 
solutely void  and  cannot  l>e  enforced. 

I'atiersofi  v.  Middle  School  Tp„  etc.,  400, 4G5  (2). 

4.  Conntahle. — Lt  vu'infj  Execution  hy  Deputy. — LiahiJity. — Where 
an  (»x(Hiition  was  levied  by  the  deputy  of  a  constable  in  the  name 
of  and  l)y  virtue  of  the  autliority  vested  in  such  constable,  the 
levy  was  the  act  of  the  constable,  and  a  verdict  for  jilalntifif  in 
an  action  a;;ainst  sucli  constaide  and  the  execution  plaintiff  to 
re])levy  tlie  pntperty  levle<l  (m  will  not  be  disturbed  because  the 
evidence  fails  to  show  that  such  constable  was  personally  active 
in  making  the  levy.  ifcf'crra»v.  &'i(?0|/nie,  50, 55  (5). 

"OXLV  CHIIJ)REX" — 

Set*  WOKDS  AXD  I*II RASES. 

PAROL  EVIDENCE — 

Admissibility  of   see  Sales  4. 

PARTIES — 

Motion  to  niDdify  a  jud.2:ment  rendered  on  a  cross-complaint,  not 
niatle  until  the  term  f(»llowlng  the  term  of  court  at  which  the 
judjnnent  was  rendered,  will  not  lie  in  the  absence  of  notice  to 
all  the  i)arties,  affected  by  the  judgment,  see  Judgment  2. 

A  party  has  a  ritcht  to  have  the  jury  instructed  definitely  and  spe- 
cifically as  to  the  law  appllcal)le  to  the  facts  which  the  evidence 
tends  t(»  [>rove,  if  snr-h  instructions  are  proi>erly  and  seiisonably 
requested  and  are  within  the  issues,  see  Tbial  29;  Henry  v.  Ep- 
stein, <>(;o,  0<il)  (12). 

lieal  party  in  interest,  see  Actions. 

PASSENGERS — 

Aliirhtinj:  from  car,  see  (\\BBiERa. 

PAVMEXT — 

I*art,  of  d<'bt  revives  same,  see  Limitation  of  Actions  1. 

PAHTITIOX — 

1.  Eiplit  fff  Aetion. — Jntentioti  of  Testator. — Statutes. — Partition  of 
lands  contrary  to  the  intention  of  a  testator  is  forbidden  by  §1247 
Burns  1IK)S,  §111K)  It.  S.  ISM.  Walling  \,  Scott,  2S,  2H  (9) . 

2.  Rifffit  of  Aetion. — Proi^isions  of  Will. — Conversion. — ^Wliere  land 
is  «M}uitably  converted  into  money  by  a  direction  in  a  will  that 
it  slionld  be  sold  after  the  death  of  the  life  tenant  and  then  dis- 
tribuied.  the  heir  of  a  l>eneticiary  who  died  before  the  termina- 
tion of  the  life  estate  could  only  share  in  the  proceeds  of  the  sale 
of  such  land  and  could  not  have  partition  thereof. 

Wallino  v.  Scott,  23, 27  (7). 

3.  Riphtft  of  Retwaindermcn. — Statute.— Construction. — The  act  of 
1900  (Acts  1909  p.  339)  providing  that  any  i)erson  owning  an  un- 
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divided  interest  in  fee  simple  In  any  landB  and  at  the  same  time 
owning  a  life  estate  in  the  remaining  portion  of  such  lands  or 
any  part  thereof,  or  the  person  owning  the  fee  in  such  lands  sub- 
ject to  such  undivided  interest  in  fee  and  such  life  estate  in  any 
such  lands,  may  compel  partition  thereof,  expressly  abrogates  the 
common  law  rule  which  required  that  the  person  seeking  parti- 
tion must  be  entitled  to  possession  in  addition  to  owning  an  in- 
terest in  the  land  and  thereby  prevented  the  remainderman  from 
obtaining  partition  as  against  the  life  tenant  in  possession,  so 
that  under  snid  act  an  owner  in  fee  of  an  undivided  interest  in 
land  may  have  partition  thereof  although  another  not  in  posses- 
sion holds  an  undivided  interest  in  the  life  estate  not  coupled 
with  an  interest  in  the  remainder.    Smithy.  Andrew, 602^^0^  (3). 

PARTNERSHIP — 

1.  Evidence. — AdmUiaions. — In  an  action  where  defendants  are  al- 
leged to  be  doing  business  as  a  copartnership,  and  each  of  the 
defendants  has  filed  an  answer  in  general  denial,  an  admission 
of  either  of  the  alleged  partners  is  competent  as  against  himself. 

Steele  v.  Michigan  Buggy  Co.,  635, 639  (5). 

2.  Etistence  of  Relation. — Actions. — Estoppel. — Evidence. — The  lia- 
bility of  a  person  not  in  fact  a  partner,  but  who  has  held  him- 
self out  as  such,  or  has  permitted  himself  so  to  be  held  out  as 
such,  rests  on  the  doctrine  of  estopi)el,  and  the  proof  in  such  case 
must  show  all  the  elements  sufficient  to  constitute  the  estoppel. 

Steele  v.  Michigan  Buggy  Co.,  635, 040  (9). 

3.  Existence  of  Relation. — Extoppcl. — In  order  to  create  a  liability 
against  one  sought  to  be  charged  as  a  partner,  on  the  ground  that 
he  has  held  himself  out  as  a  imrtner,  the  facts  which  constitute 
the  holding  out  must  have  preceded  the  extension  of  credit  on 
which  recovery  is  sought  and  must  have  induced  the  giving  of 
such   credit.  Steele  v.  MicJi  igan  Buggy  Co.,  63.5,  (U3  ( 11 ) . 

4.  Settlement. — Construction  of  Bond. — ^The  eflfect  of  a  bond  exe- 
cuted by  a  copartner  conditioned  for  the  payment  to  the  other 
partners  of  any  amount  found  to  be  due  from  him  on  settlement 
of  the  partnership  affairs,  must  be  ascertained  from  the  language 
of  the  instrument  as  a  whole  and  from  the  circumstances  and 
conditions  existing  at  the  time  of  its  exeaition. 

Barker  v.  McClelland,  296, 302  (2). 

5.  Settlement.  —  Separate  Contracts.  —  Construction.  —  Where  the 
plaintiff  and  his  copartners  entered  into  separate  agreements,  at 
one  and  the  same  time,  to  arbitrate  their  partnership  affairs,  the 
plaintiff  agreeing  to  pay  to  his  copartners  any  sum  due  them 
upon  settlement  nnd  they  agreeing  to  pay  plaintiff  in  the  event 
the  settlement  showed  a  sum  due  to  him,  such  agreements  consti- 
tuted one  entire  transaction  and  the  court  will  look  to  all  of 
them  to  ascertain  their  full  purpose. 

Barkers.  McClelland,  296, 302  (4). 

6.  Settlement. — Construction  of  Bond. — ^Where  the  members  of  a 
partnership  entered  into  separate  agreements  to  arbitrate  their 
partnership  affairs,  within  a  certain  time,  but  failed  to  effect  a 
settlement  by  arbitration,  a  bond  executed  by  the  plaintiff  and 
conditioned  to  pay  to  his  copartners  *'on  settlement,  all  sums  of 
money  as  may  be  coming  to  them  from  the  sale  of  said  real 
estate,  and  the  final  closing  up  of  said  partnership  affairs,  ♦  ♦  ♦ 
with  six  per  cent  interest  from  the  time  the  final  settlement  is 
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0.  To tr fifth ip  Trustee. — Contract 9. — Valtdity. — Statutes, — Contracts 
nindr  ill  violation  of  §l)r>5>8  Burns  11K)8,  Acto  1899  p.  1150,  59,  pro- 
vuiintr  that  when  a  township  trustee  desires  to  purchase  school 
fnruituro,  fixture**,  maps,  charts  or  other  supplies,  excepting  fuel 
and  llttTary  periodicals,  authorized  hj*  the  advisory  board,  he 
slum  hi  make  an  iteniize<l  estimate  to  be  used  by  bidders,  are  ab- 
solutely void  and  cannot  he  enfortvd. 

/'aiicrsfm  v.  Middlv  School  Tp,,  etc,  400, 4G5  (2). 

4.  CoHMtahfr. — Lt  vying  Execution  by  Deputy. — Liability. — Wliere 
an  extH'utlon  was  levied  by  the  deputy  of  a  constable  in  the  name 
of  and  l)y  virtue  of  the  authority  vested  in  such  constable,  the 
levy  was  tlie  act  of  the  constable,  and  a  verdict  for  plaintiff  in 
an  action  a;;ainst  sucli  constalde  and  the  execution  plaintiff  to 
replevy  the  iir<ti»erty  levinl  on  will  not  be  disturbed  l)ec-ause  the 
evidence  fails  tt)  show  that  such  constable  was  personally  active 
in  making  the  levy.  J/cFcrra»v.  iSit?ai/nie,  50, 55  (5). 

"OXLY  CHILDREN — 

StM?  WouDS  AXD  Phrases. 

PAROL  EVIDENCE — 

Admissibility  of   see  Salks  4. 

PARTIES— 

Motion  to  modify  a  Judcrment  rendered  on  a  cross-<'omplaint,  not 
made  until  the  term  ftdlovvlng  the  term  of  court  at  which  the 
Judfnnent  was  rendered,  will  not  lie  In  the  absence  of  notice  to 
all  the  parties,  affwted  by  the  judgment,  see  Judgment  2. 

A  ]mrfy  has  a  right  to  have  the  jury  Instructed  definitely  and  spe- 
<ifirally  as  to  the  law  applicable  to  the  facts  which  the  evidence 
tentis  to  prove,  if  such  instructions  are  properly  and  seasonably 
nnpiestetl  and  are  within  the  issues,  see  Tbial  29;  Henry  v.  Ep- 
sfrin,  aro,  (><;i)  (12). 

Ileal  party  in  interest,  see  zVcriONs. 

PASSENGERS — 

Allirhting  from  car,  see  C  a  briers. 

PAYMENT — 

Part,  of  debt  revives  same,  see  Limitation  of  Actions  1. 

PARTITION — 

1.  l\*iijht  (if  Action. — Intention  of  Testator. — Statutes. — Partition  of 
lauds  contrary  to  the  intention  of  a  testator  Is  forbidden  by  §1247 
Burns  1JK)S,  §1190  U.  S.  ISM.  Walling  \.  Scott,  2S,2S  {i^). 

2.  Rifjht  of  Action. — ProvfMions  of  Will. — Conversion. — ^Where  land 
is  eijuitably  converted  into  money  by  a  direction  in  a  will  that 
it  should  be  sold  after  the  death  of  the  life  tenant  and  then  dls- 
trlbuieil,  the  heir  of  a  iK^ieticlary  who  died  before  the  termina- 
tion of  the  life  estate  could  only  share  In  the  proceeds  of  the  sale 
of  such  land  and  could  not  have  partition  thereof. 

WaUifig  v.  Scott,  23, 27  (7). 

3.  T^ights  of  RenMindermen. — Statute. — Construction. — The  act  of 
1901>  (Acts  1909  p.  339)  providing  that  any  i)erson  owning  an  un- 
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divided  interest  in  fee  simple  in  any  lands  and  at  tbe  same  time 
owning  a  life  estate  in  the  remaining  portion  of  such  lands  or 
any  part  thereof,  or  the  person  owning  tbe  fee  in  such  lands  sub- 
ject to  such  undivided  interest  in  fee  and  such  life  estate  in  any 
such  lands,  may  compel  partition  thereof,  expressly  abrogates  the 
common  law  rule  which  required  that  the  person  seeking  parti- 
tion must  be  entitled  to  possession  in  addition  to  owning  an  in- 
terest In  the  laud  and  thereby  prevented  the  remainderman  frcwn 
obtaining  partition  as  against  the  life  tenant  in  possession,  so 
that  under  said  act  an  owner  in  fee  of  an  undivided  interest  in 
land  may  have  partition  thereof  although  another  not  in  i)osses- 
sion  hoids  an  undivided  interest  In  the  life  estate  not  coupled 
with  an  Interest  in  tbe  remainder.    Smithy,  Andrew, Q02, GOO  (3). 

PARTNERSHIP— 

1.  Evidence. — AdmiAsions, — In  an  action  where  defendants  are  al- 
leged to  be  doing  business  as  a  copartnership,  and  each  of  tbe 
defendants  has  filed  an  answer  in  general  denial,  an  admission 
of  either  of  the  alleged  partners  is  competent  as  against  himself. 

Steele  v.  Michigan  Buggy  Co.,  635, 639  (5) . 

2.  Existence  of  Relation. — Actions. — Estoppel. — Evidence. — The  lia- 
bility of  a  person  not  in  fact  a  partner,  but  who  has  held  him- 
self out  as  such,  or  has  permitted  himself  so  to  be  held  out  as 
such,  rests  on  the  doctrine  of  estoppel,  and  the  proof  in  such  case 
must  show  all  the  elements  sufficient  to  constitute  the  estoppel. 

Steele  v.  Michigan  Buggy  Co.,  635,  (MO  (9). 

3.  Existence  of  Relation. — Estoppel. — In  order  to  create  a  liability 
against  one  sought  to  be  charged  as  a  partner,  on  the  ground  that 
he  has  held  himself  out  as  a  imrtner,  the  facts  which  constitute 
the  holding  out  must  have  preceded  the  extension  of  credit  on 
which  recovery  is  sought  and  must  have  induced  the  giving  of 
such   cre<llt.  Steele  v.  Mich  igan  Buggy  Co.,  635, 643  ( 11 ) . 

4.  Settlement. — Construction  of  Bond. — ^The  eflfect  of  a  bond  exe- 
cuted by  a  copartner  conditioned  for  the  payment  to  the  other 
partners  of  any  amount  found  to  be  due  from  him  on  settlement 
of  the  partnership  affairs,  must  be  ascertained  from  the  language 
of  tlie  instrument  as  a  whole  and  from  tbe  circumstances  and 
conditions  existing  at  the  time  of  its  execution. 

Barker  v.  McClelland,  296, 302  (2). 

5.  Settlement.  —  Separate  Contracts.  —  Construction.  —  Where  the 
plaintlflC  and  his  copartners  entered  into  separate  agreements,  at 
one  and  the  same  time,  to  arbitrate  their  partnership  affairs,  the 
plaintiff  agreeing  to  pay  to  his  copartners  any  sum  due  them 
upon  settlement  and  they  agreeing  to  pay  plaintiff  In  the  event 
the  settlement  showed  a  sum  due  to  him,  such  agreements  consti- 
tuted one  entire  transaction  and  the  court  will  look  to  all  of 
them  to  ascertain  their  full  puri)ose. 

Barker  Y.  McClelland,  296, 302  (4). 

6.  Settlement. — Construction  of  Bond. — ^Wbere  the  members  of  a 
partnerslilp  entered  into  separate  agreements  to  arbitrate  their 
partnership  affairs,  within  a  certain  time,  but  failed  to  effect  a 
settlement  by  arbitration,  a  bond  executed  by  the  plaintiff  and 
conditioned  to  pay  to  his  copartners  ''on  settlement,  all  sums  of 
money  as  may  ])e  coming  to  them  from  the  sale  of  said  real 
estate,  and  the  final  closing  up  of  said  partnership  affairs,  ♦  ♦  ♦ 
with  six  per  cent  interest  from  the  time  the  final  settlement  Is 
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made  and  agreed  on  by  the  parttea*"  cannot  be  constmed  to  In- 
clude the  payment  of  a  Jndpnent  rendered  against  the  plaintiff 
In  a  settlement  of  their  differences  by  the  court  after  the  fUiure 
of  the  parties  to  carry  oat  th^  ngreements  to  arbitrate 

Barker  y.  McClelUmd,  290, 302  (5) . 

PATMBITT— 

1.  QueittUm  o/  Foo^. — Payment  and  the  inference  of  an  admission 
of  continued  indebtedness  which  may  be  drawn  therefrom  are 
questions  of  fact,  and  not  of  law.        Barrett  y.  8ipp,  3(M,  313  (9). 

2.  ApplicaiUm, — Intent  of  Partiet, — Where  the  debtor  pays  with 
one  intention  and  the  creditor  receives  with  another,  the  Intent 
of  the  debtor  will  govern  as  to  the  application  of  the  payment. 

Barrett  v.  8ipp,  304, 311  (7) . 

3.  AppUcatian. — Secret  Intent  of  Debtor. — The  secret  intent  of  the 
debtor  as  to  which  of  several  debts  a  payment  shall  be  applied, 
undisclosed  at  the  time  of  ttie  payment,  and  not  ascertainable 
from  the  facts  and  circumstances  surrounding  and  connected 
with  the  payment  when  made,  does  not  control  in  the  application 
thereof.  Barrett  y.  Sipp,  304, 315  ( 12 ) . 

4.  Payment  $  In  Invitum. — Riffkt  as  to  AppOcation, — ^The  right  of 
a  debtor  to  designate  to  which  of  several  debts  his  payment  ^all 
be  ai)plied  does  not  exist  in  case  of  payments  in  invitum,  or  by 
process  of  law,  but  only  where  the  payment  is  voluntary. 

Barrett  y.  8ipp,  304, 311  (6). 

5.  Rights  as  to  Application  of  Payment. — A  debtor,  who  owes  his 
creditor  on  separate  debts,  may  direct  his  payments  to  be  applied 
to  either,  and  in  the  absence  of  such  direction  the  creditor  may 
apply  the  payment  to  such  of  the  debts  as  he  may  choose. 

Barrett  v.  8ipp,  304, 311  (5). 

0.  AppUcation  of  Payment  hy  Court. — ^Where  a  debtor  makes  a 
payment  to  one  to  whom  he  owes  several  debts  and  neither  he 
nor  the  creditor  makes  a  specific  appropriation  thereof,  the  court 
will  apply  it  according  to  the  equity  and  justice  of  the  case,  hav- 
ing regard  first  to  the  intention  of  the  debtor,  if  it  can  be  gath- 
ered from  the  surrounding  circumstances. 

Barrett  v.  8ipp,  304, 3U  (8). 

PHYSICIAN — 

Failure  to  call  as  witness,  see  Witnesses  L 

PLEADING. 

I.    Worn  AMD  ALLIGATIONS.  1-4. 

II.  Comflahit.  6-13. 
III.   Plea  ob  Amswbb  and  Cboss- 

COMPLAIMT,  14-19. 


IV. 

y.   MonoKS. 


I.    Fobm  and  Aludgations. 

1.  Character  of  Pleading. — AUefrations. — ^The  character  of  a  plead- 
ing will  be  determined  from  the  facts  ayerred  therein,  and  not 
from  the  name  given  to  it  by  the  pleader. 

Templer  v.  Munote  Lodge,  etc.,  324, 836  (13) . 

2.  Prayer. — Determination  of  Relief  8ought.--X  prayer  for  relief 
is  not  decisive,  but  the  relief  to  which  a  party  is  entitled  under 
a  pleading  must  be  determined  from  its  material  averments. 

Templer  y.  Muncie  Lodge,  etc.,  324, 336  (14). 
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3.  Verifloatiotk-^Eweoution  of  InatrmnmU.-^PaUure  to  Dei^y  Un- 
der Oath, — 'Effect — ^Failure  to  deny  the  execution  of  an  Instru- 
ment under  oath  is  a  waiver  of  preliminary  proof  of  its  execu- 
tion before  l)eing  offered  in  evidence,  but  does  not  preclude  the 
introduction  of  evidence  as  to  the  consideration  therefor,  the  sit- 
uation of  the  parties  and  the  circumstances  of  Its  execution,  for 
the  purpose  of  showing  the  real  intention  of  the  parties. 

Jermings  v.  South  Whitley  Hoop  Co.,  241, 250  (6) . 

4.  Conclusions. — ^'Duty*\ — Although  the  use  of  the  word  "duty"  in 
a  general  statement  charging  that  it  Is  one's  duty  to  do,  or  to 
refrain  from  doing,  a  certain  act  or  thing,  intending  thereby  to 
charge  that  by  reason  of  contractual  relations,  or  by  implication 
of  law,  one  is  obligated  to  do  or  not  to  do  the  particular  thing 
averred,  would  render  such  averment  the  statement  of  a  con- 
clusion, there  are  cases  In  which  the  word  may  be  used  In  a 
pleading  to  designate  the  character  of  work  to  be  done,  or  the 
act  to  be  performed.  In  pursuance  of  an  employment,  and  when 
so  used  the  allegation  is  not  a  conclusion,  but  one  of  ultimate  fact 

Chicago,  etc.,  U.  Co,  v.  Hamerich^  425»  434  (5) . 


II.    Complaint. 

See  CABBisBfl  8-10;  Husband  and  Wife  7-10;  Mabteb  and  Servant  ; 
Mines  and  Minebals  ;Neolioence  ;  Railboads;  Receivers. 

For  conversion,  see  Conversion  1 ;  Carson  v.  Hanawalt,  409,  412  (1). 

On  contract,  allegations  of  performance,  see  Contracts  26. 

Overruling  demurrer  to  bad  paragraph  of,  see  Appeal  72. 

Judgment  on  cross-,  see  Judgment  3. 

In  an  action  on  the  bond  of  a  Justice  of  peaces  what  must  allege, 
see  Justice  or  the  Peace  1. 

Attacking  sufficiency  of,  on  appeal  how  presented,  see  Appeal  36 ; 
New  V.  Jackson,  120,  123  (1). 

Amendment  to  a,  will  not  be  permitted  when  it  will  operate  to  de- 
feat the  statute  of  limitations,  see  Limitation  of  Actions  4. 

Where  appellant  challenges  the  sufficiency  of  the  complaint  for 
want  of  facts,  but  falls  to  point  out  any  omitted  fact  essential  to 
a  recovery,  the  complaint  will  be  presumed  to  contain  facts  suffi- 
cient to  bar  another  action  for  the  same  cause,  see  Appeal  55; 
March  v.  March,  293,  295  (3). 

Sufficiency  of,  In  an  action  for  a  new  trial,  see  New  Trial  5 ;  Jones 
V.  Kolm4m,  158,  161  (4). 

Sufficiency  of,  in  an  action  against  a  street  car  company,  see  Street 
Railroads  4,  5. 

Sufficiency  of,  in  a  suit  to  restrain  a  grantee  of  land  from  interfer- 
ing with  rights  acquired  under  a  timber  contract,  see  Injunction 
4;  Young  v.  Waggoner,  202,  206  (2). 

The  sufficiency  of  a,  to  withstand  a  demurrer  for  want  of  facts, 
must  be  determined  by  the  appellate  court  before  a  Judgment  ap- 
pealed from  can  be  set  aside  because  of  an  Insufficient  answer, 
see  Appeal  5;  Goldsmith  v.  First  National  Bank,  11,  16  (4). 

5.  Sufficiency. — To  be  sufficient  to  withstand  a  demurrer,  a  com- 
plaint should  aver  every  fact  essential  to  the  cause  of  action. 

Chicago,  etc.,  R.  Co.  v.  Chancy,  106,  111  (4) . 
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or  rln^ht  of  the  i^intiff  to  matntaln  the  action  stated  in  the 
pleading  to  which  It  is  addressed. 

State,  ex  ret.,  v.  Liberty  Tp.,  etc^  206, 210  (1). 

2o.  Amhiffuitirs. — Construction, — ^A  pleading  tested  by  iemnrrer, 
must  stand  or  fall  upon  its  own  averments,  independent  of  any 
apparent  strenyirth  or  weakness  given  to  its  theory  by  other  parts 
of  the  rei'ord,  and  where  doubt,  ambigoity  or  uncertainty  arises 
u|KMi  5tn(ii  pleading,  the  constmctlon  to  be  adopted  by  the  conrt 
is  that  against  the  pleader. 

Chicaao,  etc.,  R.  Co.  v.  Chanty,  106,  111  (3) . 

V.    MonoifB. 

For  now  trial,  see  New  Tbial  4. 

To  modify  Judgment,  see  Judgment  2. 

Kulins;  (m,  not  in  writing,  error  not  available,  see  Appeal  27. 

To  insert  now  matter  or  to  strike  out  parts  of  pleadings  must  be  in 
writing,  see  Depositions  1;  Bteele  v.  Michigan  Buggy  Co.,  035, 
♦kJs  <4). 

POSSESSION — 

Of  a  written  guaranty  by  the  party  in  whose  faTor  it  Lb  made  is 
prima  facie  evidence  of  its  delivery,  see  Guabantt  1. 

PRAYER — 

For  relief  is  not  decisive,  but  the  relief  to  which  a  party  is  entitled 
under  a  pleading  must  be  determined  from  its  material  aver> 
mentH,  see  Pleading  2. 


PRESUMPTIONS 

See  Appeal  50-57 ;  Death  1-4 ;  Fbaud  1. 

As  to  signing  agreement,  see  CoMPosmoNs  with  Credttors  4. 

The  law  presumes  the  grantee  In  a  deed  to  be  a  Utna  fide  purchaser, 
avii  Vendor  and  Purchaser  3. 

PRINC^IPAIi  AND  SURETY — 

1.  IJahility  of  t^urcty. — Bonds, — The  obligation  of  the  surety  on  a 
bond  cannot  be  enlarged  beyond  the  strict  terms  of  the  engage- 
ment. Barker  v.  McClelland,  J»6, 303  (6). 

2.  Bonds. — Construction. — ^Tbe  rules,  that  where  a  bond  admits  of 
two  eonstruc'tions.  It  should,  as  against  a  construction  which  re- 
sults In  Injustice  and  inequity,  be  fairly  and  equitably  construed, 
and  tliat  its  construction  should  be  favorable  to  the  obligee,  if 
consistent  with  the  objects  for  which  the  tKMid  was  given,  have 
no  application  to  t)ond8,  the  terms  of  which  are  certain,  definite 
and  unambiguous. 

Beech  Grove  Imp.  Co.  v.  Title  Chiaranty,  etc.,  Co.,  377, 381  (1). 

3.  Building  Contractor*,^  Bond.— Conditions. — Notice  of  Breach. — 
Failure  to  Gir>e. — Effect. — ^Where  a  building  contractor's  b<md 
provided  that  no  liability  should  attach  to  the  surety  unless  in 
the  event  of  the  principal's  default,  notice  thereof  should  be 
given  the  surety  by  the  obligee  within  thirty  days  thereafter  and 
before  making  final  payment  to  the  principal,  and  that  the  sorety 
should  have  the  right  to  assume  and  complete  the  contract,  sndi 
provisions  were  valid  and  binding,  and  a  failure  of  the  c^ligee 
to  give  such  notice  relieved  the  surety  from  liability. 

Beech  Qrore  Imp.  Co.  v.  Title  Guaranty,  etc,,  Co.,  377, 882  (8) 
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PROXIMATE  CAUSE — 

See  Masteb  and  Servant  11 ;  Railboaos  8,  12 ;  Street  Railroads  5. 

PUBLIC  POLICY— 

In  determining  whether  a  contract  is  contrary  to  public  policy  the 
courts  will  look  first  to  legislative  declarations  on  tlie  subject,  If 
any,  and  secondly  to  their  Judicial  interpretation,  see  Contracts  2. 

PUPILS— 

Transfer  of,  see  Schools  and  School  Districts  4,  5. 
Transportation  of,  see  Schoous  and  School  Districts  3,  6,  7. 

QUANTUM  MERUIT — 

Recovery  on,  see  Contracts  34. 

RAHiROABS— 

See  Carriers  1-11;  Master  and  Servant;  Receivers  1,  2. 
See  Trl\l  32;  Vandalia  R.  Co.  v.  Baker,  184,  187  (1). 

1.  Injury  to  Anitnals  on  Tracks, — Complaint.— Theory, — Allega- 
tions.— To  be  good  on  the  theory  that  animals  injured  on  defend- 
ant's railroad  track  entered  upon  the  track  at  a  point  where  the 
defendant  was  required  to  fence,  the  complaint  should  allege 
that  the  railroad  was  not  fenced  at  such  point 

Chicago,  etc.,  R,  Co,  v.  Chancy,  106, 109  (1) . 

2.  Injury  to  Animals. — Negligent  Operation  of  Train.— Complaint. 
— Causal  Connection  Between  Negligence  and  Injury. — In  actions 
to  recover  for  injury  to  animals  caused  by  the  negligent  operation 
of  a  train,  it  must  appear  from  the  facts  directly  averred  in  the 
complaint,  that  there  was  some  connection  in  the  way  of  cause 
and  effect  between  the  acts  of  negligence  complained  of  and  the 
Injury  alleged  to  have  resulted  therefrom. 

Chicago,  etc.,  R.  Co.,  v.  Chancy,  100).  Ill  (5). 

3.  Injury  to  Animals  on  Tracks, — Negligent  Operation  of  Train. — 
Complaint, — Failure  to  Allege  Where  Animals  Entered  on  Tracks. 
— In  an  action  against  a  railroad  company  for  injury  to  a  team 
of  horses,  a  complaint  alleging  that  while  said  animals  were  on 
the  defendant's  track  the  defendant  so  negligently  ran  and  op- 
erated its  cars  and  locomotive  that  the  same  were  run  against, 
upon  and  over  said  animals,  and  that  the  same  were  injure<l 
without  fault  of  the  plaintiff,  was  insufficient  in  failing  to  allege 
that  the  animals  entered  upon  the  track  at  a  highway  or  street 
crossing,  or  at  some  point  where  the  law  imposed  on  defendant 
the  duty  of  giving  the  statutory  signals  and  otherwise  operating 
its  train  with  care. 

Chicago,  etc.,  R.  Co.  v.  Chancy,  106, 109  (2) ,  11 1  (2) . 

4.  Injury  to  Animals. — Obstruction  of  Crossing. — Complaint. — 
Sufficiency. — In  an  action  against  a  railroad  company  to  recover 
for  injury  to  animals,  where  plaintiff  alleged  that  defendant  neg- 
ligently and  unlawfully  allowed  a  freight  train  to  remain  stand- 
ing across  a  street  without  leaving  any  space  across  said  street, 
and  that  by  reason  thereof  plaintiff's  horses  entered  upon  the 
tracks  of  said  railway,  and  that  while  they  were  upon  said 
tracks  the  defendant  negligently  ran  its  train  upon  and  over 
them,  the  averments,  to  make  the  complaint  good  on  that  theory. 
most  be  sufficient  to  show  that  the  obstruction  to  the  street  cross- 
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or  right  of  the  plaintiff  to  maintain  the  action  stated  in  the 
pleading  to  which  it  is  addressed. 

State,  ex  rel,  v.  Liberty  Tp.,  etc.,  208. 210  (1). 

25.  Ambiguities, — CoiMtmction. — A  pleading  tested  by  demurrer, 
must  Rtand  or  fall  upon  its  own  averments,  Independent  of  any 
a;>parent  strength  or  weakness  given  to  its  theory  by  other  parts 
of  the  rec*or(1,  and  where  doubt,  ambiguity  or  uncertainty  arises 
uiK>n  sucli  pleading,  the  construction  to  be  adopted  by  the  court 
is  that  against  the  pleader. 

Chicago,  etc.,  R.  Co.  v.  Chanty,  106,  111  (3) . 

V.    Motions. 

For  new  trial,  see  New  Trial  4. 

To  iiuKlify  Judgment,  see  Judgment  2. 

Kuling  oil,  not  In  writing,  error  not  available;  see  Appeal  27. 

To  insert  new  matter  or  to  striice  out  parts  of  pleadings  must  be  in 
writing,  see  Depositions  1;  Steele  v.  Michigan  Buggy  Co.,  635, 
(i38   (4). 

POSSESSION — 

Of  a  written  guaranty  by  the  party  in  whose  favor  it  is  made  is 
prima  facie  evidence  of  its  delivery,  see  Guabanty  1. 

PRAYER — 

For  relief  is  not  decisive,  but  the  relief  to  which  a  party  is  entitled 
under  a  pleading  must  be  determined  from  its  material  aver- 
ments, see  Pl£ADING  2. 

PRESUMPTIONS — 

See  Appeal  50-57 ;  Death  1-4 ;  FaAUn  1. 

As  to  signing  agreement,  see  Compositions  with  Cbeditobs  4. 

The  law  presumes  the  grantee  in  a  deed  to  be  a  bona  fide  purchaser, 
see  Vexdob  and  Pubchaseb  3. 

PRINCIPAL  AND  SURETY — 

1.  Liahility  of  Surety. — Bonds. — ^The  obligation  of  the  surety  on  a 
bond  cannot  be  enlarged  beyond  the  strict  terms  of  the  engage- 
ment. Barker  v.  McClelland,  296, 303  (6). 

2.  Bonds. — Constrtwtion. — ^The  rules,  that  where  a  bond  admits  of 
two  oonstruotions,  it  should,  as  against  a  construction  which  re- 
sults in  injustice  and  inequity,  be  fairly  and  equitably  construed, 
and  that  its  construction  should  be  favorable  to  the  obligee,  if 
consistent  with  the  objects  for  which  the  l>ond  was  given,  have 
no  application  to  bonds,  the  terms  of  which  are  certain,  definite 
and  unambiguous. 

Beech  Orore  Imp.  Co.  v.  Title  Chtaranty,  etc.,  Co.,  377, 381  (1). 

3.  Building  Contractor's  Bond. — Conditions. — Notice  of  Breach. — 
Failure  to  Oive. — Effect. — ^Where  a  building  contractor's  b<Mid 
provided  that  no  liability  should  attach  to  the  surety  unless  in 
the  event  of  the  principal's  default,  notice  thereof  should  be 
given  the  surety  by  the  obligee  within  thirty  days  thereafter  and 
before  making  final  payment  to  the  principal,  and  that  the  surety 
should  have  the  right  to  assume  and  complete  the  contract,  such 
provisions  were  valid  and  binding,  and  a  failure  of  the  obligee 
to  give  such  notice  relieved  the  surety  from  liability. 

Beech  Orore  Imp.  Co.  v.  Title  (hiaranty,  etc.,  Co.,  377, 882  (8) 
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PROXIMATE  CAUSE — 

See  Master  and  Sebvant  11 ;  Railboads  8,  12 ;  Stbeet  Railroads  5. 

PUBLIC  POLICY^ 

In  determining  whether  a  contract  Is  contrary  to  public  policy  the 
courts  will  look  first  to  legislative  declarations  on  the  subject,  if 
any,  and  secondly  to  their  Judicial  Interpretation,  see  Contracts  2. 

PUPILS— 

Transfer  of,  see  Schools  and  School  Districts  4,  5. 
Transportation  of,  see  Schools  and  School  Districts  3,  6,  7. 

QUANTUM  MERUIT— 

Recovery  on,  see  Contracts  34. 

RAILROABS — 

See  Carriers  1-11 ;  Master  and  Servant  ;  Receivers  1,  2. 
See  Trial  32;  Vandalia  R.  Co.  v.  Baler,  184,  187  (1). 

1.  Injury  to  Animals  on  Tracks. — Complaint. — Theory. — Allega- 
tions,— To  be  good  on  the  theory  that  animals  Injured  on  defend- 
ant's railroad  track  entered  upon  the  track  at  a  point  where  the 
defendant  was  required  to  fence,  the  complaint  should  allege 
that  the  railroad  was  not  fenced  at  such  point 

Chicago,  etc.,  R.  Co.  v.  Chancy,  106, 109  (1). 

2.  Injury  to  Animals, — Negligent  Operation  of  Train. — Complaint. 
— Causal  Connection  Between  Negligence  and  Injury. — In  actions 
to  recover  for  Injury  to  animals  caused  by  the  negligent  operation 
of  a  train,  it  must  appear  from  the  facts  directly  averred  In  the 
complaint,  that  there  was  some  connection  in  the  way  of  cause 
and  effect  between  the  acts  of  negligence  complained  of  and  the 
Injury  alleged  to  have  resulted  therefrom. 

Chicago,  etc.,  R.  Co.,  v.  Chaney,  100,  111  (5). 

3.  Injury  to  Animals  on  Tracks. — Negligent  Operation  of  Train. — 
Complaint, — Failure  to  Allege  Where  Animals  Entered  on  Tracks. 
— In  an  action  against  a  railroad  company  for  Injury  to  a  team 
of  horses,  a  complaint  alleging  that  while  said  animals  were  on 
the  defendant's  track  the  defendant  so  negligently  ran  and  op- 
erated Its  cars  and  locomotive  that  the  same  were  run  against, 
upon  and  over  said  animals,  and  that  the  same  were  injured 
without  fault  of  the  plaintiff,  was  insufficient  in  failing  to  allege 
that  the  animals  entered  upon  the  track  at  a  highway  or  street 
crossing,  or  at  some  point  where  the  law  imposed  on  defendant 
the  duty  of  giving  the  statutory  signals  and  otherwise  operating 
Its  train  with  care 

Chicago,  etc.,  R.  Co.  v.  Chaney,  106, 109  (2) ,  111  (2) . 

4.  Injury  to  Animals. — Obstruction  of  Crossing. — Complaint. — 
Sufficiency. — ^Tn  an  action  against  a  railroad  company  to  recover 
for  injury  to  animals,  where  plaintiff  alleged  that  defendant  neg- 
ligently and  unlawfully  allowed  a  freight  train  to  remain  stand- 
ing across  a  street  without  leaving  any  space  across  said  street, 
and  that  by  reason  thereof  plaintiff's  horses  entered  upon  the 
tracks  of  said  railway,  and  that  while  they  were  upon  said 
tracks  the  defendant  negligrently  ran  Its  train  upon  and  over 
them,  the  averments,  to  make  the  complaint  good  on  that  theory. 
must  be  sufficient  to  show  that  the  obstruction  to  the  street  cross- 
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ing  was  the  canse  of  the  animals  being  upon  the  track  when  Jthey 
were  Injured.  Chicago,  etc,  R.  Co,  v.  Chaney,  106,  U2  (6) . 

5.  Crossings.— Duty  to  Maintain  in  Good  Condition. — ^Both  at  4!om- 
mon  law  and  by  statute  it  is  the  doty  ot  a  railroad  company  'to 
keep  the  crossings  of  highways  and  the  approaches  thereto  in 
good  condition  for  public  travel. 

Cleveland,  etc.,  R.  Co.  v.  Federle,  147, 155  (6). 

6.  Crossing  Accident. — Damage  to  Property. — Negligence. — Go»i- 
plaint. — A  complaint  alleging  that  defendant's  passenger-train,  In 
approflchiug  a  Ktreet  crossing  at  a  speed  of  twenty  miles  an  hour 
aud  In  violation  of  a  city  ordinance  forbidding  passenger-trains 
to  be  run  at  a  greater  speed  than  twelve  miles  per  hour,  collided 
with  piaintiflTs  car  and  that  if  the  train  had  been  running  at 
a  rate  of  speed  not  exceeding  twelve  miles  per  hour,  the  em- 
ployes in  charge  thereof  could  have  seen  plaintifTs  car  on  the 
crossing  and  the  signals  of  plain tliTs  employes  in  time  to  have 
stopped  said  train  before  striking  the  car,  sufficiently  charges 
actionable  negligence. 

Cincinnati,  etc.,  St.  R,  Co.  V.  Baltimore,  etc.,  R.  Co.,  283,  285  (3), 
287  (3). 

7.  Crossing  Accident. — Requirement  as  to  Ordinary  Care. — Instruc- 
timi. — In  an  action  for  injuries  sustained  in  being  thrown  from  a 
wagon  while  driving  over  a  defective  railroad  crossing,  an  in- 
struction which  told  the  Jury  that  the  injured  person  was  bound 
to  use  reasonable  care  and  caution  to  avoid  injury,  and  that  the 
degree  of  care  and  caution  required  of  him  was  such  as  would 
have  been  reasonably  proportionate  to  the  known  difficulty  and 
danger  in  crossing,  was  not  misleading  and  was  sufficient  to  in- 
form the  jury  that  he  was  required  to  use  the  care  an  ordinarily 
prudent  and  cautious  person  would  use  under  like  circumstances 
to  avoid  injury  and  that  such  care  is  always  proportionate  to  the 
known  danger.  Cleveland^  etc.,  R.  Co.  v.  Federle,  147, 155  (7). 

8.  Crossing  Accident. — Negligence. — Proximate  Cause. — Evidence. 
— Sufficiency. — In  an  action  against  a  railroad  company  for  in- 
juries to  plaintifTs  ward,  evidence  showing  that  at  the  time  of 
the  Injury  defendant  was  engaged  in  reconstructing  its  road  so 
that  the  grade  of  the  south  approach  to  the  crossing  where  the 
injury  occurred  had  been  increased  from  about  four  per  cent  to 
about  forty  per  cent,  and  so  as  to  leave  an  abrupt  drop  of  four 
or  Ave  inches  from  the  level  of  the  crossing  to  the  highway  and 
that  the  defendant  had  lessened  the  width  of  the  highway  along 
the  approach  from  thirty  feet  to  about  nine  feet  and  covered  it 
with  loose  gravel  into  which  vehicles  sank  as  they  passed  over 
it,  and  that  plaintifTs  ward  in  driving  from  the  track  onto  the 
south  approach  suddenly  pitched  downward  and  fell  from  his 
wagon  and  was  injured,  was  sufficient  to  warrant  the  jury  in 
finding  the  construction  of  the  crossing  and  approach  to  have  been 
negligent  and  that  the  fall  and  injury  were  caused  by  the  slope 
and  by  the  wheels  of  the  wagon  suddenly  sinking  Into  the  loose 
gravel  thereof. 

Cleveland,  etc.,  R,  Co.  v.  Federle,  147, 154  (5),  155  (5). 

9.  Crossing  Accident.  —  Negligence,  —  Contributory  Negligence. — 
Evidence. — ^In  an  action  to  recover  for  injuries  received  In  a 
crossing  accident,  where  the  evidence  showed  that  a  freight- 
train  was  standing  on  a  track  near  the  crossing  with  its  head- 
light burning  and  thrown  toward  the  crossing,  that  its  engine 
wns  emitting  steam  and  otherwise  making  noise,  that  the  train 
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which  cauised  the  injury  approached  the  crossing  at  a  rate  of 
forty  miles  per  hour  and  without  sounding  a  whistle  or  gong, 
tfaat  the  injured  party  stepped  his  team  about  fifty  feet  from 
tba  crossing  and  looked  and  listened,  and  neither  seeing  nor  hear- 
ii\p  an  approaching  train,  proceeded  slowly  toward  the  crossing 
and  in  so  doing  continued  to  look  and  listen,  that  between  the 
crossing  and  the  point  where  the  injured  party  stopped  tliere 
were  places  where  the  headlight  of  an  approaching  train  might 
have  been  seen  some  distance  and  at  other  places  it  could  not 
have  been  seen  because  of  freight-cars  and  other  obstructions, 
that  the  freight-train  attracted  his  attention  somewhat  and  that 
he  did  not  see  the  approaching  train  until  too  late  to  avoid  the 
injury,  such  evidence  was  sufficient  to  warrant  the  jury  in  find- 
ing that  the  defendant  was  n^ligent  in  the  operation  of  its  train 
at  the  crossing  and  that  the  injured  party  was  free  from  con- 
tributory negligence.  Vandalia  R,  Co,  v.  Baker,  184, 100  (0). 

10.  Crossing  Accident, — Damage  to  Property. — Contributory  Negli- 
gencc, — Complaint, — In  an  action  against  a  railroad  company  to 
recover  for  the  destruction  of  plaintiffs  interurban  car  in  a 
crossing  accident,  where  the  complaint  alleged  that  the  collision 
occurred  within  five  minutes  after  the  trolley-wheel  of  plain- 
tiff's car  became  disconnected  from  the  trolley-wire  and  caused 
the  car  to  remain  standing  upon  the  crossing,  that  plaintiff's 
employes  used  all  means  within  their  power  to  replace  the 
trolley-wheel  and  move  the  car  off  the  crossing,  but  were  unable 
to  do  so  in  time  to  prevent  the  collision,  and  that  when  defend- 
ant's train  was  heard  approaching  said  employes  ran  toward  it 
"waiving  their  arms  and  hallooing,"  but  could  not  attract  the 
attention  of  the  persons  in  charge  thereof  in  time  to  stop  it  and 
avoid  the  collision,  the  question  of  whether  unnecessary  time  was 
consumed  in  endeavoring  to  move  the  car  before  leaving  it  to 
signal  the  train  to  stop,  as  well  as  the  acts  of  plaintiff's  employes 
in  signalling  the  train  to  stop,  were  proper  matters  to  be  con- 
sidered upon  a  trial  in  determining  whether  plaintiff  was  guilty 
of  contributory  negligence,  but  could  not  as  a  matter  of  law  over- 
ride and  control  the  direct  allegation  of  the  complaint  that  the 
collision  occurred  through  no  fault  of  the  plaintiff,  its  agent  or 
employes. 

Cincinnati,  etc.,  St,  R.  Co.  v.  Baltimore,  etc.,  R.  Co,,  283, 287  (5) . 

11.  Crossing  Accident. — Dangerous  Crossing. — Contributory  'Negli- 
gence.— Even  though  one  may  know  that  there  is  danger  in  driv- 
ing over  a  railroad  crossing,  he  is  justified  in  proceeding  if  in  so 
doing  he  uses  such  care  and  caution  as  a  person  of  ordinary 
prudence,  in  like  place,  would  deem  sufficient  successfully  to  guard 
against  the  threatening  danger. 

Cleveland,  etc.,  R.  Co.  v.  Federle,  147, 152  (4). 

12.  Crossing  Accident.— Proximate  Cause. — Complaint. — Sufficiency. 
— ^Where  it  ai)pears  from  the  averments  of  the  complaint,  in  an 
action  for  injuries  received  in  a  crossing  accident,  that  plaintiff's 
ward  approached  the  crossing  from  the  north  in  a  heavily  loaded 
wagon,  that  he  stopped,  looked  and  listened,  but  neither  seeing 
nor  hearing  anything,  entered  upon  the  track  and  then  saw  a 
rapidly  approaching  train,  that  his  only  means  of  escape  was  to 
go  down  the  south  approach  to  the  crossing  which  defendant  had 
negligently  constructed  on  a  forty  per  cent  grade,  of  loose,  un> 
packed  sand  and  gravel,  that  it  was  dangerous  and  its  condition 
unknown  to  plaintiff's  ward,  that  in  going  down  said  approach 
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mM  ward  was  tkruwn  from  his  wagon  and  injured,  the  com- 
plaint sufficiently  shows  that  the  fall  and  injury  alleged  were 
the  proximate  result  of  the  negligent  construction  of  the  crossing. 

VUveland,  etc,  R,  Co.  v.  Federle,  147, 150  (2). 

13.  Intcrurhan. — Traffic  Agreements, — Validity.— Statute, — ^A  con- 
tract between  two  interurban  railroad  companies,  whereby  the 
one  shall  control  and  transport  over  its  line  l)etween  certain 
IM)intH  all  the  freight  and  passenger  business  of  the  other  for  a 
number  of  years,  is  not  authorized  by  S5C52  Burns  1906,  Acts 
liNK't  p.  830,  providing  that  a  street  railroad  company  may  sell, 
lease  or  otherwise  transfer  its  property,  franchises,  etc. 

Evansville,  etc.,  Ry,  Co,  v.  Evanaville,  etc,  Ry,,  502, 514  (10). 

14.  / « teru rban,  —  Contrartn.  —  Traffic  Agreement.  —  Ab andonment 
of  Franchise  Rights. — Validity, — A  contract  between  two  inter- 
urban railroad  companies  whereby  the  one  shall  control  and 
transport  over  its  line  betwt»on  certain  points  all  the  freight  and 
passenger  business  <»f  the  other  for  a  period  of  thirty-five  years, 
aiuonnts  to  a  prohibition  against  the  latter  company  operating 
its  road  in  territory  occupied  by  the  other,  and  Is  therefore  in- 
valid as  tending  to  stifle  competition  and  to  create  a  monopoly. 
EramviUr,  etc.,  Ry..  Co,  v.  Evansville,  etc.,  Ry„  502;  500   (4), 

510    (4).  514  (4). 

1 5.  Int cr M rh an.  —  Poire^rs,  —  Traffic  Agreements.  —  Traction  corn- 
pa  nii^  may  ma  ice  valid  traffic  or  operating  agreements  for  tbfi 
use  by  one  of  another's  tracks,  terminals,  equipment,  etO^ 
where  no  nj()no|K)Iy  is  thereby  created  and  neither  company  to!- 
capacitates  itself  from  performing  its  duties  to  the  puMIc,  or 
foregoes  its  charter  rights  to  construct  and  operate  a  compettltg 
road.       FraniiviUc,  etc.,  Ry.  Co.  v.  Evansville,  etc.,  Ry.,  502, 514  .{9). 

16.  Interurbans. — Duties. — Abandonment. — By  the  acceptance  ift 
its  franchise,  an  interurban  railroad  company  is  charged  with 
the  performance  of  certain  well  defined  public  duties  which  It 
cannot  at  will  cast  aside  and  repudiate,  so  as  to  defeat  the  pur- 
poses of  Its  organization. 

Ecansvillc,  etc.,  Ry,  Co.  v.  Evansville,  etc.,  Ry,,  502, 510  (5). 

17.  Intcruji)an. — Powers. — The  powers  and  authority  of  interur- 
ban railroad  companies  are  circumscribed  by  the  street  railway 
law  of  18')1  (Acts  1801  [s.  s.]  p.  75,  §4143  R.  S.  1881),  as 
amended  and  supplemented  by  later  enactments  (§4294  Bums 
11K>8,  Acts  loas  p.  180;  §5630  et  seq.  Bums  1908,  Acts  1901  p. 
119) .       Ei^nsi-ille,  etc.,  Ry.  Co.  v.  Evansville,  etc.,  Ry.,  502, 508  (1). 

18.  Interurban. — Injury  to  Travelers. — Duty  of  Traveler.^-'LoolC' 
ing  and  Listening, — ^The  rule  in  respect  to  looking  and  listening 
which  applies  to  travelers  on  highways  when  approaching  the 
crossing  of  a  steam  railway,  does  not  apply  In  aU  its  strictness 
to  one  traveling  along  a  highway  where  the  tracks  of  an  Inter- 
urban railroad  are  laid  longitudinally  in  the  hi^way. 

Henry  v.  Bp$tein,  660, 668  ( 11) . 

19.  Interurban. — Operation — Speed, — Travelers  on  Eighwo/y:-- 
Duty. — IVrsons  in  charge  of  electric  cars  approaching  a  point 
where  the  existing  conditions  render  the  operation  of  cars  dan- 
gerous to  travelers  on  the  highway  are  charged  with  the  duty  of 
regulating  the  si>eed  of  the  cars  as  not  to  expose  persons  using 
the  highway  to  unnecessary  danger,  and  to  use  such  care  and 
caution  as  is  re<]uired  by  the  known  danger  to  which  other  trav- 
elers on  the  highway  are  exposed. 

Henry  v.  Epstein,  660,667  (9). 
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20.  Interurhatk — Contracts, — Specific  Performance. — In  a  proceed- 
ing for  the  specific  performance  of  a  contract  between  two  inter- 
urban  railroad  companies  providing  for  the  transportation  of 
freight  and  passenger  business  of  the  one  over  the  tracks  of  the 
other,  the  court  will  look  to  the  probable  consequences  of  its 
enforcement,  and  the  Interests,  if  any,  to  be  affected  thereby,  be- 
fore considering  individual  advantages. 

Evanstnlle,  etc.,  Ry.  Co.  v.  EvansvUle,  etc.,  Ry.,  502, 509  (3). 

21.  Interurhan.^Nature  of  Business,— Rights  and  Liabilities. — 
Since  the  business  of  Interurban  railroad  companies  Is  public 
in  its  nature  and  directly  Involves  public  interests,  they  are  In- 
vested with  powers  not  given  to  individuals  nor  strictly  private 
corporations  and  their  rights  and  liabilities  must  be  construed 
and  measured  by  the  law  applicable  to  quasi  public  corporations. 

EvansvUle,  etc.,  Ry.  Co.  v.  Evansville,  etc.,  Ry.,  502, 508  (2). 

22.  Interurban. — Negligence. — Conirihu tory  Negliffence. — Evidence. 
— Sufficiency. — In  an  action  for  personal  Injuries  In  being  run 
down  by  an  Interurban  car,  where  the  evidence  showed  that  the 
company  maintained  a  double  track  In  the  street  which  passed 
under  a  railroad  track  maintained  on  a  viaduct  supported  by 
walls  on  each  side  thereof,  that  owing  to  the  construction  of  the 
tracks  and  road  a  person  using  a  vehicle  could  not  drive  through 
the  viaduct  without  entering  on  the  tracks,  that  plaintiff  was 
traveling  west  and  the  car  which  caused  the  injury  was  also  going 
west,  that  on  entering  the  subway  plaintiff  was  on  the  track 
used  by  eastbound  cars  and  on  seeing  an  eastbound  car  he  turned 
upon  the  other  track  and  was  struck  by  the  westbound  car  which 
was  traveling  at  a  high  rate  of  speed,  that  before  entering  the 
viaduct  plaintiff  looked  back  at  a  point  about  six  hundred  feet 
east  thereof  and  saw  no  car  approaching  from  the  west,  and  that 
a  train  of  cars  was  crossing  over  the  viaduct  which  made  such 
noise  that  might  have  prevented  him  from  hearing  the  approach 
of  the  car,  the  evidence  warranted  the  jury  in  finding  the  de- 
fendant negligent  In  the  operation  of  Its  cars  at  a  dangerous 
rate  of  speed  and  that  plaintiff  was  free  from  contributory  neg- 
ligence. Henry  Y.  Epstein,  C(K),  OGG  (8),  GG7  (8). 

23.  Operation. — Municipal  Regulations, — Railroad  companies  and 
their  servants  owe  obedience  to  municipal  ordinances  relative  to 
the  running  of  locomotives  and  trains.  Intended  to  protect  the 
lives  and  property  of  persons. 

Cincinnati,  etc.,  St.  R.  Co.  v.  Baltimore,  etc.,  R.  Co.,  283, 287  (4). 

24.  Operation.  —  Fires.  —  Evidence.  —  Sufflnency.  —  In  an  action 
against  a  railroad  company  to  recover  for  the  destruction  of  a 
building  by  fire,  evidence  that  defendant's  engine  threw  cinders 
which  fell  In  showers  a  distance  of  more  than  250  feet  from 
the  railroad,  and  that  fires  were  started  along  the  railroad  right 
of  way  immediately  after  the  passage  of  the  engine,  fully  war- 
ranted the  Jury  In  finding  that  the  destruction  of  the  building 
was  caused  by  the  negligence  of  defendant. 

Baltimore,  etc.,  R.  Co,  v.  Trustees,  etc.,  220, 223  (3). 

25.  Powers. — Contracts. — Railroad  corporations  are  Incapable  of 
entering  Into  contracts  beyond  the  scope  of  their  powers,  ex- 
pressed or  necessarily  Implied  in  furtherance  of  those  expressly 
granted,  or  of  absolving  themselves  from  their  obligations  to  the 
public,  or  from  performing  their  corporate  duties,  without  legis- 
lative consent 

Evansville,  etc.,  Ry.  Co.  v.  Evansville,  etc.,  Ry.,  502,  513  (6). 
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RATIFICATION— 

The  husband^s,  of  an  unauthorized  purchase  made  by  the  wife,  how 
may  be  shown,  see  Hubbahd  and  Wife  3. 

REAIi  ESTATE— 

Contracts  for  sale  of  real  estate,  see  Cohtbacts  11. 

RECEIVERS— 

May  be  authorized  to  sue  on  account  of  unpaid  stock  subscrip- 
tions, see  CoRPOBATiONS  2;  Haskell  t.  CHtrdner,  1,  3  (2). 

1.  Railroads. — 'Scgligence, — Complaint, — Material  Allegations. — 
Control  and  Management  of  Operation. — ^In  an  action  a^inst 
the  receiver  of  a  railroad  for  personal  injuries,  the  averment  that 
the  operation  of  the  road  and  the  car  which  caused  the  injury 
was  at  tlie  time  under  the  control  and  management  of  the  re- 
ceiver and  his  servants  Is  a  material  fact  essential  to  recovery 
and  Is  put  In  issue  by  the  general  denial. 

Henry  v.  Epstein,  660, 665  (4). 

2.  Railroads, — yegUgence, — Control  and  Management  of  Operor 
tion, — Evidence.— Sufficiency. — In  an  action  against  the  receiver 
of  a  railroad  for  personal  injuries,  wliere  the  fact  that  the  rail- 
road company  wa»  In  the  hands  of  a  receiver  and  of  the  appoint- 
ment of  defendant  as  such  receiver  were  admitted,  and  the  evi- 
dence showed  that  the  car  which  caused  the  injury  was  one  of 
said  company*s  cars  running  on  its  tracks,  the  jury  was  war- 
ranted in  inferring  that  the  car  was  being  operated  under  the 
control  and  management  of  the  receiver,  his  agents  and  serv- 
ants. Henry y.  Epstein,  660,666  (7). 

3.  Appointment. — Title  or  Ownership  of  Property. — ^The  appoint- 
ment of  a  receiver  for  a  corporation  does  not  affect  the  title 
or  ownership  of  the  property,  but  merely  takes  the  custody,  con- 
trol and  management  thereof  out  of  the  hands  of  the  directors 
and  officers  of  the  corporation  and  places  the  property  in  the 
custody  and  under  the  control  of  the  receiver,  to  be  managed 
by  him  under  the  orders  of  the  court 

Henry  Y.  Epstein,  660, 666  (6). 

4.  Actions  Against  —  Complaint.  —  General  Denial.  —  Proof  Re- 
quired of  Plaintiff. — Appointment  and  Authority  of  Receiver. — 
ruder  §371  Burns  1908,  §365  R.  S.  1881,  providing  that  the  char- 
acter and  capacity  In  which  a  party  is  sued,  and  the  authority 
by  virtue  of  which  the  plaintiff  sues,  shall  require  no  proof  at 
the  trial  unless  such  character,  capacity,  or  authority,  be  denied 
by  a  pleading  under  oath  or  by  an  affidavit  filed  therewith,  plain- 
tiff in  an  action  for  personal  Injuries  against  the  receiver  of  a 
railroad,  was  not  required  to  prove  the  allegations  of  the  com- 
plaint that  the  railroad  was  at  the  time  of  the  injury  in  the 
hands  of  defendant  as  receiver  and  that  plaintiff  had  obtained 
permission  to  bring  the  action  from  the  court  appointing  such 
receiver,  where  the  only  answer  filed  by  defendant  was  the  gen- 
eral denial.  Henry  v.  Epstein,  660, 664  (3) . 

"RECOVER"— 

See  WoBos  and  Phbases. 

RELIGIOUS  SOCIETIES— 

Corporate  Powers. — Acts  of  Trustees. — Under  the  provisions  of 
§4984  Burns  1908,  §3824  R.  S.  1881,  the  trustees  of  a  religious 
society  are  a  body  politic  and  corporate  under  the  name  and 
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style  of  the  society,  whose  acts  as  a  board  are  binding  on  the 
society,  but  they  cannot  bind  It  by  their  Individual  action. 

Essex  V.  Hopkins,  316, 323  (5) . 
RENT — 

Liability  for,  see  Landlobd  and  Tenant  13-19. 

REPEAL — 

By  implication  of  a  statute  not  favored,  see  Statutes  4;  MilUgan 
V.  Arnold,  559,  562  (5). 

REPLEVIN — 

1.  Verdict. — Operation  and  Effect. — In  an  action  of  replevin  a 
general  finding  In  favor  of  plaintiff  is  in  effect  a  finding  that  the 
plaintiff  Is  the  owner  of  and  entitled  to  the  possession  of  the 
property  in  question,  but  the  verdict  should  find  the  damages 
sustained  by  the  detention  of  the  property. 

Thurman  v.  Miller,  372, 374  (3) . 

2.  Action  'by  Third  Person  to  Recover  Property  Levied  On. — 
Parties  Defendant. — ^Where  an  execution  plaintiff  assumed  con- 
trol of  the  writ  issued  on  a  judgment  had  before  a  Justice  of  the 
peace  and  directs  the  officer  as  to  its  execution,  he  is  a  proper 
party  defendant  with  the  officer  in  an  action  brought  by  a  third 
person  to  replevy  the  property  levied  on. 

McFerran  v.  Swaynie,  50, 53  (2) . 

3.  Actian  for  Possession  of  Money. — Verdict. — Sufficiency. — Value 
of  Property. — ^In  an  action  of  replevin  for  the  possession  of 
money  a  verdict  that  the  plaintiff  was  "entitled  to  recover  from 
the  defendants  the  $1,270  described  in  the  complaint,"  and  assess- 
ing the  damages  for  the  detention,  was  sufficient,  since  the  word 
"recover"  necessarily  meant  to  "recover  possession"  and  the 
money  being  lawful  money  of  the  United  States,  a  finding  as  to 
its  value  was  unnecessary.  T/< urmO'Ti  v.  Mi2ler,  372, 376  (4). 

REVOCATION — 

Of  license  to  enter  on  real  estate,  see  Licenses. 

Of  letters  of  administration,  see  Executors  and  Administbators  8. 

RULES— 

Violation  of,  see  Master  and  Servant  10. 

RULES  OP  COURT — 

Have  the  force  and  effect  of  law,  see  Courts  1;  Webster  v.  Bligh, 
50,  58  (3). 

SALE — 

Agreement  of,  In  lease  contract  may  be  enforced,  see  Landlord  and 
Tenant  2. 

SALES — 

See  Customs  and  FsAaES  2,  5.    • 

Fraudulent,  see  Fraud  2. 

Validity  of  tax,  see  Taxation  2;  Henderson  v.  Bivens,  384,  386  (3). 

By  emi)loye  of  saloon-keeper,  liability  for,  see  Intoxicatinq 
Liquors  9. 

1.  Action  for  Price. — Delivery. — Burden  of  Proof. — ^In  an  action 
for  the  price  of  staves  sold,  the  burden  was  on  plaintiff  to  show 
a  delivery  of  the  goods  described  in  the  contract 

Oandy  v.  Seymour  Slack  Stave  Co.,  72, 70  (2). 
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2.  Action  for  Purcha$e  Price. — DetCMC. — Breach  of  Warrcmty. — 
Where  a  breach  of  warranty  is  relied  on  as  a  complete  defense, 
it  must  be  made  to  appear  that  the  damages  sustained  on  ac- 
count of  the  breach  is  equal  to  the  amount  of  plaintiff's  claim, 
or  that  the  article  was  of  no  value  for  any  purpose. 

LaOrangey,  Coyle,  140, 146  (7). 

3.  Description, — Contract, — Performance. — ^The  quality  is  a  part  of 
the  description  of  a  thing  agreed  to  be  sold  and  the  vendor  is 
bound  to  furnish  articles  corresponding  with  the  description. 

Oandy  v.  Seymour  Slack  Stave  Co,,  72, 77  (3). 

4.  Contract — Performance, — Subsequent  Reduction  of  Contract  to 
Writinff. ^Breach  of  Warranty. — AdmisMility  of  Parol  Evidence. 
— Where  a  parol  contract  of  sale  or  exchange  has  been  fully  per- 
formed on  both  sides,  a  bill  of  sale  thereafter  executed  contain- 
ing a  recital  of  the  terms  of  the  pre-existing  contract  as  the 
parties  at  the  time  understood  and  remembered  them,  although 
some  evidence  of  the  terms  of  such  contract,  was  not  the  sole 
evidence  thereof,  so  that  in  an  action  for  breach  of  warranty 
parol  evidence  of  the  terms  of  the  contract  was  admissible. 

Smith  V.  Hunt,  692, 597  (5) . 

6.  Contract  by  Correspondence. — Intention  of  Parties. — Construc- 
tion of  Letter, — Where  plaintiff  offered  to  sell  defendant  five 
hundred  tons  of  melting  scrap  steel  at  a  certain  pric6  per  ton 
delivered,  and  in  its  letter  in  reply  thereto  defendant  stated  that 
it  bad  decided  to  grtve  "an  order  for  sample  car  subject  to  our 
approval  of  the  five  hundred  tons  mentioned  some  time  ago," 
and  that  the  order  "is  given  on  condition  that  you  can  make  im- 
mediate shipment  of  the  sample  car,  for  if  the  scrap  does  not 
prove  satisfactory  we  will  want  to  have  time  to  investigate 
sources  of  supply  elsewhere,"  the  fact  that  the  order  was  •ex- 
pressly limited  to  a  sample  car  would  Indicate  that  there  was 
no  intention  at  that  time  to  order  more,  and  the  letter -cannot 
be  construed  as  an  agreement  to  accept  and  pay  for  five  hundred 
tons  if  the  sample  car  proved  satisfactory. 
Cat  Hirsch  A  Sons,  etc.,  Co.  v.  Peru  Steel,  etc.,  Co.,  59,  67  (4), 
G8  (4). 

6.  Exchange  of  Property. — Fraudulent  Representations. — Measure 
of  Damages. — Pleadin{f. — Proof. — ^Where  property  is  sold  by  fraud- 
ulent representations,  the  measure  of  damages  recoverable  is 
the  difference  between  the  value  of  the  goods  as  they  actually 
were  and  their  value  had  they  been  as  represented,  and  in  such 
action  the  value  of  the  consideration  exchanged  for  the  property 
is  immaterial  and  need  not  be  pleaded  or  proved. 

Smith  V.  Hunt,  592, 601  (9). 

7.  Fraud. — Proof, — Instructions. — ^Fraud  need  not  be  proved  by 
direct  or  positive  evidence,  and  an  instruction,  in  an  action  for 
the  price  of  goods  sold,  which  told  the  jury  that  defendant  had 
the  burden  of  proving  the  defense  of  fraud  by  positive  and  sqpe- 
cific  affirmative  proof,  was  erroneous. 

Oandy  v.  Seymour  Slack  Stave  Co.,  72, 78  (70. 

8.  Warranty, — Breach, — Answer. — Sufficiency. — In  an  action  on  a 
note  given  for  the  purchase  price  of  a  stallion,  an  answer  -setting 
up  a  breach  of  warranty  was  Insufficient  for  failure  to  allege 
what  the  services  of  the  horse  were  worth  or  that  he  was  less 
valuable  than  if  he  had  been  as  warranted. 

LaGrangeY.  Coyle,  140,4.46  (5)- 
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9.  Warrantt/.—BreacK—Bemedv.'^It  Is  the  general  rule  that,  in 
the  absence  of  fraud,  the  breach  of  warranty  of  personal  property 
unconditionally  sold  will  not  give  to  the  purchaser  a  right  to 
rescind  the  contract  but  his  remedy  is  by  original  action  on  the 
warranty,  or  he  may  set  It  up  by  counterclaim,  or  rely  upon  it 
as  a  defense  in  an  action  for  the  purchase  money. 

LaGrange  v.  Coyle,  140, 145  (6). 

10.  Breach  of  Warranty, — Counterclaim. — Fraud. — Instructions, — 
In  an  action  for  breach  of  warranty  of  a  horse  sold  to  plaintiH 
in  exchange  for  a  stock  of  merchandise,  where  defendant  filed 
a  counterclaim  based  on  alleged  fraudulent  representations  of 
plaintiff  relative  to  such  stock  of  merchandise,  an  instruction 
which  told  the  Jury  that  if  it  found  that  the  merchandise  was 
traded  on  the  basis  of  an  inventory  thereof  delivered  by  plain- 
tiff to  defendant  and  on  a  basis  of  the  prices  therein  contained 
and  that  plaintiff  had  told  defendant's  agent  the  kind  and  char- 
acter of  invoice  and  prices  contained  therein  before  the  trade 
was  consummated,  its  verdict  should  be  for  the  plaintiff,  was 
erroneous  in  that  it  was  misleading  and  disregarded  the  alleged 
fraudulent  representations  in  reference  to  the  quality  and  fit- 
ness of  such  merchandise.  fifnWt/tv.  ir«f»^,592, 599  (8). 

11.  Warranty. — Consideration. — Pleading. -^Answer. — K  warranty 
of  the  thing  sold,  made  at  the  time  of  the  sale,  is  a  part  of  the 
entire  contract,  and  the  price  paid  for  the  subject  of  tiie  sale 
constitutes  the  consideration  for  the  warranty,  so  that  in  an 
action  on  a  note  for  the  purchase  price  of  a  horse  an  answer 
setting  up  a  breach  of  warranty  was  not  open  to  the  objection 
that  no  consideration  for  the  warranty  was  shown. 

LaCfranger.  Coyle,  140, 145  (4). 

12.  Implied  Warranty. — QwUity.— Opportunity  for  Inspection. — 
Where  goods  are  offered  for  delivery  under  a  contract,  it  is  the 
duty  of  the  vendee  to  inspect  the  same  before  acceptance,  if 
he  desires  to  save  his  rights  in  case  the  goods  are  of  an  inferior 
quality,  as  there  is  in  such  case  no  warranty  of  quality  which 
survives  acceptance. 

Gandif  v.  Seymour  Slack  Stave  Co.,  72, 77  (4) . 

SCHOOIiS  AND  SCHOOL  DISTRICTS— 

1.  Contract  "by  School  Trustees. — Employment  of  Superintendent. 
— Validity. — Public  Policy. — Where  the  trustees  of  a  school  city 
made  a  contract  employing  a  superintendent  for  a  term  of  three 
years,  the  bare  possibility  of  abuse  of  their  power  nether  justi- 
fies a  denial  of  authority  to  make  such  contract  nor  shows  the 
same  to  be  against  public  policy. 

Moon  v.  School  City,  etc.,  251, 257  (4 ) . 

2.  Contract  by  Board  of  School  Trustees. — Employment  of  Super- 
intendent.— Term  of  Employment. — Validity. — ^Under  §6488  Burns 
1908,  §4445  R.  S.  1881,  giving  the  school  trustees  of  an  incorpo- 
rated town  or  city  authority  to  employ  a  superinteudent  for  their 
schools,  the  term  of  the  employment  is  left  to  the  sound  discre- 
tion of  the  school  trustees,  and,  in  the  absence  of  a  showing  of 
fraud  or  an  abuse  of  such  discretion,  a  contract  employing  a 
superintendent  of  city  schools  for  a  term  of  three  years  was 
valid,  although  it  extended  beyond  the  term  of  any  member  of 
the  board  as  composed  at  the  time  the  contract  was  made. 

Moon  Y.  School  City,  etc  261, 262  (1),2S»  (1). 
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8.  Discontinuance  of  Schooln. — Transportaiion  of  PupiU  Trans- 
ferred.— Statutes. — Construction, — Section  6423  Burns  1908,  Acts 
11107  p.  444,  making  It  tlie  duty  of  tlie  township  tmstee  to  pro- 
Tide  for  the  edncatlon  of  pupils  affected  by  the  discontinuance 
of  a  school,  and  to  proride  means  of  transportation  for  such  pu- 
pils who  lire  certain  distances  from  the  school  to  wliich  they 
are  transferred,  is  remedial  and  administratiye  In  its  cliaracter, 
and  should  be  lilieraily  construed. 

Patterson  v.  Middle  School  Tp.,  etc^  400, 464  (1) . 

4.  Transfer  of  Pupils, — Action  for  Tuition, — Recovery  of  Penalty. 
— rnd<*r  the  provlHlons  of  the  act  of  March  6,  1909  (Acts  1909 
p.  331  K  In  an  action  hy  one  school  corT>oration  against  another 
to  rocnvpr  tuition  due  on  account  of  the  transfer  of  pupils,  where 
the  evidence  warrants  a  finding  that  tuition  was  due  in  the  sum 
claimod  and  that  there  was  a  failure  to  pay  same  as  provided 
in  said  act,  the  court  must  add  a  penalty  of  t&n  per  cent  to  the 
amount  found  due. 

Jeff ersonviUe  School  Tp.  v.  School  City,  etc.,  178, 181  (2). 

5.  Transfer  of  Pupils.— Action  for  Tuition.— Motion  for  Neto  Trial. 
— Excessive  RcrtJi^ry. — Appeal. — In  an  action  brought  under  the 
act  of  March  6,  1909  (Acts  1909  p.  331),  to  recover  tuition  due 
on  a<vount  of  the  transfer  of  pupils,  alleged  error  in  overruling 
a  motion  for  a  new  trial  because  the  recovery  is  too  large  is  un- 
availing on  appeal  against  a  Judgment  for  plaintiff  for  the 
amount  of  the  tuition  and  the  statutory  penalty  of  ten  per  cent, 
where  there  was  evidence  to  warrant  the  court  in  finding  that 
the  tuition  claimed  was  due  and  had  not  been  paid  as  required 
by  said  act 

Jeff  ersonviUe  School  Tp.  v.  School  City,  etc.,  178, 182  (3). 

a  Transportation  of  Pupils.  —  Contract.  —  Notice.  —  Secti(m  9598 
Burns  1908,  Acts  IS^  p.  150,  S9,  relates  only  to  building  or  re- 
pairing school  houses,  and  furnishing  school  supplies,  other  than 
fuel  and  literary  periodicals,  and  does  not  require  notice  to  be 
given  by  the  township  trustee  before  letting  a  contract  for  the 
transi>ortation  of  children. 

Patterson  r.  Middle  School  Tp.,  etc.,  460, 466  (5 ) . 

7.  Transportation  of  Pupils. — Duty  of  Trustee. — Contract. — Va- 
Uditi/.—Vnder  §6423  Burns  1908,  Acts  1907  p.  444,  a  township 
triist(H>  is  cmnpelled  to  provide  means  of  transportation  for 
children  affected  by  the  discontinuance  of  the  school  in  the  dis- 
trict where  they  reside  if  they  reside  certain  distances  from  the 
school  which  they  are  required  to  attend  after  such  discon- 
tinuance, and  where  there  was  an  unexpended  appropriaticm 
for  the  purpose,  a  contract  made  by  the  township  trustee  for 
the  transportation  of  pupils  entitled  to  such  transportation  under 
the  statute,  though  made  without  notice,  was,  in  the  absence  of 
a  statute  re(iulring  notice  to  be  given  of  the  letting  of  the  con- 
tract, enforceable  against  the  township,  and  was  not  affected 
l^y  the  fact  that  the  pupils  so  transported  became  of  school  age 
long  after  the  school  of  the  district  in  which  they  resided  had 
been  discontinued. 

Patterson  v.  Middle  Schoci  Tp^  etc.,  460, 466  (6) . 

"SIGNAL"— 

See  WoBDS  and  Phrasks. 

SPECIAL  FINDINGS — 

See  Trial. 


INDEX.  787 

SPEdFIO  PERFORMANCE— 

1.  Contract  for  the  Sale  of  Land. — Necessity  for  Demand.— Where 
a  vendor  repudiates  his  contract  to  convey  real  estate,  and  de- 
nies the  right  of  the  other  party  to  receive  the  title,  a  demand 
for  a  conveyance  is  not  necessary  before  suit  for  specific  perform- 
ance. Jordan  v.  Johnson,  213, 219  ( 6 ) . 

2.  Contract  for  Sale  of  Land, — Contract  in  Form  of  Bond,— Suf- 
ficiency,— ^An  instrument  which  shows  the  parties  and  the  terms 
of  au  executory  contract  for  the  sale  of  land,  and  so  identifies 
the  property  as  to  afford  the  means  of  a  description  In  the  con- 
veyance, is  suflScient  and  equity  will  decree  its  specific  perform- 
ance, although  it  is  technically  In  the  form  of  a  bond. 

Jordan  v.  Johnson,  213, 218  (2) . 

3.  Contracts  for  the  Sale  of  Land. — Remedy  Against  Purchaser 
With  \otice  of  Contract. — Where  a  vendor,  in  violation  of  his 
agreement  to  convey  land  to  one  person,  conveys  It  to  another 
with  notice  of  the  contract,  the  first  vendee  may  compel  the 
latter  specifically  to  perform  the  grantor's  contract 

Jordan  v.  Johnson,  213, 218  (3) . 

4.  Contract  for  the  Sale  of  Land, — Tender  of  Purchase  Price, — 
Where  a  vendor  has  violated  his  executory  contract  for  the  sale 
of  land,  the  vendee  may  have  specific  performance  without  an 
unconditional  tender  of  the  balance  of  the  purchase  money, 
where  he  shows  his  readiness  and  willingness  to  perform  his 
part  of  the  contract  on  compliance  therewith  by  the  grantor. 

Jordan  v.  Johnson,  213, 219  (5> 

5.  Contract  for  Sale  of  Land. — Bond. — Rights  of  Purchaser, — 
Where  an  Instrument  is  in  the  form  of  a  bond  for  the  payment 
of  money,  conditioned  to  be  void  on  the  conveyance  of  real  es- 
tate, the  penalty  will  be  regarded  as  a  mere  security  for  the 
conveyance  of  the  land,  so  that  the  purchaser  may  elect  to  sue 
for  specific  performance  instead  of  relying  on  the  remedy  for 
damages,  unless  a  contrary  intent  Is  clearly  shown  by  the  terms 
of  the  instrument.  Jordan  v.  Johnson,  213, 217  (1 ) . 

G.  Contract  for  Sale  of  Corporate  Stock. — Complaint. — Averments 
OS  to  Performance. — A  complaint  seeking  to  compel  specific  per- 
il )rnianro  of  a  contract  wherein  plaintiff  agreed  to  sell  defend- 
ant certain  corporate  stock  and  release  a  claim  that  he  held 
against  the  corporation,  was  InsufiScient  for  failure  to  allege 
that  a  tender  of  the  stock  was  made  to  defendant  before  the  ac- 
tion was  brought,  and  is  not  cured  by  a  general  allegation  of 
plaintiff's  performance  and  willingness  to  perform. 

Atkins  V.  Kaitman,  233, 238  (5) . 

SPEED — 

Observing,  see  Evidence  5,  6;  Rump  v.  Woods,  347,  357,  356 
(13)    (12). 

STATUTE  OF  FRAUDS— 

See  Frauds,  Statute  op. 


STATUTE! 

See  Deeds  6. 

Mechanics'  lien,  strictly  construed,  see  Mechanics'  Liekb  2;  Toner 
V.  Whyl>retr,  387,  392  (4). 

Hepeal  by  implication,  see  Drains  2 ;  Milligan  v.  Arnold,  559,  560, 
563  (1). 
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BTATUTB8— O0tttiMMd« 

Mandatory,  reqairing  letters  to  be  granted  to  tbe  next  of  kin, 
where  application  is  made  In  time,  see  Executobs  akd  Admik- 
I8TBAT0BS  3;  Curry  v.  Pleasinger,  IW,  175  (6). 

1.  Opening  and  Vacating  Judgments. — Construction, — ^A  statute 
providing  for  the  opening  or  vacation  of  Judgments  Is  remedial 
in  its  nature  and  should  be  liberally  construed. 

First  Nat  Bank  y,  StUtceU,  226, 232  (5). 

2.  Construction.— Meaning  of  Words,-^**Void^  and  **Invalid.** — 
The  words  **vo!d"  and  "Invalid,"  when  used  In  r^^rd  to  con- 
tracts not  immoral  nor  against  public  policy,  usually  mean  void- 
able at  tbe  option  of  one  of  the  parties  or  some  one  legally  in- 
terested therein.  Doney  v.  Laughlin,  38, 42  (3) . 

3.  Construction, — Oeneral  Rules, — Statutes  in  pari  materia,  and 
those  on  the  same  general  subject  not  strictly  in  pari  materia, 
should  be  construed  together  when  necessary  to  ascertain  and 
carry  Into  effect  the  legislative  intent,  and  §7463  Bums  1908, 
Acts  1901  p.  104,  requiring  commission  contracts  for  the  sale  of 
real  estate  to  he  reduced  to  writing,  should  be  construed  in  con- 
nection with  various  sections  of  the  statute  of  frauds. 

Doneg  v.  Laughlki,  38, 40  ( 1 ) . 

4.  Repeal  hy  Implication, — The  law  does  not  favor  the  repeal 
of  a  statute  by  implication. 

Milligan  v.  Arnold,  559, 562  (5) . 

5.  Repeal  hy  Implication. — ^When  a  new  statute  is  intended  to 
furnish  the  exclusive  rule  on  a  certain  subject,  or  when  it 
covers  the  whole  subject-matter  of  an  old  statute  and  adds  new 
provisions  and  makes  changes,  and  is  evidently  intended  to  be 
a  revision,  it  repeals  the  old  law  by  implication. 

Milligan  v.  Arnold,  559, 562  (6). 

6.  Titles. — Legislative  Intent — GThe  title  of  an  act  may  be  con- 
sidered in  determining  the  legislative  intent. 

Milligan  v.  Arnold,  559, 562  (4). 

7.  Construction. — Ijcgislative  Intent, — ^While  statutes  in  deroga- 
tion of  the  common  law  are  to  be  strictly  construed,  the  primary 
rule  of  construction  is  to  ascertain  and  give  effect  to  the  intent 
of  the  statute.  Bmith  v.  Andrew,  602, 605  (1) . 

8.  Construction. — Legislative  Intent. — ^In  the  construction  of  a 
statute,  the  intent,  as  gathered  from  an  examination  of  the  whole 
and  all  its  parts,  prevails  over  the  literal  Import  of  particular 
terms  when  the  strict  letter  of  such  terms  would  lead  to  injustice 
and  contradiction.  Smith  v.  Andrew,  602, 605  (2). 

9.  Construction. — Intention  of  Legislature. — In  determining  the 
intention  of  the  legislature  in  enacting  a  statute,  we  may  look 
to  the  letter  of  tbe  statute,  to  the  statute  as  a  whole,  to  the  cir- 
cumstances under  w^hlch  it  was  enacted,  the  mischief  intended 
to  be  remedied  and  to  all  like  and  kindred  matters. 

Doney  v.  LaughUn,  38, 41  (2). 

10.  Validity.—Title  of  Act  Broader  than  Suhject.-^A  legislative 
enactment  Is  not  invalid  on  the  ground  that  its  title  is  broader 
than  the  subject  of  the  legislation,  since  the  body  of  the  act  is 
the  legislative  expression.  Milligan  v.  Arnold,  559, 562  (3) . 

STOCK^ 

Contract  to  sell  corporate,  see  SPEanc  Pebfobmakck  6w 
Security  for  loan  of,  see  Mobtoages  2-5. 
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STREET  RAILROADS— 

See  Cabrtkba  12,  13. 

1.  Maintenance. — Duty. — ^A  street  railroad  company  owes  a  duty 
to  travelers  on  a  highway  to  maintain  posts  which  will  not  fall 
because  of  their  rotten  and  decayed  condition  when  there  is  a 
slight  impact  against  them  from  an  outside  force. 

Evansvilley  etc..  Traction  Co.  v.  Montgomery,  528, 534  (8). 

2.  Maintenance.  —  Injury  to  Animals.  —  Evidence.  —  Bu^fflciency. — 
Evidence  that  plaintiffs'  horses  became  frightened  at  a  street  car 
nnd  one  of  them  came  in  contact  with  a  post  maintained  by  de- 
fendant for  the  support  of  its  trolley  wire,  that  the  impact  was 
slight,  that  the  post  was  rotten  and  because  of  its  rotten  condi- 
tion fell  and  killed  the  horse,  and  that  defendant  knew  of  the 
rotten  condition  of  posts  in  that  immediate  locality,  was  clearly 
sufficient  to  support  a  verdict  for  plaintiffs  In  an  action  to  re- 
cover the  value  of  such  horse. 

Evanaville,  etc..  Traction  Co,  v.  Montgomery,  528, 533  (7 ) . 

3.  Maintenance. — Injury  to  Animals. — Evidence. — ^In  an  action  for 
the  value  of  a  horse  killed  by  the  falling  of  a  decayed  post  which 
the  defendant  had  maintained  for  the  support  of  its  trolley  wire, 
evidence  that  other  posts  of  the  defendant  ot  the  same  kind,  the 
same  size  put  into  position  at  the  same  time  in  the  same  character 
of  soil  and  equally  exposed  to  the  elements  near  to  the  one  which 
fell  and  killed  the  horse  had  previously  fallen  and  that  defendant 
had  removed  others  more  than  half  rotten,  was  properly  ad- 
mitted as  showing  defendant's  knowledge  of  the  dangerous  char- 
acter of  posts  in  that  immediate  locality. 

Evansville,  etc..  Traction  Co.  v.  Montgomery,  528, 533  (6). 

4.  Operation. — Negligence. — Complaint. — Sufficiency. — ^In  an  action 
against  a  street  car  company,  a  paragraph  of  complaint  which 
charged  negligence  on  the  part  of  defendant  In  so  operating  Its 
car  as  to  frighten  plaintiffs'  horse,  causing  it  to  run  against  a 
rotten  and  decayed  post,  which  fell  and  killed  the  horse,  was  a 
sufficient  statement  of  actionable  negligence. 

Evansv-ille,  etc.,  Traction  Co.  v.  Montgomery,  528, 533  (5). 

5.  Negligence. —  Proximate  Cause. —  Complaint. —  Sufficiency. —  A 
paragraph  of  complaint  in  an  action  against  a  street  car  company 
to  recover  for  the  value  of  a  horse  killed  by  the  falling  of  one 
of  defendant's  posts,  which  alleged  that  defendant,  knowing  the 
rotten  and  decayed  condition  of  the  post,  and  that  it  was  danger- 
ous to  travelers,  carelessly  and  negligently  permitted  the  same  to 
stand  In  the  highway  In  such  rotten  and  decayed  condition,  and 
that  plaintiffs'  horse  was  killed  solely  by  reason  of  said  negli- 
gence of  defendant,  sufficiently  showed  the  negligence  of  defend- 
ant to  be  the  proximate  cause  of  the  injury  without  alleging  that 
the  post  fell  by  reason  of  such  rotten  and  decayed  condition. 

Evansville,  etc.,  Traction  Co.  v.  Montgomery,  528, 630  (1). 

STREETS— 

T'se  of,  see  Negugence  13-15. 

SUBSCRIPTIONS— 

1.  Consideration.— T\\e  consideration  for  a  subscription  contract 
may  consist  of  a  benefit  to  the  promisor  or  of  a  detriment  to  the 
promisee.  Brown  v.  Marion  Commercial  Cluh,  670, 676  (4) . 

2.  Misapplication  of  Funds.—Defense.^Where  a  subscription  be- 
comes due,  payment  cannot  be  refused  on  the  grounds  that  the 
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fnodA  will  be  mlBapplied,  since  If  the  mooey  Is  not  properj  apptted 
the  subscriber  has  bis  remedy. 

Brown  v.  MarUm  Commercial  Club,  070, 682  (10) . 

3.  Nature. — Joint  or  Several  Liability. — ^A  subscription  is  several, 
where  a  default  by  one  subscriber  will  not  affect  the  liability  of 
any  other.  Brown  v.  Marion  Commercial  Club,  ♦>ro,  674  (1) . 

4.  Limitinff  Time  and  Amount  of  Payment, — Defense. — Where  a 
subscription  to  a  factory  bonus  fund  proTided  that  no  more  than 
fifty  per  cent  of  the  subscription  would  become  due  in  any  one 
year,  defendant,  having  failed  for  two  years  to  |)ay  any  part  of 
hli*  sut)scrlptIon,  cannot  avoid  the  payment  of  any  part  of  his 
subscription  because  of  plaintiiTs  failure  to  enforce  the  pay- 
ments as  they  became  due. 

Brown  v.  Marion  Commercial  Club,  670, 683  (11 ) . 

6.  Aetiong, — Amwer.  —  Evidence.  —  AdmisMbHity.  —  In  an  action 
against  a  subscrit)er  to  a  factory  bonus  fund,  where  plaintiff  Ls 
required  to  allege  and  prove  its  agreement  to  pay  a  bonus  for  the 
location  of  a  factory,  by  reason  of  which  defendant's  subscrip- 
tion is  due,  evidence  showing  that  items  of  indebtedness  did  not 
accrue  to  plaintiff  liecause  of  any  agreement  to  pay  a  bonus  for 
the  location  of  a  factory.  Is  admissible  under  the  general  denial. 
Brown r.  Marian  Commercial  Club,  (HO,  ei9  (6),  683  (6). 

6.  Factory  Bonus.-^Liability  of  Subscriber  for  Expense  Incurred. 
— ^A  subscription  to  a  bonus  fund  for  the  location  of  factories  does 
not  render  the  subscriber  liable  for  the  payment  of  expense  in- 
curred in  procuring  factories  to  be  located. 

Brown  v.  Marion  Commercial  Club,  670,  OSS  (12) . 

7.  Factory  Bonus. — Consideration. — Revocation, — ^A  subscription  to 
a  fund,  to  provide  Ix)nu8e8  for  the  location  of  additional  factories 
in  a  city,  is  not  revocable  before  bonuses  are  paid  or  agreed  to 
be  paid,  on  the  theory  that  liability  to  pay  does  not  attach  until 
some  liability  has  been  assumed,  or  some  expense  incurred  by 
the  promisee,  since  the  real  consideration,  where  the  objct  to  be 
accomplished  Is  of  Interest  to  all  and  is  not  likely  to  be  attained 
except  by  combined  performance,  is  the  promise  which  others  have 
made  or  will  make  by  subscribing  to  the  same  object 

Brown  v.  Marion  Commercial  Club,  670,  C77  (5) . 

8.  Factory  Bonus. — Action. — Defense. — In  an  action  by  a  commer- 
cial club  on  a  subscription  to  a  factory  bonus  fund,  the  fact  that 
bonus  agreements  were  made  with  certain  officers,  directors  and 
stockholders  of  the  club  or  with  corporations  in  which  they  were 
directly  interested,  Is  no  defense,  in  the  absence  of  fraud  in  such 
agreements  which  entered  into  or  in  any  manner  influenced  the 
subscription. 

Brown  v.  Marion  Commercial  Club,  670, 681  (9) ,  682  (9) . 

0.  Factory  Bonus. — Action. — Defense. — It  Is  no  defense  to  an  ac- 
tion on  a  subscription  to  a  factory  bonus  fund,  that  factory  own- 
ers, with  whom  agreements  to  pay  bonuses  had  been  entered  into, 
had  forfeited  their  contracts  and  moved  their  factories  elsewhere, 
where  the  subscription  matured  by  plaintifTs  agreement  to  pay 
bonuses,  and  the  form  of  the  agreement  was  left  to  the  parties 
making  it,  and  the  subscription  provided  that  bonuses  returned 
under  forfeited  agreements  should  be  used  in  the  location  of  other 
factories.  Brown  v.  Marion  Commercial  Club,  670, 680  (8). 
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SUPPORT — 

Injury  to  means  of,  see  IinioxicATiNO  Liquobs  10. 

TAXATION— 

1.  Tax  Deed. — Evidence. — A  tax  deed  Is  prima  facie  evidence  ol 
the  regularity  of  the  sale,  of  all  prior  proceedings,  and  of  the  title 
thereby  conveyed.  Henderson  v.  Bivens,  384, 386  (2) . 

2.  Ta^  Sales. — Validity. — Burden  of  Proof. — The  party  attacking 
the  validity  of  a  tax  sale  has  the  burden  to  show  by  competent 
proof  the  invalidity  of  the  sale  to  give  title. 

Henderson  v.  Bivens,  384, 386  (3). 

TENDER — 

Of  purchase  price,  see  Specific  Pebfobmance  4. 

TENANCY  IN  CX)MMON— 

1.  Conveyance  "by  One  Tenant  in  Common. — Covenants. — Where  a 
tenant  in  common  conveys  bis  interest,  any  covenant  in  the  deed 
is  limited  to  the  interest  granted. 

Ragle  v.  Dedman,  359, 362  (4) . 

2.  Rights  of  Tenants. — ^Tenants  in  common  have  all  the  rights  of 
a  tenant  in  severalty,  except  that  of  sole  possession. 

Ragle  v.  Dedman,  359, 362  (3). 

3.  Nature  of  Possession. — ^There  was  unity  of  possession  between 
tenants  in  common  who  acquired  their  land  by  descent,  although 
the  quantities  of  their  estate  or  interest  may  have  been  unequal. 

Ragle  v.  Dednian,  359, 361  (1). 

TESTAMENT — 

Partition  of  land  contrary  to  the  Intention  of  a  testator,  is  forbidden, 
see  Partition  1 ;  WaUing  v.  Scott,  23,  28  (9). 

"TILL" — 

See  Words  and  Phrases. 

TIMBER — 

Contract,  interfering  with  rights  under,  see  Injunction  3;  Young 
V.  Waggoner,  202,  205  (1). 

TIME — 

Extension  of,  for  filing  briefs  to  March  3,  the  filing  of  after  March 
2  was  not  in  time  and  authorized  a  dismissal  of  the  appeal,  see 
Appeal  38. 

1.  Computation.— ''Tor— ^"'TilV'—'^UntU."— When  the  word  "to"  is 
used  as  a  conjunction,  it  is  synonymous  with  "till"  or  "until,"  and 
where  the  time  for  doing  a  thing  is  "to"  a  certain  day  such  day 
is  not  included.  Myers  v.  Winona,  etc.,  R.  Co.,  258, 259  (2). 

2.  Computation. — Exclusion  of  Sunday. — Time  for  Filing  Briefs. — 
The  provisions  of  §1350  Burns  1908,  §1280  R.  S.  1881,  for  com- 
puting the  time  within  which  an  act  is  to  be  done  and  providing 
that  if  the  Inst  day  be  Sunday,  it  shall  be  excluded,  apply  to 
the  time  for  filing  briefs. 

Myers  v.  Winona,  etc.,  R.  Co.,  258, 259  (1) . 
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Of  act  broader  tban  aubject,  aee  Btaxuteb  10. 

Of  an  act  may  be  considered  In  determining  the  legislative  int^t, 
aee  Statutes  0. 

The  subject-matter  of  a  legtslative  enactment  must  be  expressed  in 
its,  a  failure  in  this  respect  will  invalidate  the  part  not  so  ex- 
pressed, see  GoNBTiTUTiONAi  Law;  Milliffon  t.  Arnold,  609, 
602  (2). 

See  Words  and  Pheases. 

TOWNSHIP  TRUSTEB— 

See  Officehs  1-3. 

TRAFFIO  ARRANOEMENTS— 

See  Railboaob  13-15. 

TRANSPORTATIOX— 

Of  pnpils,  see  Schools  and  School  Distbicts  8,  6;  7. 

TRIAL. 


L    OOUBSa  AMD  COHDUOT  QW  TbIAL. 
1.1. 

n.  BaoEPTioN  of  BviDaifOB,  1-8. 


III.  Inbteuotions,  9^. 

IV.    VbBDIOT,    InTSBBOGATOKIIS    AlTD 

Spbgial  Finddios,  t6-i6L 


I.     Ck)UR8E  A2n>  Ck>RDUCT  OF  TBIAU 

To  save  a  question  on  the  overmlinK  of  a  motion  for  a  directed 
verdict,  see  Appeal  6. 

To  make  objections  to  the  misconduct  of  the  jury  available,  see  Ap- 
peal 8;  New  v.  Jackson,  120,  131  (10). 

1.  Duty  of  Court  and  Jury, — It  is  the  duty  of  the  judge  to  instruct 
the  Jury  as  to  matters  of  law,  and  of  the  jury  to  decide  the  facts 
of  the  case.  Vandalia  R,  Co.  v.  Baker,  184, 188  (5) . 

2.  Misconduct  of  Jury. — Knowledge, — Waiver, — Where  appellant 
knew  of  the  misconduct  of  the  Jury  in  time  to  present  a  motion 
to  withdraw  the  submission  df  the  cause  to  the  Jury,  but  failed 
to  do  so,  he  cannot  thereafter,  on  account  of  such  misconduct, 
avoid  the  effect  of  a  verdict  against  him. 

New  V.  Jackson,  120, 131  (11). 

II.    Reception  of  Evidence. 

3.  Reception  of  Evidence, — Purpose. — ^Where  evidence  is  competent 
for  any  purpose  no  error  can  l>e  predicated  on  its  admission. 

Indiana  Union  Traction  Co,  v.  Fring,  566, 679  (7). 

4.  Reception  of  Evidence, — OhJections.-^Motion  to  Strike  Out — 
Where  a  witness  was  permitted  to  testify  at  some  length,  an  ob- 
jection to  his  testimony,  made  for  the  first  time  at  the  dose 
thereof,  and  also  a  motion  to  strike  out  the  same,  which  followed 
a  ruling  on  the  objecticm,  and  was  based  on  the  same  grounds 
offered  in  support  of  the  objection,  were  each  correctly  overruled. 

Regina  Co.  v.  CMlowa^,  92, 93  (1 ). 
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5.  OhJecHon  to  Evidence, — Suffldei^cu.^^Axt  objection  to  the  admis- 
Bion  of  evidence  mast  be  specific  and  state  the  grounds  of  objec- 
tion. Taylor  v.  Camphell,  515, 520  (2) . 

6.  Issues, — Evidence. — ^Where  a  material  fact  averred  in  a  com- 
plaint is  not  traversed  by  defendant,  such  fad  is  not  in  issue  and 
need  not  be  proved.  Henry  Y,E^tein^  0^0,00^  (2). 

7.  Evidence. — Inferences  from  Facts  Proved. — Consideration  by 
Jury, — ^The  Jury  has  a  right  to  consider  all  the  evidence,  and  de- 
termine its  weight  as  applied  to  any  Issuable  fact  in  the  case, 
and  also  to  consider  what  may  be  reasonably  inferred  from  what 
is  thus  proved.         Chicago,  etc.,  B.  Co.  v.  Hamerick,  425, 447  (IB) . 

8.  Conclusions  of  Law. — Exceptions. — Admission  of  Facts. — Limita- 
tion of  Rule. — The  rule  that,  for  the  purposes  of  the  exception, 
an  exception  to  a  conclusion  of  law  admits  that  the  facts  have 
been  fully  and  correctly  found,  is  limited  to  the  facts  found  with- 
in the  issues  formed  by  the  pleadings. 

WUls  V.  Mooney-Mueller  Drug  Co.,  193, 190  (4). 

III.      iKSTBtTCnONS. 

See  Appeal  80-90,  97,  105,  114 ;  Catoteiw  11-13 ;  Mabtbb  and  Skbv- 
ANT ;  Railboads  ;  Saixs  7, 10. 

Effect  of  exceptions  to,  in  gross,  see  Appeal  17. 

Refusal  to  give,  when  erroneous,  see  Garkdebs  5. 

How  brought  into  record,  see  Appeal  19;  Cronin  v.  Keesling,  200, 
202  (3). 

In  action  for  unlawful  sale  of  liquors,  see  Intoxicatiito  Liquobs 
1-5. 

In  an  action  for  breach  of  a  parol  lease^  see  Fbaudb,  Statute  of 
3;  Boggs  v.  Totiey,  289,  291  (5). 

Objection  to  an,  that  It  was  "fatally  erroneous"  is  not  available,  be- 
cause too  indefinite  and  uncertain,  see  Appeal  41. 

To  make  a  Joint  objection  to,  available,  it  must  appear  that  all  the 
instructions  named  are  incorrect,  see  Appeal  12. 

In  an  action  for  damages  for  fraud  perpetrated  in  an  exchange  of 
property,  see  Feauuulent  Representations  ;  New  v.  Jackson,  120, 
127  (6). 

Error  in  the  giving  of  an,  is  waived  where  appellant  fails  to  set 
out  the  instructions  in  his  brief,  or  to  point  out  the  alleged  error, 
see  Appeal  35,  87. 

The  giving  of  an,  announcing  two  standards  of  duty  for  the  meas- 
urement of  defendant's  conduct  in  determining  whether  he  was 
negligent,  is  not  prejudicial  error,  see  Appeal  3;  Rump  v.  Woods, 
347,  355  (8), 

Where  appellant  fails  to  save  an  exception  to  an  instruction  at  the 
time  it  is  given,  the  giving  of  such  instruction  is  not  a  cause  for 
a  new  trial  and  no  question  can  be  presented  thereon  for  review, 
on  appeal,  see  Appeal  10;  Cronin  v.  Keesling,  200,  262  (2). 

9.  Instructions. — Consideration, — The  instructions  given  in  a  case 
are  to  be  considered  as  a  whole. 

Steele  v.  Bpaunhurst,  564, 665  (2) . 

10.  Instructions.— Application  to  Case. — ^The  instructions  to  a  Jury 
should  state  Uie  law  correctly  in  view  of  the  issues  and  the  evi- 
dence. Lake  Erie,  etc,  R,  Co.  v.  BealSt  460, 466  (10) . 
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11.  Instructions, — ^Invading  Province  of  Joxy.— A  court  may  not 
substitute  Its  Judgment  on  a  question  of  fact  for  the  judgment  of 
the  Jury.  Rump  v.  Woods,  347, 350  (10) . 

12.  Jnatructiontf, — Refusal. — ^Where  instructions  tendered  were  com- 
pletely covered  by  others  given  by  the  court,  their  refusal  was  not 
error.  Baltimore,  etc.,  R.  Co,  y.  Trustees,  etc,,  220, 222  (2) . 

13.  Instructions, — Refusal. — Instructions  Covering  Those  Refused, 
— It  is  not  error  to  refuse  requested  instructions  where  they  are 
covered  by  the  instructions  given. 

Chicago,  etc.,  R.  Co.  t.  Hamcrick,  425, 448  (21) . 

11.  Instructions. — Refusal. — Covered  by  Other  Instructions. — The 
refusal  of  a  requested  instruction  is  not  erroneous  where  its  sub- 
ject matter  is  covered  by  other  instructions  given. 

Vandalia  R.  Co,  v.  Baker,  184. 187  (3). 

15.  Instructions,  —  Peremptory,  —  Evidence.  —  When  there  is  some 
evidence  in  supiiort  of  every  material  allegation  of  the  complaint, 
it  is  error  to  direct  a  verdict  for  defendant 

Bennett  v.  Chicago,  etc.,  R.  Co.,  204,  205  (1). 

10.  Instructions. — Positive  and  yegativc  ETHdence, — Weight. — ^The 
jury  may  not  be  told  that  positive  evidence  is  to  be  given  more 
weight  than  negative  evidence. 

Vandalia  R.  Co.  v.  Baker,  184, 189  (0) . 

17.  Instructions. — Inconsistent  or  Misleading. — ^Where  two  or  more 
Instructions  are  inconsistent  and  calculated  to  mislead  the  jury, 
or  leave  it  in  doubt  as  to  the  law,  they  are  cause  for  reversal. 

Steele  v.  Mich  igan  Buggy  Co.,  035, 043  ( 13) . 

18.  Instructions.  —  Refusal.  —  Covered  by  Other  Instructions.  —  It 
was  not  error  to  refuse  instructions  tendered  by  appellant  that 
were  in  substance  covered  by  instructions  given  by  the  court. 

Cleveland,  etc.,  R.  Co.  v.  Federle,  147, 157  (10). 

ID.  Instructions. — Construed  as  a  Whole. — ^A  cause  will  not  he  re- 
versed because  a  iwrtlcular  instruction  may  be  erroneous  where 
the  instructions,  when  taken  as  a  whole,  correctly  state  the  law 
applicable  to  the  entire  case. 

Baltimore,  etc.,  R.  Co.  v.  Trustees,  etc.,  220, 222  (1) . 

20.  Instructions. — Sufficiency. — Instructions  directing  the  jury  to 
find  for  the  plaintiff  if  certain  facts  enumerated  therein  are 
proved,  but  which  fail  to  enumerate  certain  other  facts  proof  of 
which  was  necessary  to  a  recovery  by  plaintiff,  are  erroneous 

Goldsmith  v.  First  National  Bank,  11, 10  (8). 

21.  Instructious. — Incomplete  Instruction. — Failure  to  Tender  Com- 
plete  Instruction. — Waiver  of  Error, — EJrror  in  giving  an  incom- 
plete instruction,  which  states  the  law  correctly  as  far  as  it  goes, 
Is  waived  by  failure  to  tender  a  more  complete  Instruction  on  the 
subject  Chicago,  etc.,  R.  Co.  v.  Hamcrick,  425, 448  (23) . 

22.  Issues. — Instructions. — In  an  action  for  damages  for  injuries 
sustained  while  alighting  from  a  street  car,  an  instructicm  giving 
undue  prominence  to  Issues  about  which  there  was  no  dispute  and 
directing  the  attention  of  the  jury  specially  to  them,  without  men- 
tion of  the  one  most  material  to  the  case  must  be  held  to  have 
misled  the  jury  in  the  absence  of  an  instruction  on  said  omitted 
issue.  Caughell  v.  Indianapolis  Traction,  etc.,  Co.,  5, 10  (4). 

23.  Instructions. — Withdrawal. — Sufficiency, — ^An  instruction  that 
"the  instructions  heretofore  given  you  in  this  cause  are  now  with- 
drawn and  the  court  gives  to  you  the  following  instructions  cm 
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which  you  are  to  decide  this  case^*'  was  a  sufficient  withdrawal 
of  the  instructions  and  no  error  can  be  predicated  on  any  in- 
struction so  withdrawn. 

Qoldsmith  v.  First  National  Bank,  11, 18  (7). 

24.  Instructions, — Partnership. — In  an  action  against  one  charged 
as  a  partner,  an  instruction  that  "a  partnership  is  a  combination 
by  two  or  more  persons  of  capital,  or  labor,  or  skill,  or  some  or 
all  of  these,  for  the  purpose  of  business  for  their  common  bene- 
fit," was  erroneous  in  that  It  omitted  the  element  of  co-owner- 
ship of  the  profits  of  the  business,  which  is  the  ultimate  and  con- 
clusive test  of  a  partnership. 

Steele  y.  Michigan  Buggy  Co.,  635, 644  (14) . 

25.  LiaWity  of  One  Holding  Himself  Out  as  Partner. — Instruction, 
— Error  Not  Cured  "by  Correct  Instruction, — Where  defendant  was 
sought  to  be  charged  as  a  partner  on  the  ground  that  he  had  held 
himself  out  as  such,  an  erroneous  instruction  which  undertook  to 
tell  the  Jury  what  created  a  liability  against  him  and  omitted 
therefrom  a  necessary  element  constituting  such  liability,  was  not 
cured  by  another  instruction  correctly  stating  the  law. 

Steele  v.  Michigan  Buggy  Co.,  635, 643  (12) 

2(5.  Instructions,  —  Peremptory,  —  Consideration  of  Evidence,  —  In 
passing  on  a  motion  to  direct  a  verdict,  the  court  cannot  weigh 
the  evidence,  but  must  consider  only  the  evidence  favorable  to  the 
party  against  whom  the  Instruction  is  asked,  and  treat  all  facts 
as  true  which  such  evidence  tends  to  establish,  and  indulge  in  his 
favor  every  Inference  which  the  Jury  might  reasonably  draw. 

Bennett  v.  Chicago,  etc.,  R.  Co.,  264, 266  (2) . 

27.  Reception  of  Evidence. — Evidence  Competent  for  Certain  Pur- 
pose. — lAmiting  Effect. — Instruction, — Fadlure  to  Request. — ^Where 
evidence  is  admissible  for  a  certain  purpose,  and  there  is  a  prob- 
ability that  the  Jury  may  consider  It  on  the  main  proposition  in 
the  case,  the  party  likely  to  be  prejudiced  thereby  may  tender  an 
instruction  in  which  the  application  of  such  evidence  Is  proi)erly 
restricted  and  limited,  and  failing  so  to  do,  such  party  cannot  be 
heard  to  complain  of  its  prejudicial  effect 

Indiana  Union  Traction  Co.  v.  Pring,  566, 580  (9) . 

28.  Instructions. — "Preponderance  of  the  Evidence**, — An  instruc- 
tion that  a  "preponderance  of  the  evidence"  meant  that  which 
was  most  satisfactory  to  the  minds  of  the  Jurors,  and  which  stated 
that  the  question  should  not  be  determined  from  the  number  of 
witnesses  that  testified  for  or  against  any  of  the  points  in  contro- 
versy, but  solely  from  what  the  Jury  thought  the  evidence  showed 
to  be  the  truth  in  the  matter,  although  a  departure  from  the 
general  definition,  was  not  misleading  or  harmful. 

Thurman  v.  Miller,  372, 376  (5). 

20.  Instructions. — Request — Rights  of  Parties. — A  party  has  a 
right  to  have  the  Jury  Instructed  definitely  and  specifically  as  to 
the  law  applicable  to  the  facts  which  the  evidence  tends  to  prove, 
if  such  instructions  are  properly  and  seasonably  requested  and 
are  within  the  issues;  and,  where  evidence  is  offered  by  a  party 
tending  to  prove  a  state  of  facts  within  the  issues,  he  is  entitled 
to  an  instruction  submitting  such  hypothetical  state  of  facts  to 
the  Jury  advising  it  as  to  the  law  applicable  thereto,  provided 
they  find  such  facts  to  be  established  by  the  evidence. 

Henry  v.  Epstein,  660, 669  (12) . 
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tn  «tt  ttUm  to  reeorer  ili— gfi  for  mmUfgrntOtB,  tihe  eomt  tc  ooe 
of  Im  lnjitmrtlMM  r-all«4  Uv^  attention  at  the  jmr  to  tihe  UiqiurT. 
wbethcr,  imdrT  the  eiidcBre.  dKcndaats  were  nf&Ugfiii  in  failing 
Uf  ftntiH;«te  and  proride  agilnut  the  ocenzrcDce  wfakii  eaosed 
the  tnjorx.  th«  imffmpilHj,  if  any,  in  the  glrinc  of  such  in^trwy 
tion  wan  rnr*^  hj  the  foitlier  iastniction  that  the  covrt  did  not 
IntPTid  to  totfli'-nte  anj  opfDl«^»a  a^  to  the  farts  in  the  m^e  or  th^t 
be  tiad  an  J  opfnloo  aa  to  what  faetx  were  pmred  or  di>i>roTed  by 
the  eTid«-Dr«.  f^t^^Ie  t.  fipommMmnt.  b^  965  ( 1 » . 

Zi.  InntmriUm. — Compering  Evid4mee, — RpfuMmh — ^An  instmction. 
tn  an  artS^in  to  recoTer  for  Injnriea  receired  at  a  railroad  cross*- 
tnic,  wtiich  told  the  jury  that  it  waii  itn  dutj  to  recoutf-ile  any  con- 
fli'^t  or  nxt[f^T9iit  conflict  in  the  ti?9t1mony.  and  that  in  doing  so  it 
r'onld  consider  that  a  peraon  may  hear  the  snfmd  of  a  whistle  or 
a  tifll,  and  not  be  conaciooa  of  hearini^  5n<-h  aonnd.  was  properly 
rrfnaed  aa  Inrading  the  prorince  of  the  jary. 

Vmrndalia  R,  Co.  ▼.  Bvker,  VA,  188  (4). 

32.  InttntriUm: — RoUroadt. — Street  Cro99ina$. — Care  Required. — 
In  an  action  asainitt  a  railroad  company  for  personal  injuries  ce- 
cefTed  at  a  street  cromin^  an  instmction  that  it  was  the  daty  of 
defendant  to  gire  tim^y  warning  of  the  a  reproach  of  the  trahi 
to  the  croiwlDg,  whether  or  not  there  was  a  statute  or  ordinance 
r(M]niring  It  to  do  so,  and  that  any  failnre  to  exerrrise  snch  care, 
if  shown  to  exist,  was  negligence  on  the  part  of  defendant,  was  not 
errone^ms  where  there  was  another  instruction  which  informed 
the  jury  as  to  the  statiit<»7  duty  of  the  defendant  to  give  warn- 
ings at  crossings.  TandmUa  ft.  Co,  v.  Baker,lS4, 187  (1 ) . 

33.  Tnttructiom. — Provhire  of  Jury. — Contrilmiing  yegligeuce. — 
An  Instruction  that  a  person  on  foot,  while  lawfully  using  a  pub- 
lic street.  Is  not  required  to  h^  looking  or  listening  continuously 
to  ascertain  whether  automobiles  are  approaching  under  the  poi- 
alty,  on  failure  to  do  so.  of  being  presumed  negligent  if  he  Is  In- 
jured, Is  erroneous,  since  the  question  of  whether  a  failure  to  look 
or  listen  continuously  will  constitute  negligence  must  depend  upon 
the  circumstances  of  the  occasion  and  Is  for  the  jury  to  deter- 
mine. Rump  y.  Wood  ft,  347, 355  (9) . 

34.  Instructions. — AppUcahiUty  to  Evidence. — ^In  an  action  for  in- 
juries resulting  from  a  collision  with  an  interurban  car,  the  in- 
structions defining  the  care  required  of  plaintiff  and  the  precau- 
tions which  he  was  required  to  use  before  drMng  on  the  tracks 
of  the  defendant,  though  worded  so  as  to  be  applicable  to  any 
person  under  like  conditions  and  circumstances,  were  not  objec- 
tionable, where  the  facts  and  circumstances  referred  to  in  the 
Instmctlons  were  so  applicable  to  the  state  of  facts  claimed  to 
hare  been  shown  by  the  evidence  that  the  jury  could  not  have 
failed  to  make  the  proper  application  of  the  law  to  the  facts 
which  the  evidence  tended  to  prove. 

nenry  v.  Epstein^  660, 670  (13) . 

85.  Inntrudionn.— Fraudulent  Representations.—Elements  Omitted. 
— OmittloiM  Covered  by  Other  Instructions.— In  an  action  for 
damages  for  fraud  perpetrated  In  an  exchange  of  property,  no 
error  was  committed  in  giving  an  Instruction  not  purfMrting  to 
include  all  the  principles  of  law  that  enter  into  fraudulent  rep- 
resentations, but  which  was  in  accord  with  such  principles  in  so 
far  as  it  made  the  attempt  to  include  them,  nor  in  giving  instruc- 


INDEX.  797 


TRIAL — Gontinned. 


tions  which  simply  undertook  to  define  the  character  of  the  mis- 
representation that  constitutes  fraud,  without  attempting  to  in- 
clude all  the  elements  necessary  to  a  recovery,  but  in  each  of 
which  the  principles  declared  were  correct,  where  other  instruc- 
tions were  given  which  correctly  covered.all  omissions  complained 
of  and  on  which  appellant  was  entitled  to  have  an  instruction. 

New  V.  Jackson,  120, 123  (3) . 

IV.    Vebdict,  Intebbogatobies  and  Special  Findinob. 

See  Master  and  Sebvant  26;  Neqligence;  Refiavin  1,  3w 

Beconciling  verdict  with  answers  to  interrogatories,  see  Appeal  57. 

Where  there  is  no  irreconcilable  conflict  between  the  answers  to 
interrogatories  and  the  general  verdict,  the  verdict  will  stand, 
see  Appeal  63. 

36.  Verdict — Sufficiency  of  the  Evidence. — ^If  a  complaint  counts 
on  the  breach  of  a  parol  warranty,  a  verdict  for  plaintiff  is  not 
sustained  by  evidence  showing  the  contract  to  have  been  in 
writing.  Smdth  v.  Hunt,  592, 5d4  (2 ) . 

37.  Verdict — Requisites  and  Sufficiency, — Venire  De  Novo. — ^A  ver- 
dict, although  informal,  will  be  held  sufficient  and  a  venire  de 
novo  will  not  be  granted,  if  on  reasonable  intendment  it  covers 
the  issues  and  can  be  understood  by  the  court 

Thurman  v.  Miller,  372, 374  (2), 375  (2). 

38.  Verdict — Answers  to  Interrogatories. — Conflicting  Answers. — 
Effect. — Where  answers  by  the  jury  to  certain  interrogatories  are 
in  conflict  with  its  answers  to  other  interrogatories,  their  effect 
is  thereby  nullified  and  rendered  unavailing  to  overthrow  the 
general  verdict.  Cleveland,  etc.,  R.  Co.  v.  Federle,  147, 152  (3) . 

39.  Ansicers  to  Interrogatories. — Conflict. — Where  answers  to  in- 
terrogatories favorable  to  the  unsuccessful  party  are  in  conflict 
with  other  answers  adverse  to  his  contention*  they  will  not  sup- 
port a  motion  for  judgment  thereon. 

American  Surety  Co.  v.  State,  ew  ret,  475, 484  (6) . 

40.  Venire  De  Novo. — Failure  to  Find  on  All  the  Issues. — ^A  fail- 
ure to  find  on  all  the  issues  is  not  cause  for  a  venire  de  novo. 

Thurman  v.  Miller,  372, 374  ( 1 ) . 

41.  Findings, — Venire  De  Novo. — ^A  venire  de  novo  should  not  be 
granted  unless  the  finding  is  so  defective  or  uncertain  on  its  face 
that  it  is  incapable  of  supporting  any  conclusion  of  law,  or  of 
forming  the  basis  of  any  judgment  on  the  issue  involved. 

Ociger  v.  Toicn  of  Churuhusco,  685, 690  (2) . 

42.  Defective  Findings. — Venire  De  Novo. — A  defective  attempt  in 
the  special  findings  to  cover  a  material  issue  by  stating  items  of 
evidence  only  instead  of  the  fact  which  ought  to  have  been  found, 
is  ground  for  a  motion  for  a  venire  de  novo. 

Barrett  v.  Sipp,  304, 314  (10) ,  315  (10) . 

43.  Findings. — Sufficiency. — Venire  De  Novo. — ^In  an  action  to  en- 
Join  the  emptying  of  sanitary  sewage  into  an  open  ditch,  where 
the  court  found  that  the  use  of  the  sewer  did  not  cause  overfiows 
on  the  lands  of  the  plaintiffs,  that  the  fiow  of  waters  in  the  ditch 
was  sufiicient  to  dilute  the  filth  and  dirt  so  as  to  prevent  it  from 
producing  an  unhealthful  condition  along  its  course,  and  that  the 
evidence  failed  to  show  that  the  property  of  the  plaintiffs  was 
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damaged  or  reduced  in  Taloe,  was  soiBcieDtly  definite  to  support 
a  Judgment,  and  a  motion  for  venire  de  novo  was  properly  over- 
ruled. Qeigery.  Townof  Churubu$co,G^,  687  <1),G90  (1). 

44.  FindingB  by  Jury. — A  Jury  Is  Justified  in  finding  a  fact  to  be 
true  where  such  fact  Is  admitted,  where  the  court  takes  Judicial 
notice  thereof,  whore  the  eridence  directly  proves  it,  or  where  it 
may  be  rightly  and  reasonably  inferred  from  other  facts  wliich 
are  either  admitted,  proved  by  the  evidence,  or  taken  notice  of 
Judicially.  Henry  ▼.  Epstein,  660, 665  (5). 

45.  FiniingM, — Incompetent  Evidence. — ^In  an  action  on  a  life  pol- 
icy, where  the  only  evidence  of  the  death  of  the  Injured  consisted 
of  testimony  that  a  deceased  person,  not  shown  to  have  been  re- 
lated to  the  family  of  the  insnred'had  stated  that  the  insured  was 
dro^^-ned,  such  evidence,  although  incompetent  was,  in  the  ab- 
sence of  any  objection  to  its  admissibility,  sufllcient  to  sustain  a 
finding  that  the  Insured  had  died. 

Metropolitan  Life  Ins.  Co.  t.  lyoiw,  5^4, 540  ( 13 ) . 

46.  Trial  hy  Court. — Findings  yot  in  Conformity  to  If^ftues. — ^In  so 
far  as  the  same  affected  the  transferee,  a  special  finding  of  fact 
that  a  debtor,  for  the  purpose  of  defrauding  creditors,  sold  and 
transferred  a  stock  of  goods  for  the  sum  of  $S00,  that  the  trans- 
feree at  the  time  knew  that  the  sale  was  made  for  the  purpose 
of  defrauding  creditors  and  that  he  then  and  thereby  aided  snch 
debtor  in  defrauding  his  creditors,  was  not  within  the  issues  ten- 
dered by  a  complaint  that  proceeded  on  the  theory  that  there  was 
no  actual  sale,  but  that  it  was  simply  a  sham  or  pretended  sale 
wherein  the  debtor  retained  title  and  ownership  of  the  goods,  80 
that  condoaions  of  law  based  thereon  were  erroneous. 

WiUs  v.  Mooney-Mueller  Drug  Co.^  193, 199  (5) . 

TRUSTS^ 

Resulting  Trusts.-^Acts  of  Church  Officers. — ^Where  two  churches 
constituted  one  ministerial  charge,  each  having  Its  own  board  of 
trustees  and  local  officers  who  constituted  the  quarterly  confer- 
ence of  the  charge,  and  such  officers,  sitting  as  the  quarterly  con- 
ference, decided  on  the  purchase  of  a  new  parsonage,  recommend- 
ing the  amount  to  be  paid  by  each  church  and  that  the  property 
should  belong  to  the  two  churches  Jointly,  such  action  did  not 
amount  to  a  contract  between  the  two  churches  so  as  to  cause  the 
conveyance,  taken  in  the  names  of  persons  designated  as  trustees 
of  the  parsonage  of  the  charge  for  the  use  and  benefit  of  the  min- 
istry and  membership  of  the  church  in  the  T'nlted  States,  to  op- 
erate as  a  resulting  trust  in  favor  of  said  two  churches  under  the 
provisions  of  54019  Bums  1908,  82976  R.  S.  l^Sl,  excepting  certain 
cases  from  the  provisions  of  M017  Bums  10O8,  §2974  R.  S.  IRSl, 
that  no  trust  shall  result  in  favor  of  one  paying  the  consideration 
for  a  conveyance  made  to  another. 

Essex  Y.  Hopkins,  316, 322  (4). 

••UNILATERAL  OONTRACl"' — 

See  Words  and  Phrases. 

••UNTIL"— 

See  Words  and  Phrases. 

VENIRE  DE  NOVO— 

See  Trial  37,  40-43. 


INDEX.  799 

VENDOR  AND  PURCHASER— 

1.  Bona  Fide  Purchaser, — Secret  Equities, — A  tfona  fide  purchaser 
of  real  estate  without  notice  takes  the  same  free  from  secret 
equities,  and  after  acquired  notice  does  not  affect  his  rights. 

Young  v.  Waggoner,  202, 206  (5) . 

2.  Bona  Fide  Purchaser. — Rights  of  Purchaser  with  Notice  from 
Purchaser  Without  Notice. — ^A  purchaser  of  land,  with  notice  of 
secret  equities,  from  a  purchaser  thereof  without  notice,  succeeds 
to  all  the  rights  of  his  grantor."   Young  y.  Woif goner,  202, 2ffl  (6). 

3.  Botia  Fide  Purchaser. — Presumption. — Burden. — ^The  law  pre- 
sumes the  grantee  in  a  deed  to  be  a  bona  fide  purchaser,  and  the 
burden  of  overcoming  this  presumption  rests  upon  him  who  seeks 
to  impeach  the  title.  Young  v.  Waggoner,  202, 2(yi  (7). 

4.  Contracts  for  the  Sale  of  Land. — Rights  of  Parties. — ^Where  an 
executory  contract  has  been  made  for  the  sale  of  land,  equity 
regards  the  vendee  as  the  owner,  and  the  vendor  as  seized  of  the  ^ 
title  in  trust  for  the  purchaser,  with  a  lien  on  the  land  for  the 
purchase  money.  Jordan  v.  Johnson^  213, 218  (4) . 

5.  Contracts. — Waiver  of  Modification  of  Prior  Contract. — Where 
the  time  of  payment  as  fixed  in  a  contract  for  the  sale  of  real 
estate  Is,  by  the  terms  of  a  duebill  given  for  the  unpaid  portion 
of  the  purchase  price,  postponed  until  the  delivery  by  the  vendor 
of  an  abstract  showing  a  merchantable  title  to  the  approval  of 
purchaser's  attorneys  such  provision  may  be  waived  by  the  pur- 
chaser. Lechner  v.  Strauss,  414, 422  (3 ) . 

6.  Contracts. — Construction. — A  contract  for  the  sale  of  real  estate 
on  specified  terms  and  a  duebill  given  for  the  unpaid  portion  of 
the  purchase  price,  reciting  that  it  is  due  on  or  after  a  certain 
date  on  the  furnishing  of  an  abstract  of  title  to  the  approval  of 
the  purchaser,  must  be  construed  as  an  entirety,  and,  if  susceptible 
of  two  constructions,  a  fair  and  equitable  construction  will  be 
adopted  rather  than  one  which  would  result  in  injustice. 

Lechner  v.  Strauss,  414, 424  (4 ) . 

VENUE — 

See  Chanob  op  Venue. 

VERDICT — 

See  Appeal  59-75 ;  Trial  36-38. 

VICE  PRINCIPAIiS — 

See  Masteb  and  Servant. 

"VOID'* — 

See  Words  and  Phrases. 

WAIVER— 

See  Appeal;  Estoppel  2. 

Of  forfeitures,  see  Landlord  and  Tenant  12. 

Error  in  giving  an  Incomplete  instruction,  which  states  the  law  cor- 
rectly as  far  as  it  goes,  is  waived  by  failure  to  tender  a  more 
complete  instruction  on  the  subject,  see  Trial  21. 

Acts  Constituting. — Either  the  intentional  relinquishment  of  a 
known  right  or  advantage  that  might  have  been  insisted  upon,  or 
such  conduct  as  warrants  an  Inference  of  such  relinquishment, 
will  constitute  a  waiver  thereof. 

Tempter  v.  Uunoie  Lodge,  etc.,  324, 838  (8) . 

WARRANTY— 

See  Sales. 
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ParchafleB  by,  see  Hubbard  akd  Wife  1-10. 


ProTisIon  of,  see  PAsnnoir  2;  WiUling  v.  Scott,  23,  27  (7). 

1.  Consiructiork — Nature  and  Character  of  Property  Dcf^seL— 
One  claiming  property  under  a  will  must  take  it  in  tbe  diazaober 
impressed  upoa  it  by  that  instrument. 

WaUing  r.  Soott,  23, 26  (6). 

2.  Crmatrvction, — IntefU  of  Testator, — Designation  of  DomeeL— 
*'ChUdren*\—IU€gitifnate    Child.— Where,    on    consideration  of  i 

will  as  a  whole,  in  the  light  of  the  circumstances  preceding  and 
attending  Its  execution,  it  appears  that  the  testator.  In  a  defise 
of  land  to  his  son  for  life  with  remainder  in  fee  to  the  son's 
diildren,  intended  to  include  the  son's  child  of  lllegittmate  Urtjb. 
such  intuition  preinsdls  and  must  be  given  effect 

Harness  v.  Harness^  361, 370  (5). 

3.  Construction, — Intention  of  Testator. — Extrinsic  Evidence.— Ai^ 
mhsibiUty, — In  an  action  by  an  illegitimate  child  for  partition  of 
real  estate,  evid^ice  that  the  testator  had  recognised  plaintiiT  is 
a  grandson,  and  had  evidenced  an  intention  of  giving  him  a  sfaare 
of  liis  estate,  was  properly  admitted  as  bearing  on  the  qnesdffli 
of  whether  the  testator  intended  to  include  plaintiff  in  a  dense 
of  the  land  to  plaintifTs  father  for  life  with  remainder  in  fee  to 
his  children.  Harness  v.  Harness,  36i,  372  (6). 

4.  Directions  in  WUl — Potcer  of  Salc-^Sale  after  death  of  Exec^ 
tor, — Where  the  sale  provided  for  in  a  will  can  not.  take' ph« 
until  the  death  of  the  executor,  the  administrator  with  tbe  will 
annexed  may  properly  make  the  sale. 

Wattinff  V.  ScoU,  23, 26  (4). 

5.  Directions  in  WIR.— Po«>fr  of  Sale.— Failure  to  Desi{^ate  ^ 
Whom  Sale  shaU  be  Made. — ^Where  a  testator  directs  that  his  real 
estate  be  sold  without  declaring  by  whom  the  sale  shall  be  made, 
the  power  of  sale  is  not  defeated,  l>ut  rests  in  the  executor,  ax 
administrator  with  the  will  annexed.    WaUing  v.  iSco/f,  23,25  (3). 

6.  Nature  of  TUle  by  Dct?i«<?.— "CfelW".— "Cftttdre*".— A  title  by 
devise  is  a  title  by  purchase  and  not  by  descent  and  tbe  void? 
•*chUd"  and  "children"  ordinarUy  refer  to  legitimate  diildren. 

Harness  v.  Harness,  364, 367  (2). 

7.  Transfer  of  Property  in  Consideration  of  Love  and  Affection." 
Property  devised  or  l>equeathed  by  will  is  not  property  given  or 
transferred  in  consideration  of  love  and  affecticm  within  the  nieaa- 
ing  of  82997  Bums  1908,  §2473  B.  S.  1881. 

WaUing  v.  8ooU,  23»  29  (10). 

WITNESSES— 

1.  Physician.— Failure  to  Call— Eifect.— The  ftict  that  the  plaintiff 
in  an  action  for  personal  injuries  did  not  call  a  physician  wbo 
attended  him  to  testify  as  to  his  injuries,  should  not  be  considoed 
as  detrimental  to  plaintifTs  case.      Rump  v.  Woods,  347, 356  (11)- 

2.  Impeachments. — Admissions. — ^Where  a  defendant,  testiflrhig  ^ 
a  witness  in  behalf  of  his  codefendant,  denied  the  existence  of  an 
alleged  partnership  between  them,  his  statements  or  admisrions 
out  of  court  to  the  contrary  were  properly  admitted  as  affecting 
the  weight  to  be  given,  to  his  testimony. 

Steele  v.  Michigan  Buggy  Co,^  635, 669  (6). 
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mrORDS  AND  PHRASES— 

The  words  "child"  and  "children"  ordinarily  refer  to  legitimate 
children,  see  Wills  6;  Harness  v.  Harness,  864,  867  (2). 

When  the  word  "children"  shall  include  illegitimate  child,  see  Bab- 
TABDs  2;  Harness  y.  Harness,  364,  367,  368  (3). 

The  phrase  ''only  children"  in  the  absence  of  words  of  Qualification, 
must  be  construed  to  include  deceased  as  well  as  living  children, 
see  Bills  and  Notes  3;  Barrett  v.  8ipp,  304,  307  (1). 

"The  decision  Is  contrary  to  law"  does  not  perform  the  office  of  an 
exception  to  conclusions  of  law  stated  upon  a  special  finding  of 
facts,  see  New  Tbial  4. 

"Duty"  meaning  of  in  connection  with  railroad  business,  see  Master 
AND  Servant  14. 

Use  of  word  "duty,"  see  Pleading  4;  Chicago,  etc.,  JB.  Co.  v.  Ham- 
erick,  425,  434  (5). 

"Equitable  election"  definition  of,  see  Estoppel  1 ;  Walker  v,  Bement, 
645,  659  (15). 

The  term  "excusable  neglect"  meaning  of,  see  Judgment  5;  First 
Nat.  Bank  v.  Stilwcll,  226,  231  (2). 

Invalid"  when  used  in  regard  to  contracts  not  immoral  nor  against 
public  policy,  what  it  usually  means,  see  Statutes  2;  Doney  v. 
Laughlin,  38,  42  (3). 

Recover",  meaning  of,  see  Replevin  3;  Thurman  v.  Miller,  372, 
376  (4). 

Use  of  word  "signal"  in  connection  with  railroad  business,  see  Mas- 
ter AND  Servant  13. 

When  the  word  "to"  is  used  as  a  conjunction,  it  is  synonymous  with 
"till"  or  "until"  and  where  the  time  for  doing  a  thing  is  "to"  a 
certain  day  such  day  is  not  included,  see  Time  1;  Myers  v.  Wi- 
nona, etc.,  R.  Co.,  258,  259  (2). 

"Unilateral  Contract"  meaning  of,  see  Contracts  30. 

"Void"  when  used  in  regard  to  contracts  not  immoral  nor  against 
public  policy,  what  it  usually  means,  see  Statltes  2;  Doney  v. 
Laughlin,  38,  42  (3). 

WRITTEN  INSTRUMENTS — 

If  the  words  of  a  writing  clearly  express  the  intention  of  the  writer, 
such  intention  will  prevail  and  extraneous  evidence  cannot  be  ad- 
mitted to  show  a  contrary  intention,  see  Evidence  11. 
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